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Tiiousands of headings of daily use like Age, Arguments, Attesta- 
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manding or stopping payment of — . 3. Definition and essentials of — . 
8-A. Discharge by accepting — . 0. For a sum larger than really due. 

^ 10. Limitation for suit on loan advanced on — . 11. Limitation for suit — 
when drawer had no funds. 12. Not presented within reasonable time. 
13. Payment of — stoj)ped for defect in car. 14. Presentation of — for 
payment. 15. Stale right of transferee. 


Divorce. 1. Adultery as ground of — . Proof. 2. Adultery by 
the petitioner. 3. Collusion — as ground for dismissing petition. 4. Con- 
donation. 5. Connivance by wife. G. Connivance on the part of the 
husband. 7. Co-respondent — when to be impleaded as party. 
8. Cruelty as ground of — . 9. Cruelty — pleading, and proof of — . 
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10. Custody of children. 11. Delay in presenting petition. 12. Decree 
for dissolution of marriage. 13. Decree nisi — confirmation High 
Court. 14. Decree nisi — when to become absolute. 15. Decree nisi — 
who can intervene— groiui'is. 16. Desertion. 17. Domicile of 
parties in India. 18. Frnml — as ground of — . 10. Jurisdiction of Court. 

20. Jurisdiction under Indian — Colonial ^Divorce Jurisdiction Act. 

21. 5Iode of taking evidence. 22. Number of witnesses in suit for — . 
23. Procedure in eases of — . 24. Re-marriage of party. 25. Residence 
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of— when complete. 15. Days of grace. IG. Fire insurance. 17 For- 
feiture of policy. 18. Forfeiture of rights under the poliev, if claim 
not made within certain time. 19. Insurable interest. 20. Interest on 
21. Jurisdiction in case of contract of. 22. Jurisdiction to attach 

of policy. 24. Licensing of insurance 
agents. 25. Life insurance. 26. Limitation for suit on poliev of— 

when proof of death or loss is given. 27. Limitation for suit 
by assured to recover premium. 28. Marine insurance. 29. Mis- 
statement or mis-represcntatiori as to age, etc. 30. Motor 

msuranc^ 31. Nominee of policy-holder-right of. 32. Of a member 

on 33 "’om f property-right of transferee 

on damap. 33. Officer— definition of. 34. Policy when invalidated 

by . fraud. 3^ Presumption as to insurance money. 3C Proof of 
Sion,’ 30. Righnrr:;^gZe''‘for;Urf^;oHey ”*40 

. Hire Purchase, l. Construction of — . 2. If sale 3 Ti'mJfo 

under—. 4. Payment of ci.cque stoZed 

7 Itfaht t" clause in—. 0. Pledge by holding unde^- 

7. Right to recover rent— . 8. Sale on ^ ^ under . 


The Hon’ble Sir B. L. Mitter. Advocate-General of India 

Federal Court. 


your own langua^,^ ^to la^e^^the^tTnfe tJesigned, to 

Judge’*. Ihavenodoubttlmt ftwJlU. ^ the busy lawyer and the 
whose pre-occupation now is tn l- useful to the practitioner^ 

alphabetical arrangement L excdlent 7 J The 

type. I hope you will be S 

“magnum onus” ^ 8°®^ ***u<^» to complete vour 


The Hon-ble Mr. Justice Indar Narayan, High Court, Bombay, 
l-lh handyTnTuZ::! t"o" praeUo'nZ and tlL'^Ch. 



Sh. Mohammad Arif, Advocate, Quetta. 

“I have received the first tliree volumes of your ‘Opus Magnum’, 
{the Civil Laws of India) and I have no hesitation in saying that the 

work is as commendable as your Criminal Practice. This publication 
is a useful addition to the legal literature and its utility to the profession 
need hardly be dilated upon. 

ALL INDIA REPORTER. 

This book of the Author has been written on the same lines as 
his “Criminal Practice.” 1 he book contains rulings of all High Courts 
and Judicial Commissioners' Courts on Civil Procedure Code, Contract 
Act, and other Imperial Acts arranged in alphabetical order under 
various headings and sub-headings. Statute law' is also given where 
necessary. As far as possible subject headings have been given and 
the whole law relating tea particular subject has been given under 
one heading. The Sectional Index is given in the beginning of Volume I 
under review' and the subject index, it is said, will be given at the end. 
We arc sure this set of Volumes will be of great use to the Bench and 
the Bar. The printing is clear and near and the get-up good. 

INDIAN CASES. 

Tiic learned and well-known author of "C riminal Practice has 
now brought out the first Volume of his new' work Laws of India or 
Civil Practice, W'hich has been cast on the same lines as bis previous 
work The w’ork is to be completed in o or 0 \ olumes. The work, 
which is styled by Sir B. L. Mitter, Advocate-General of India as 
‘ Magnum Opus” is an exhaustive cncyclopjcdia of Civil Case Law. 
The alphabetical arrangement w'ill l)e lound most useful by the busy 
Practitioners aiul Judges and will save a lot of their Goie^ in finding 
out tlie law })oint rcipiired. The work is a valuable addition to the 
law publications. Wc hope that the work will be warmly received 
by the Bench and the Bar alike. The printing and get-up are good. 

THE PUNJAB LAW REPORTER. 

We have received Vol. I of the above w'ork for review. This work 
is an Encvclopiedia an<l Digest of Civil Case Law’ from ISJO to lO-tO and 
has been written on the linos of the author’s work. Criminal Practice. 
It gives reference to civil rulings of High Courts and Judieiai Com- 
missioners’ Courts in India. The subject-matter is arranged in alpha- 
betical order. It also gives statute law' w'here found necessary by the 
author. The Sectional Index is another useful feature. 

We have not the slightest hesitation is remarking that this work 
is an excellent addition to the legal literature and is bound to prove 
extremely useful to the busy lawyer and the Judge. 
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so carefully arranged that tliey bnidsh an easy reference lo ai»y point 

of law requiring consideration I am sure it will be fouiul useful to the 
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"Criminal Practice" is the most exhaustive book on the subject 
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cases from all sorts of Ke])orts. 
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copious and the book would be of much use both to the Beneli and the 
Bar. The headings and sub-headings would facilitate the work of law- 
yers to trace any decision on the particular subject in a very short time. 
The sectional index at the end would he of much use to litul out the 
headings under which the ease is digested from the subject. The book 
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PREFACE 

Ttic generous reception accorded to my humble works ‘C riminal 
Practice’ or Encyclopjcdia of Criminal Law and ^Laws of India’ or Eiu-yclo- 
\yxdiii of the Civil Case Law, both by the Bench and the Bar throughout 
India and abroad, has encouraged me to place before the profession a book 
which cxclusivclv deals with the practical side of an Advocate’s work. 


It is generally observed that cross-examination cannot be learnt 
without experience and practice, and it is one of the sad conditions ot 
life that experience is not transmissible, and no man can learn from the 
sufferings of another ; but practice without previous competent knowledge 
of law and rules of cross-examination is sure to lead an Advocate to lose 
many a good cause. Froude says that “ experience teaches slowly and at 
the cost of mistakes,” but to mini mize some fata! mistakes by lawyer, 
I have tried to arm him with rules on t he subject which have been for- 
mulated by eminent Advocates of Europe and Am erica, and which will 
serve him as safe and sure guide. Attempt has also been made to collect 
instances where success has been achieved by eminent Lawyers by their 
skilful cross-examination. 


The subject matter has been arranged alpha betically. Each subject 
has been put under a separate chapter, and relc van t law and illustra- 
tions are given thereunder. Various kinds of witnesses have been dealt 
with separately. 

Attempt has been made to present the whole subject of cross-exa- 
mination in a systematic manner. I have endeavoured to make the book 
both instructive and interesting. A few chapters have been devoted to be- 
haviour of counsel and Judges during cross-examination, etiquette and 
professional ethics, and abuse of cross-examinution. 

The book is primarily intended for the junior practitioners but I 

venture to think that senior members of the Bar and the Judges will find 
much that is of interest to them, and which will add to their experience. 

I must acknowledge my gratitude to the authors and publishers of 

the following standard works, from which I got guidance and assist- 
ance and to wliich I have made constant reference in the course of this 
book, viz.. Best on Evidence, Taylor on Evidence, Phipson on Evidence 
Wigmore on Evidence, Monir on Evidence, Norton on Evidence. Bara on 
Facts, Moore on Facts, Cox’s Advocate. Wellman on the Art of Cross- 
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examination, Aiyer's Principles and Art of Cross-examination by C. S. 
Somanatha Sastri and P. Ramnatham, Harris’ Illustrations in Advocacy, 
Wrottesley on the Examination of Witnesses, Harris Hints on Advocaey, 
Rahmat Ullali’s Art of Cross-examination, Sarkar’s Hints on Modern 
Advocacy, Donovan’s Tact in Court, Sergeant Ballantyne s Experiences 
of a Barrister’s Life, Morrison on Advocacy, Hardwick’s Art of Winning 
Cases, Chitty’s General Practice. Eenthain’s Rationale of Judicial Evidence, 
Will’s Circumstantial Evidence, Jewit’s Dialogues of Plato, Narda 
Smriti, Earl of Birkenhead’s Famous Trials of History, Crime and Its 
Detection by W. T. Shore, the Police and Crime Detection To-day, by 
Reginald Morrish, Modern Criminal Investigation by H. Soderman of 
Stockholm University, Criminal Law Journal, Madras Law Journal, 
Madras Law Times, Bombay Law Reporter and Allahabad Law Journal, 

etc. 

I am obliged to Mr. Kanaya Lai Wadhawan, Advocate and 
Mr. M. L. Puri for seeing the book tlirough the Press and to L. Ram Bheja 
Kapur of the Lahore Art Press for bringing out this neat volume with 

promptitude. 


10, Mozang Road, 
Lahore : 

15th March, llHl. 


DAULAT RAM PREM, 

Advocate. 
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CROSS-EXAMINATION 


CHAPTER I 

Object and Importance of Cross-examination. 

The main object of cross-examination is to find out the truth and 
detection of falsehood in human testimony. It is designed either to 
destroy or weaken the force of evidence a witness has already given in 
person or elicit something in your favour which he has not stated or to 
discredit him by showing, from his past history and present demeanour 
that he is unworthy of credit. ‘*The object of cross-examination from a 
litigious standpoint, not from the high moral ground of getting at the real 
truth and exposing falsehood and all that but from the purely litigious pro- 
fessional standpoint may be stated as ioWows : —Firstly it is to get 
something, no matter how small, to help your own case. If you 
fear further examination is dangerous and absolutely fruitless it is 
far better to leave it alone and far better to stop the witness 
if you feel that what you are getting is not as a fact aiding or assist- 
ing your client in the litigation. Secondly, another object is when you 
cannot get that which helps your client, try to get something to weaken 
your opponent but that is got by a different process entirely ; and 
thirdly, I put it last although it is not the least by any means — i t is ta 
endeavour if you can to separate the truth from the falsehood, more 
I particularly if the truth told by your opposing witness would be of asstst- 
^ance to your case. Now, how should we best attain this object ? In 
what way are we' going to further the interests of cross-examination ? In 
order to give an answer to that it will be necessary to consider for a 
moment what evidence is, and I don’t propose to enter upon any disquisi- 
tion as to what evidence is or is not in a legal or technical sense but what 
1 want to point out for the purposes of cross-examination is tha t evidence 
is^facts but i^the impression of facts and the result of certain facts 
things which have happened. Now the object of cross-examina- 
tion is to reform these impressions, to minimize them, to explain them, 
to question them if you will, to doubt them if you will. But the facts 
themselves are something quite apart from the evidence. There are no 
nf evidence at all because evidence is merely and mainly a record 
of facts expressed through the witness-box.” 20 M. L. J., 279-280, 

always remember that cross-examination is a duty we 

^ f 'I elofy or fame. Regard 

h ■ a'fmo'istration of justice and that justice must not 
^ defeated by improper cross-examination. The State has given a 

eaZTto\he T should render that to the sfate that 

tion we owe dotv* '’'i*’ .^®‘"«'"her also that in cross-examina- 

is in us in that 'i!* bound to give our best that 

so. if we fuim an thes^W- however we may fail in the result ; and 

who regarded f^'Jnpo. recalled as those 

whose talents and « • '‘’® “f advocacy, and 

used to establish self-glorification but were 

to expose the wrons d’ ^ ‘*®*®'^!.f**®®hood, to uphold right and justice and 
o expose the wrong-doings of dishonest men." 20 M. L. ].. pp. 371-372. 
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“The object of cross-examination is not to produce startling effect 
but to elicit facts, which will support the theory intended to be put 
forward.” Ballantyne s Experience, 


'1 


Examination of a witness by the opposite party is called “cross-exami- 
nation.” Cross-examination is peculiarly a product of the English procedure, 
and in the time of Bentham was completely absent in other systems of pro- 
cedure grounded upon the Roman. It is a vital feature of all modern systems 
of evidence and, in the words of Wigmore, “the gr eatest l egal engine ever 
invented for the discovery of truth.” The power and opportunity to 
cross-examine is one of the principal tests which the law has devised for 
the ascertainment of truth, and this is certainly a most efficacious test. 
By this means the situation of the witness with respect to the parties and 
the subject of litigation, his interest, his motives, his inclination and 
prejudices, his means of obtaining a correct and certain knowledge of the 
facts to which he bears testimony, the manner in which he has used 
those means, his powers of discerning facts in the first instance and his 
capacity for retaining and describing them, are fully investigated and 
ascertained, and submitted to the consideration of the jury, who have 
an opportunity of observing the manner and demeanour of the witness. — 
circumstances which are often of as high importance as the answers 
themselves. It is not easy for a witness who is subjected to this test to 
. impose upon the Court ; for however artful the fabrication of the false- 
flhood may be, it cannot embrace all the circumstances to which the 
|Woss-examination may be extended ; the fraud is therefore open to 
'detection by want of consistency between that which has been invented 
and that which the witness must either represent according to the truth, 
for want of previous preparation, or misrepresent according to his own 
immediate invention. In the latter case, the imposition must obviously 
jibe very liable to detection ; so difficult is it to invent extemporaneously, 
|| and with a rapidity equal to that with which a series of questions is 
§1 proposed, in the face of a Court of justice and in the hearing of alisten- 
H ing and attentive multitude, a fiction consistent with itself and the 
Mother evidence in the cause. “For two centuries past, the policy of the 
Anglo-American system of evidence has been to regard the necessity of 
Uesting by cross-examination as a vital feature of the law. The belief 
[that no safeguard for testing the value of human statements is com- 
parable to that furnished by cross-examination, and the conviction that 
no statement unless by special exception should be used as testimony 
ntil it has been probed and sublimated by that test, has found increasing 
trength in lengthening experience.” Not even the abuses, the mishand- 
ings, and the puerilities which are so often found associated with cross- 
examination have availed to nullify its value. 


II 


In his examinalion-in-chief a witness discloses only a part of the 
necessary facts, not merely because the witness is frequently a partisan 
of the party calling him but also and chiefly because his evidence is 

( given only by way of answers to specific questions, and the counsel 
producing him usually calls for nothing but the facts favourable to his 
party. If nothing more were done to unveil all the facts known to the 
witness, his testimony might present half truths only. Someone must 

I probe for the possible and usual remainder. The best person to do this 
is the one most vitally interested, namely, the opponent. Cross-examina- 
tion, then, has, for its first utility, the extraction of the remaining 
qualifying circumstances of the testimony given by the witness in bis 
examination-in-chief. It not infrequently happens that a witness who is 
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called by one party can give important information on other matters 
which go to support the other party's case. The party calling the witness 
will not naturally question the witness as to these matters, and, therefore, 
it is the duty of the other party’s counsel to elicit these facts in the 
cross-examination of the witness. The other party can, of course, prove 

( these facts by calling other witnesses cognizant of them, but there is some- 
thing dramatic in proving ones own case from the mouth of the wit- 
nesses of the opponent, and such opportunity should not be allowed to go 
unutilized. “The difference between getting the same fact from other 
witnesses and from cross-examination is the difference between slow- i 
burning sulphurous gunpowder and quickly flashing dynamite ; each does/ 
its appointed work, but the one burns along the weakest line only, the! 
other rends in all directions.” 

In criminal trials cross-examination may have the following 
objects 1 — 

“]. To show that the witness did jiot see what he said he saw; as, 
that the witness, who said he saw the prisoner at a particular place, did 
not see him thers ; or, that the witness, who said he saw the prisoner 
coming from a particular place, was at the lime of seeing him (as he 
said), unab’e, from the distance (220 yards) of the prisoner from him, to 
recognise the prisoner, to distinguish his features, to know him to be the 
prisoner ; or, that (he witness, who said, be saw the prisoner fire a pistol 
at another man, was, at the time of seeing him (as he said), unable from 
the distance of (220 yards) of the prisoner from him to recognise the 
prisoner. 


“2. To sfiow that the wihiess.did jiot hearjyhatJiejsaid Jig, heard ; 
as, that the witness, who said he heard particular words spoken by the 
prisoner to a clamorous mob, was, at the time he heard the words. 
nn/i«.r qI’ wa^Q a de gre e in a considerable fury of 

sprits ; or that, at the time when the witness (as he said) heard certain 
wor ds spoken b y a man at the head of a niob, and addressed to the 
^witness and others, the witness-being neare^t. to the speaker, there was 
deal of noise and confusion, and that Ji^e_ witness was alarmed ; 
and that considering the noise that prevailed at the time, and the witness’s 
.^situation, and his alarm, the witness might not be able tq.sjyear positively 
Ht ^th e precise words ustd. 

3. To show that the witness spoke from hearsay ; as, that the 

witness, who said ajnpb.sei.fire-to.a chapel did not see them do it ; that 
if fire when the-witness first 'Saw—it, and who set it on fire-he 

I ^j-Ppt.^kppvy.,; nor did he know that it was a chapel, only somebody tcld 

ntm so. /"■ 

• * 

4. To test the tiuth of what the witness has said in general terms, 

by making him particularize as, when the witness has spoken in general* 
terms of many persons, for instance, spoken in general terms of many 
persons who were present at a particular place, or cf many persons who 
were forced to do a particular act against their will, to test the truth of the 
witness s evidence by asking him to tell the name of some persons, or the 
naine^^jeven^ne^eK.on present, or (prced to do. mentioned : or, 

I when the witness has given evidence of words spoken by the prisoner to a 
1 u truth of his evidence by asking the witness, 

I Whether Ji^gl^ Q j mmft , any ^erson who was present when the prisoner 

fsp^ethejwor^^mentioDed. . -k' 
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“5. To show that the witness, who bad identified a thing, had done so 
through mistake in the manner in which the identification had been put or 
left to him ; as, where the witness had identified a great-coat as the great 
coat worn by the prisoner on a particular occasion, and the witness in his 
cross-examination was asked, whether the great-coat was not produced to 
him as the great coat the prisoner had on ; whether it was produced to the 
witness singly, or with any other great coats. 

“6. To procure an explanation of words used by witness; as that 
the witness, who said the prisoner was at home on particular days, did 
not mean that the prisoner did not go out on those days, but only 'that he 
was at home some part of each of those days. 


"7. To show that the conduct of the prisoner was consistent with his 
innocence, was inconsistent with guilt, was open without concealment ; 
as, that, with regard to papers, which the witness found and seized at 
the prisoner’s h^use, during the whole time the witness was employed 

H in searching for them there was not any endeavour made by the prisoner 
or any cf his family, to conceal or recrete any of them ; or, that, with 
regard to any acquaintance, which the witness said subsisted between 
the prisoner and himself, the witness was not in confidence with the 
prisoner ; and with regard to a conversation which the witness said the 
prisoner introduced to him, the prisoner imposed no confidence on him, 

\ land acquainted him that he had mentioned the matter of the conversation 
^to some other persons, and intended to mention it to more ; or, that with 
regard to a matter which the witness said the prisoner communicated to 
him on the prisoner’s accidentally meeting and stopping him in the street, 
the prisoner communicated it to him in the open street, and not with 
any secrecy ; or, that the prisoner who went on board a ship at Ports- 
mouth about a week before it sailed, and who, on the part of the 
prosecution it was alleged, went on board to fly from the accusation against 
him, did when on board pass by his own name, and at Ponsmouih 
came on shore several times, and went publicly about the streets ; or, 
that at the time the prisoner was in custody, no man could act with mere 
openness in all his conduct than did the prisoner ; that on his exami- 

I nation before the Magistrate at C he was discharged on his own 
recognizance ; that after he was charged he remained at L, for nine days 
until he was again taken into custody ; and the witness, cleik to the 
Magistrate at L, knew where the prisoner was the whole of that time, and 
frequently saw him. 

“8. To cause the witness to repeat something which, on his examina- 

i tion-in-chief, he has said favourable to the prisoner ; as, that he could not 
identify the prisoner as being one among a body of men or as the man, who 
had used certain words ; or that, although the prisoner was present when 
certain words were used, he was not near enough to hear them. 

“9. To show that the evidence now given by the witness contains 
some addition to, or contradiction of, or otherwise differs from, his evidence, 
statement or story given, made or told on some previous occasion.’’/ 

Many are the just objects of a cross-examination according to the 
circumstances of ihe case in which it is used, its only design being to 
elicit truth. But ihe iegilimate end of a cross-examination is sometimes 
perverted to serve a bad purpose, — to alarm> mislead, or bewilder an 

honest witness, when the effect may be to hide rather than to 
bring out truth. 


II 
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It is plain that for the purpose of an effective cross-examiDation, 
the cross-examining party must be in possession of some information, 
suspicion, or other matter on which to found it. This he will use cas a 
clue to the further evidence desired, Without this guide, the cross- 
examiner will wander in the dark, and, except by mere accident will not 
arrive at any evidence of the smallest importance. The information, 
suspicion, or other matter, forming the ground of a cross-examinalion, may 
be possessed quite independently of the examination-in-cliief ; or it may 
be guided in the course of the examination-in-chief or cross-examination. 
And consequently it is not necessary, that a clue, or all the clues, by 
which to cross-examine, should be in hand at the commencement of the 
examination-in-chief or cross-examination ; they may be picked up in the 
midst of either. 

In a cross-examination, the party examining makes use of the 
witness as, for this purpose, his own witness, as a witness on his own 
side. And he has a hope and desire, that the evidence in the cross- 
examination will so contradict, vary, explain or otherwise affect the 
evidence in chief, that the result of the whole or at least part, of the 
evidence on the two examinations combined will be favourable to his 
own side. 


A cross-examination intended to destroy, or, at least weaken the 
evidence given in the e^amination-in-chief, very often ends in confirming 
or strengthening it. The knowledge of this frequent result sof cross- 
examination was probably the ground of Lord Eldon’s observation on 
.interrogating a prosecutor — “He was wont to say, jocularly that he had 
fbeen a most effective advocate for prisoner ; for that he had seldom put a 
I question to a prosecutor.’’ 

Equal caution was used by O’Connell in cross-examining witnes::es 

for a prosecution : — “There is one, the most difficult, it is said, and 

certainly the most anxious and responsible part of an advocate’s duties, 

in which O’Connell is without a rival at the Irish bar — I allude to his skill 

in conducting defences in the Crown Court. Though habitually so bold 

and sanguine, he is here a model of forethought and undeviating caution. 

U In his most rapid cross-examinations,, he never pu*s a dangerous ques- 

|iion.. He pre'ss'es'a witness upon collateral facts, and beats him down 

by argument and jokes and vociferation ; but wisely presuming his 

client to be guilty until he has the good luck to escape conviction he 

|never affords the witness an opportunity of repeating his original narrative 

and perhaps by supplying an omitted item, of sealing the doom of the 
accused, y 

Cross-examination is a direct and natural result of the reception of 
oral evidence in trials in courts. Where such evidence is defective 
cross-examination supplements it ; where it is inaccurate, cross-examina- 
tion rectifies it and where it is false the cross-examination attempts to 
expose It, This will be clear from the following illus. rations. 

Illustrations 

In theft case -A man was charged with burglary. Here are 

baU doo^r^or witnesses : “ A man was seen coming from the 

Toronto, late at night, within the burglaris- 

escape from m charge ; he was evidently in great haste to 

P rom the house . he was arrested, unable to give any satisfactory 
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account of himself at the moment and some tool or other was found in 
the oat pocket and the man was arrested charged with burglary the 
cise of the Crown apparently absolutely complete. Now that man might 
have been convicted and might have served his term— a perfectly plain 
case ; but it developed in the cross-examination of certain witnesses for the 
Crown and upon the evidence which was given for the defence tbht 
this was what happened — Xhat this man was a friend of the serv'ant of the 
house ; that he had been there spending the evening and by some 
accident or another he had left the door open ; that he was a man of 
very excitable temperament and that he hadi just before leaving, a row 
with this servant ; he was running to catch a car because it was late at 
night and he had to ci'ch one before a certain time; that he was a mechanic, 
and he had a certain implement, a wrench or someihing of that kind, in his 
pocket at the time of his arre‘^t. In the witness-box the witnesses swore 
to damaging evidence and the outward facts seemed to be perfectly 
honest but they were at the wrong angle ; the witnesses had received 
these impressions through a wrong perspective and the result of it ^yas that 
if it had not been for the righting of the evidence in that way or in some 
other way, the man should have been cmvicted.*’ 20 M. L. J. 281. 
This illustrates the well-known saying of Haliburton, “ Hear^ne^si^^ 
and you will be in the dark, hear both sides, and all will be clear. 

(fO In poisoning case. 

Q. ‘ Did you weigh it with the same shot ? ’ 

A. ‘ I weighed it with shot of the same number, for I had no other 
number.* 

Q, ‘ How much less did it weigh ? ’ 

A. ‘ Twenty-four grains less.* 

'* It was plain that this testimony bore hard upon the prisoner, but 
at this stage of the case the Court adjourned. Immediately my colleague 
(Mr. Boyd) and myself vi-.ited the stores of all the grocers, and took fiom 
various uncut bigs of No 8, the requisite number of shot, subjected them 
to weight in the most accurate scales, and found that the same number cf 
these different parcels of shot varied more in weight than the difference 
referred to as detected in the arsenic at the time of its return. The shot, 
the grocers, the apothecary, the scales— were all brought before the Court. 
They clearly established the facts stated and enabled us fairly to contend 
that there had been no portion of the arsenic used, which argument, aided 
by the excellent character of the pri-oner, proved entirely successful, and 
after a piinful and prolonged trial she was acquitted, so that her life may 
be said to have been sived by a shot.” Wigmore, S. 1368. 

Detection of falsehood in human testimony is the main object of 
cross-examination. It will not be out of place to mention some of the 
chief causes of falsehood appearing in evidence adduced in a Court of 
law. 

Causes of Falsehood in Human Testimony. 

1. Human testimony taken at its very best is by no means infallible. 
A man may be perfectly honest, and in his own mind quite certain what 

I he says is correct, b.it he reckons without taking into account his own 
uu.consc'ous prejudices,^his Lability to mistake, and the possible failure of 
rnemory, even assuming the^particular incident did indeed make memory- 
p'roducing impression on bis brain. A man’s religious views, bis political 
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prejudices, his VJessimism cr optimism, his relation to one of the actors 
in the drama he is asked to relate, his age, his cccupation, and a variety 
of other matters all affect his impressions and his memory, and necessari- 
ly colour his account. 4 M. L. T-, 11 (Notes). 

•* A man gazing at an object, through green glasses necessarily finds 
it coloured green ; and so eyes governed by a mind clouded with strong! 
religious, social or political ideas, record in the memory a necessarily' 
coloured account. 4 M. L. T. 11 (Notes). 

2. Falsehood in human testimony arises out of several causes. It may 
be due to want of capacity to observe correctly, or want of powers of 
proper recollection or want of powers of proper narration, sometimes it 
is due to the want of willingness to speak the truth. Intentional and 
wilful falsehood is far less common than it is often supposed. Most 
often falsehood arises unconsciously, without the witness knowing that 
he is not speaking the truth. The enunciation of truth and abstinence from 
wilful falsehood among men in their intercourse with one another are 
secured by three guarantees or sanctions, viz the natural sanction, the 
moral sanction and the religious sanction. 1 Bentham Jud. £v , 198. 

The natural sanction is altogether physical in its character arising 
out of the love of ease — memory being prompter than invention. The 
false facts for which imagination is drawn upon, are not to be got at without 
effort, not only so, but if in the seaich made after them, any at all present 
themselves, different ones will present themselves for the same place, to 
the labour of investigation is thus added the labour of selection. 

The moral sanction is that men having found the advantage of truthl 
have by general consent affixed a brand of disgrace on a voluntaryr 
departure from it. A great infirmity of the moral sanction is that it derives 
its force from the value men set on the opinion of others. It naturally 
teaches them to conceal that from public view even at the sacrifice of 
truth. 


Lastly there is a religious sanction, which is founded on the belief 
that truth is acceptable and falsehood abhorrent to the Governor of the 
universe, who will in some way reward the one and punish the other. 
The divine punishment for falsehood however being prospective and 
invisible, the weight of this sanction is not so great as it would otherwise 
be. A perjury is often committed by persons whose religious faith cannot 
be doubted and who presumptuously hope either bv their subsequent 
good conduct or some other means to efface its guilt in the eyes of Heaven 
Very few people realize that .Mills of Heaven although move j-lowlv 


c ^ effect of these three sanctions is much greater than might at 

first sight be supposed. They are in continual operation as efficient causes 
. rendering its enunciation natural and 

can only be looked 

11 destroying force which acts occasionally and excep- 

rlf # i i. The quantity of truth daily spoken immeasurably exceeds that 

« sted Truth 'TT '"-t egregiour liar thaT ev« 

frisehniri^T*^ ^ hundred times for once that wilful 

PP. **'*^*" J"'** Ev. 82,' Best VIII Ed. 


that cross examination is to bring home to the ' person 

Ills view or position on a particular subject is fallacious or perverse. 
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It can bs well illustrated from the Platonic dialogues which are as old as 
the day of Socrates. 

Illustration. 

In this instance Socrates attempts to bring to reason a boy named 
Lysis who complained that he was not allowed to take part in the politics 
of the Athenian State and that the people did not like his meddling 
in the affairs of the nation. 

The conversation proceeded as follows : — 

Q Socrates asked Lysis (the boy) : —‘Your father and mother love 
you very much, do they not ?’ 

A. ‘Very much ?’ 

Q. ‘And they wish you to be very happy, do they not ?’ 

A. ‘Certainly’. 

Q. ‘Do you think that a person is happy who is kept in slavery 
and is not allowed to do anything that he would like ?’ 

A. ‘Truly, no.’ 

Q. ‘And if your father and mother love you and desire that you 
should be happy, do they try every way to make you happy ?’ 

A. ‘Certainly’. 

Q. ‘Then do they let you do what you like, and never scold you, 
never prevent your doing what you like ?’ 

A. *Oh indeed, Socrates, they prevent my doing a great many 
things.’ 

Q. ‘How do you say ? Though they wish you to be happy, do 
they prevent you doing what you like ? Now, just tell me. If you 
wanted to get into one of your father’s chariots, and drive it, holding 
the reins yourself, when he has to run a race, would they permit you 
or prevent you ? 

A. ‘They would not permit me.’ 

tj. ‘Then, whom would they permit ?’ 

A. ‘My father has a charioteer to whom he pays wages.’ 

Q. ‘How do you say? Do they let a hired servant do what he 
likes with the horses rather than you, and give him money besides ?’ 

A. ‘To be sure they do.’ 

Q. ‘But the mule team, they permit you to drive that ; and if you 
liked to flog them they would let you.’ 

A. ‘Would they let me ?’ 

Q. ‘What, is nobody allowed to flog them ?’ 

A. ‘O yes, the muleteer.’ 

Q. ‘Is lie a slave or freeman ?’ 

A. *A slave.’ 

Q. ‘And so, it seems, they hold a slave to be belter than you, their 
son, and entrust their things to him rather than to you, and permit him 
to do what he likes, and prevent you. Tell me one thing more. Do 
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they let 
much. 


you manage yourself, or do they not even entrust you with so 


A. ‘How do they entrust me with that ?* 

Q. ‘Why, who manages you ?’ 

A, 'This walking companion, my Tutor.’ 

Q. 'And is he a slave ?' 

A, ‘Yes, he is our slave.’ 

Q. ‘What a sad thing, that a free person should be under the 
control of a slave ! And in what way does this Tutor - control you ?’ 

A. ‘He brings me to the school.’ 

Q. ‘And the school-masters, do they control you ?’ 

A. ‘Completely.’ 

Q. Well ; your father seems bent upon giving you a great 
number of masters and governors. But when you go home to your 
mother, does she let you do what you like, to make you happy, and let 
you meddle with her wool and her work ? Of course she lets you take 
hold of her shuttle and her other implements that she works with ?' 

A. Indeed, Socrates, not only does she preverit mp, but she 
would beat me if 1 touched any of those things.’ 

Q. Bless me, have you offended your father and mother ?’ 

A. ‘No, indeed.’ 

Q. rhea why do they constrain you so sadly, and prevent your 

being happy and doing what you like, and keep you all day long always 

in subjection to one person or another ; and never let you do auythiag 

that you wish to do? So that, it seems, you are never the better for 

being of a wealthy family. Everybody is allowed to use this wealth 

more than you ; and you are none the belter for your petson, which is 

so handsome, but even this is managed and governed by another ; and 

you are not allowed to manage anything, nor to do anything which yon 
WISH to do, 

A. It is because I am not of age, Socrates.’ 

. .. P* make any difficulty of that, son of Demophon ; for as 

to tnat, your father and mother commit some things to you. and do not 

wrL r!Ir ^ person to read to them or 

house, do tiern’ot 
A, ‘Certainly.* 

as you like, putting one 
when you plav secmd according to your own judgment. And 

mother do not prevent you 

rr.i'i.rc-’.h'i:; sit-s.jr'-” 

A.. ‘No, certainly,* 

preven^VouT acdeK^^ A' ‘^ngs they do not 
spoke?’ -u t.do prevent it in the other cases of which we 
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A. ‘I suppose because I know these things, but not the others. 

Q, ‘Very well then, my good friend, so then your father does not 

wait for your being of age, in order to give you leave to act. On the 

very first day that he thinks you are wiser than he is, he will commit 
to your management all that he has, and himself into the bargain, 

A. *I think so too.* 

Q. 'Well, but will not the same rule hold with your neighbour as 

with your father? Do you not think that he too would give you the 

management of his house when he thinks that you uiidei stand the 
management of a house better than he does ? 

A. *I suppose he would.* 

Q, ‘And do you think that the Athenians will give you the manage- 
ment of their affairs when they think that you are wise enough to 
manage them. 

A. ‘I think so.* 

Q. ‘Truly and about the great king of Persia ? Whether do you 
think he would trust his eldest son who is the heir of all Asia, or us, 
to season his roast meat for him, if we were to go^to him and let him 
see that we understand seasoning better than his son ? 

At ‘Us, plainly.’ 

Q. ‘And he would not let him put a pinch of salt on the meat, 
and would let us pepper and salt it at our discretion. 

At ‘Of course.’ 

Q. ‘And if his son had a disorder in his eyes, would he let him 
handle his own eyes, knowing nothing of surgery, or would he prevent 

him ?’ 

A. ‘He would prevent him.* 

Q. ‘But if he uuderstood us to be good oculists, he^would let us 
handle them, and even pull them open and stuff them with ashes, and 
would suppose we knew what we were about, 

A. ‘You say truly.* 

O. ‘And would he let us manage everything rather than do it 
himself or commit it to his son,— everything in which he supposed us to 
be wiser than they ? 

A. ‘He could not help it.* 

Q. ‘And so you see, my dear Lysis, that things which we under- 
stand, everybody will allow us to manage, whether Greeks or barbarians, 
men or women ; and with regard to such matters we may do what we 
please, and no one thinks of binding us. In such matters we are free to 
act and we eved have command over others, and the things are ours, 
and we have the good of them. But as to things which we do not under- 
stand, nobody will let us do what we like with thein ; and dot only 
strangers, but even father and mother and the nearest friends. In such 
matters we must be subject to others, and the things do not belong to us, 
and we get no good of them. Can we be friends to any one, and 
make any one love us by meddling with things in which we can be of 

nd use ? 
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A. 'No, certainly.’ 

Q. 'No ; neither his father nor any one loves a person with regard 
to things in which he is useless. 

A. 'So it seems.’ 

Q. ‘Then if you come to be a wise man, my boy, all will be ^‘ejids 
to you, all will care for you. For you will be useful and good. But if 
not, not even your father, nor your mother, nor your relations wdl care 
for you. How then can anybody think grea^t things of himself when he 
does not know how to think wise things ? 

Impeaching Credit of the Witness 

Another objpct of cross-examination is to bring out facts which go to 
diminish or impeach the trustworthiness or credit of the witness. Some 
of these facts can be obtained only from the witness himself, particularly 
those which concern his personal conduct and his sources of knowledge 
for the case in hand. See Wigmore S. 1368. Sec also 1928 C. 769 — 
117 I. C. 684, 

Indian Evidence Act lays down the manner in which credit of a 
witness may be impeached. See Ss. 146 — 155, Ev- Act. 

As to the full discussion on the point see separate chapter on *'As to 
Impeaching Credit of the Witness.” 

Importance of Cross-examination. 


The subject of cross-examination is one of great importance in the 
conduct of law cases, important because it deals with the separation 
of truth from falsehood, important because it enables the Court to be 
seized of all the circumstances of the case bearing upon the issue which 
the judge or jury may be called upon to try. Then another peculiar phase 
of it is that it deals largely with the undisclosed. The evidence-in-chief, 
it is well-known is briefed ; the evidence of the cross-examination 
is briefed only in the mind of the cross-examiner. Cross-examina- 
tion properly conducted becomes important in another way. It 
expresses bias, detects falsehood and shows the mental and moral 
condition of the witnesses and whether a witness is actuated by 
proper motive or whether he is actuated by enmity towards his adversary. 

But perhaps one of the most important bearings it has is that it either 

corroborates your own client’s version of the issue or it weakens your 

adversary and here it may be said is one of the cardinal elements of 

cross-examination. Unless you corroborate your client by your cross- 

cxamioation the chances are very largely that you strengthen the hands 

of the adversary. Indeed it presents, if properly carried out, the case 

m an entirely new light. You hear the evidence-in-chief passing away 

without any cross-examination that is one case but when you hear a 

cross-exammation of witnesses the case presents a totally different aspect 

and may be so developed that it comes to be in favour of your client 

instMd of being' in favour of the person on whose behalf it was given. 
11 Ur. 1-. J. 73 (Eng.). 


Cross-exaininaUon is commonly esteemed the severest test of 

® other of his duties 

^^’Se^uity. There is a great difficulty in conducting 
cross-examination with creditable skill. It is undoubtedly a gre at 

♦ See Wbewell’s Platonic Dialogues. Vol. I, 2nd Ed.. 1690, pp. 83—87. 
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intellectual effort ; it is the direct conflict of mind with mind ; it demands 
I not merely much knowledge of the human mind, its faculties, and their 
^modus operandi to be learned only by reading, reflection and observation 
but much experience of man and his motives derived from intercourse 
with various classes and many persons and above all by that practical 
experience in the art of dealing with witnesses which is worth more than 
all other knowledge which other knowledge will materially assist 
but without which no amount of study will suffice to accomplish an 
advocate. 

V' 

“To the onlooker cross-examination has much more interest, for it 
is more in the nature of a combat, with excitement that always attends 
a combat of any kind— physical or intellectual -man against man, mind 
wrestling with mind, whereas in examination-in-chief, the advocate 
and his witness have the appearance, at least of being allies, and what- 
ever skill of tlie former is required to exercise for the attai ment of his 
object needs to be concealed, and is seldom apparent to a mere spectator, 
however, it may be recognised and appreciited by those who are engaged 
with him in the cause, and who know with what exquisite tact he has 
elicited just what he desired, and suppressed that which he wanted not 
to reveal. See Wrottesley on Examination of Witnesses, p 105, and 
Cox’s Advocate. 

Common-sense in Cross-examination. 

Cross-examination cannot be learned ; there is no royal road to the 
successful cross-examiner. There is no means by wh ch the cross- 
examiner may become perfect in his art. Experience does a great deal. 
I Observation, perhaps, does more. Knowledge of human nature is perhaps 
* greater than the other two combined but there is no way in which any 
manat the Bar can sit down and study out cross-examination as a science 
in the same way as he can study the law or the legislation of his country 
from scientific standpoint. It has been said that to a great extent 
cross-examination is intuitive just as music is, just as painting may not 
be very successful for it requires (raining, practice and experience and 
by and by he develops into a great musician or a great artist but in order 
to do that he must have the intuitive genius, and the faculty for that 
which he is doing, otherwise he will always remain an unaccomplished 
musician or a mediocre artist. Even genius sometimes will not be 
developed along the line of study or through education. Education 
itself requires a vast amount of experience to make it effective in the 
hands of the cross-examiner. Then it becomes more difficult by reason 
I of this fact that there must be a v^iy.Jelicate, sep.sjtive and very e xt ensi ve 
I knowledge of human naiure. There must be in addition to that a very 
extensive knowledge of th^ ordinary business and personal affairs of 
human life, because it is by this alone that we reach the motives and 
passions and the methods of the witnesses. 11 Cr. L. J., 73. 

The rules of reasoning and proof which are applied in our Courts of 
Justice are, speaking generally, the rules of ordinary logic and common 
sense. The law possesses no special and peculiar logical apparatus ; but, 
for practical reasons having regard to the conditions under which trials 
and especially trials by jury are conducted certain special rules have been 
made not merely as regulations of procedure but by way of limitation to 
the ordinary logical rules of proof in order to keep legal proceedings within 
practical limits, to prevent the attention of juries from being carried away 
to matters which are unimportant or only remotely relevant, to keep their 
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minds from being improperly influenced by matters of prejudice, and, 
especially in criminal cases, to prevent mistaken verdicts, which must 
cause irreparable injustice. J 1 Cr. L. J., p. 21. 

Illustrations. 


(i) One of the necessary qualifications of an advocate is that be must 

I be able to draw out vividly the picture of the occurrence with all its minute 
details as it happened at the time and place in question. The following 
story is told of a shrewd Faqir who was questioned by a merchant whose 
camel had gone astray. The Darvesh after making a few inquiries 
from the merchant, told him that Ihere was a camel going in a particular 
direction which was blind in his right eye and lame in his left leg and had 
lost a front tooth. He further informed him that he was loaded with 
honey on one side and the wheat on the other. The Faqir was asked to 
conduct the merch int to the place where the camel was. **My friend” 
said the Faqir “I have never seen your camel nor even heard of him, but 
from you” On this the merchant took the Faqir to the King and lodged a 
complaint against him. The Faqir in order to prove his innocence addressed 
the Court thus : — 


“I have been much amused with your surprise and own that there 
has been some ground for your suspicions ; but 1 have lived long and alone- 
and I can find ample scope for observation even in a desert. I knew that 
I had crossed the track of a camel that had strayed from its owner, 
beciuse I saw no mark of any human footstep on the same route ; I knew 
that the animal was blind in one eye, because it had cropped the herbage 
only on one side of its path ; and I perceived that it was lame in one leg, 
from the faint impression which that particular foot had produced upon 
the sand ; I concluded that the animal had lost one tooth, because, where- 
ever it had grazed a small tuft of herbage had been left uninjured in the 
centre of its bite. As to that which formed the burden of the beast, the 
busy ants informed me that it was corn on the one side and the clusterini? 
flies that it was honey on the other.” Thus the lawyer should have a 
strong common sense and intimate knowledge of the intricate affairs of 
human life. 

(ii) The famous trial of the world’s best philosopher, Socrates, affords 
a useful illustration, wherein he puts a number of questions to his accuser 
to refute the charge. 

The charge says that Socrates is a doer of evil, who corrupts the 
youth, and who does not believe in the gods of the State, but has other 
new divinities of his own. Such is the charge ; and now let us examine 
the j^rticular cou^s. He says that I am a doer of evil, and corrupt the 
youth ; but I say. O men of Athens, that Meletus is a doer of evil in ihnr 

he pretends to be in earnest when he is only in jest and is so eager to 

bring me to trial from a pretended zeal and interest about matters in which 

be Teally never had the smallest interest. And the truth of this I will 
endeavour to prove to you. 


Come hjtlier, Meletus, and let me ask a ques^tion of you. 

Q. You think a great deal about the improvement of youth ? 
A Yes, I do. 
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their improver is. Observe, Meletus, that you are silent, and have 
nothiiK? to say. But is not this rather disgraceful, and a very considerable 
proof of what I was saying, that you have no interest in the matter ? 
Speak up, friend, and tell us who their improver is. 

A. The laws. 

Q. But that, my good sir, is not my meaning. I went to know 
who the person is, who. in the first place, knows the laws. 

A. The judges, Socrates, who are present in Court. 

Q, What, do you mean to say, Meletus, that they are able to 
instruct and improve youth ? 

A. Certainly they are. 

Q. What, all of them, or some only and not others ? 

A. All of them. 

Q. By the goddess Here, that is good news. There are plenty of 
improvers, then. And what do you say of the audience, do they 
improve them ? 

A. Yes, they do. 

Q. And the senators ? 

A. Yes, the senators improve them. 

Q. Bui perhaps the members of the assembly corrupt them ? Or 
do they too improve them ? 

A. They improve them. 

Q. Th-en every Athenian improves and elevates them ; all with the 
exception of myself ; and I alone am their corrupier ? Is that what you 
affirm ? 

A. That is what I stoutly affirm. 

Q. lam very unfortunate if you arc right. But suppose I ask you 
a question : How about horses ? Does onemian do them harm and all 
the world good ? Is not the exact opposite the truth ? One man is able 
to do them good, or at least not many ; the trainer of horses, that is to 
say, does them good, and others who have to do with them rather injure 
thein ? Is not that true, Meletus, of horses, or of any other animal ? 
Most assuredly it is whether you and Anylus say yes or no. Happily 
indeed wodid be the condition of youth if they had one corrupter only, and 
all the rest of the world were their improvers. But you, Meletus, have 
sufficiently shown that you never had a thought about the young, your 
carelessness is seen in your not caring about the very things which you 
bring against me. 

And now, Meletus, I will ask you another question— by Zeus I will : 
Which is better, to live among bad citizens, or among good ones ? Answer, 
friend, I say, the question is one which may be easily answered. Do not 
the good do their neighbours good, and the bad do them evil ? 

A. Certainly. 

Q. And is there any one who would rather be injured than benefited 
by those who live with him ? Answer, my good friend, the law requires 
you to answer — does any one like to be injured ? 

A. Certainly not. 
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Q, And when you accuse me of corrupting and deteriorating the 
youth, do you allege that I corrupt them intentionally or uiiiotealiooally ? 

A. Intentionally, I say. 

O But you have just admitted th a the good do their neighbours 

good, and the evil do them evil. Now. is that a truth which your superior 

wisdom has recognized thus early in life, and am I at my age in such 

darkness and ignorance as not to know that if a man with whom I have to 
live is corrupted by me. I am very likely to be harmed by him ; and yet I 
corrupt him. and intentionally, too - so you say, although neither I nor any 

other human being is ever likely to be convinced by you. But either 1 

do not corrupt them or 1 corrupt them unintentionally; and on either 
view of the ca^e you lie. If my offence is unintentional, the law has no 
cognizance of unintentional offences ; you ought to have taken me 
privately, and warned and admonished me ; for if 1 had been better 
advised I should have left off doing what 1 only did unintentionally — no 
doubt 1 should ; but you would have nothing to say to me and refused to 
teach me. And now you bring me up in this Court, which is a place not 
of instruction, but of punishment. 

It will be very clear to you, Athenians, as I was saying that MeJelus 
has no care at all, great or small, about the matter. But still I should 
like to know, Meletus, in what 1 am affirmed to corrupt the young. 1 
suppose you mean, as I infer from your indictment, that I leach them not 
to acknowledge the gods which the state acknowledges, but some other 
new divinities or spiritual agencies in their stead. These are the lessons 
by which I corrupt the youth, as you say ? 

A. Yes, that I say emphatically. 

Q. Then, by the gods. Mele-us, of whom we are speaking, tell me 
and the Court, in somewhat plainer terms, what you mean, for 1 do not as 
yet understand whether you affirm that 1 teach other men to acknowledge 
some gods, and therefore that 1 do believe in gods, and am not an entire 
atheist — this you do not lay to my charge, but only you say that they are 
not the same gods which the city recognizes— the charge is that they are 
different gods. Or, do you mean that 1 am an atheist simply, and a 
teacher of atheism ? 

A* I mean the latter — that you are a complete atheist. 

Q. What an extraordinary statement. Why do you think so, 
Meletus ? Do you mean that I do not believe iu the god-head of the sun 
or mooDi like other men ? 



A. I assure you, judges, that he does not : for he says that 



the 


Q. Friend Meletus, you think that you are accusing Anaxagoras : 
and you have but a bad opinion of the judges, if you fancy them illiterate 
to such a degree as not to know that these doctrines are found iu the 
books of Anaxagoras the Clazoinenion, which are full of them. And so, 
forsooth, the youth are said to be taught them by Socrates, when there 
are not unfrequently exhibitions of them at the threalre (Price of 
admission one drachma at the most) ; and they might pay their money, 
and laugh at Socrates if he pretends to father these extraordinary views* 
And so, Meletus, you really think that I do not believe in any god ? 

A. I swear by Zeus that you believe absolutely in none at all. 
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Nobody will bslieve you, Meletus, and I am pretty sure that you 
do not believe yourself. I cannot help thinking, men of Athens, that 
Meletus is reckless and impudent, and that he has written this indictment 
in a spirit of mere wantonness and youthful bravado. Has he not com- 
pounded a riddle, thinking to try me. He said to himself : I shall 
see whether the wise Socrates will discover my facetious contradiction, or 
whether I shall be able to deceive him and the rest of them. For he 
certainly does appear to me to contradict himself in the indictment 
as much as if he said that Socrates is guilty of not believing in the gods, 
and yet of believing in them, but this not like a person who is in earnest. 

I should like you, O men of Athens, to join me in examining what 
I conceive to be his inconsistency ; and do you Meletus, answer. And I 
must remind the audience of my request that they would not make a 
disturbance if I speak in my accustomed manner. 

Q. Did ever man, Meletus, believe in the existence of human 
things, and no: of human beings ?...! wish, men of Athens, that he would 
answer, and not be always trying to get up an interruption. Did ever any 
man believe in horsemanship and not in horses, or in flute-playing, and not 
in flute players ? No, my friend ; I will answer to you and to the Court, 
as you refuse to answer for yourself. There is no man who ever did. But 
now please to answer the next question : Can a man believe in spiritual 
and divine agencies, and not in spirits or demi-gods ? 

A. He cannot. 

Q. How lucky 1 am to have extracted that answer, by the assistance 
of the Court. But then you swear in the indictment that I leach you to 
believe in divine or spiritual agencies (new or old, no matter for that) : 
at any rate, 1 believe in spiritual agencies ; so you say and swear in the 
affidavit ; a-id yet if I believe in divine beings, bow can I help believing in 
spirits or demi-gods, must I not ? To be sure I must ; and therefore I 
assume that your silence gives consent. Now what are spirits or demi- 
gods, are they not either gods or the sons of gods ? 

A. Certainly they are. 

But this is what I call the facetious riddle invented by you, the 
demi-gods or spirits are gods, and you say first that I do not believe 
in gods, and then again that I do believe in gods ; that is, if I believe in 
demi-gods. For if the demi-gods are the illegitimate sons of gods, whether 
by the nymphs or by any other mothers, of whom they are said to be the 
sons— what being will ever believe that are no gods if they are the sons 
of gods ? You might as well affirm the existence of mules, and deny that 
of horses and asses. Such nonsense, Meletus, could only have been in- 
tended by you to make trial of me. You have put this into the indictment 
because you had nothing real of which to accuse me. But no one who 
has a particle of understanding will ever be convinced by you that the 
,sa-ne man can believe in divine and superhuman things, and yet not be- 
lieve that there are gods and demi-gods and heroes. See Platonic 
Dialogues “Apology” pp. 10 to 15. 


I 



CHAPTER n 
Examination-in-Cbief. 


The examination of witness by a party who called him should be 
called ‘‘Examination-in-chief. See S. 137, Indian Evidence Act. 

It is direct examination. The exaininer-in-chief must obtain from 
the witness all that the witness knows in the party s favour. He is 
bound to complete his examination of all the desired topics before the 
opponent’s cross-examination begins. If a material question has been 
omitted in the examination-in-chief of a witness, it cannot be asked as a 
matter of right in re-examination, but the Court has got discretion to 
allow such question subject to the condition that the opposite party must 
in such case be given an opportunity to cross-examine the witness on 
the new initter. In ex iminatio i-in-chiaf evidence may be given of the 
existence or non-existence of every fact and issue and on such other facts 
as are d elated relevant by the Ev. Act. See S. 5, Indian Evi- 
dence Act. 


There are few exceptions to this rule, e.i* , a witness may be ques- 
tioned as to any circumstance which he observed at or near the time or 
place at which a relevant fact, to which he has deposed, hasoccuTed. 
See Section J56 of the Evidence Act, which lays down that when a 
witness who is intended to corrob'orate and give evidence of any relevant 
fact, he may be questioned as to any other circumstance which he 
observed at or near time or place at which r.uch relevant facts occurred ; 
It the Lourt IS of opinion that such circumstauce, if proved, would corro- 
borate the testimony of a witness as to the relevant fact which he testifies 
Again, a formy statement by witness relating to the facts as to which 

he has deposed, made at or about the lime when the fact took place, or 

before any authority legally competent to investigate the fact may be 

proved. Sec S. 157, Indian Evidence Act. ^ 

Method in Examination-in-Chief.— The faculty of interrogating 
a witness is unquestionably one of the arcana of the legal profession 
and, in most instances, at best can only be attained after years of 
forensic experience. In direct examination, although mediocrity is 

moreeasilyattainable, itmay beaquesiion whether the highest dLree 

o rr r"" 7* """" "*■'* mfnta! powers 

or nnl ^ interrogate each witness, whether learned 

minH H o** dull, matter-of-fact or imaginative sincle 

minded or designing, as to bring his story before the tribunal fn the 
most natural, comprehensible, and effective form Tr ,'e n, 

SSisSr ™ Hi- i •;„& 
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favourable to prisoner ; for he must lay all the material evidence 
before the Court whether it tells in favour of prisoner or not, and 
not unduly press for conviction. 

Sir James Carlett, one of the most successful English advocates of 
modern times, attached great importance to the examination-in-chief, and 
would never delegate this trust to another lawyer in a case in which he 
appeared, but always examined his own witnesses in person. 

David Paul Brown, one of America’s leading advocates, has laid down 
certain rules for examination-in-chief, which are acknowledged universally 
as safe guides. They are reproduced below : — 

U) If they are bold, and may injure your cause by pertness or for- 
wardness, observe a gravity and ceremony of manner towards them which 
may be calculated to repress their assurance. 

(2) If they are alarmed or diffident, and their thoughts arc evidently 
scattered, commence your examination with matters of a familiar character, 
remotely connected with the subject of their alarm, or the matter in issue ; 
as, for instance, — Where do you live ? Do you know the parties ? How 
long have you known them ? and the like. When you have restored them 
to their composure, and the mind has regained its equilibrium, proceed to 
the more essential features of the cause, being careful to be mild and dis- 
tinct in your approaches, lest you may trouble the fountain again from 
which you are to drink. 

(3) If the evidence of your own witnesses be unfavourable to you — 
which should always be carefully guarded against — exhibit no want of 
composure : for there are many minds that form opinions of the nature or 
character of testimony chiefly from the effect which it may appear to 
produce upon the counsel. 

(4) If you see that the mind of the witness is imbued with prejudices 
against your client, hope but little from such a quarter — unless there be 
some facts which are essential to your client’s protection, and which that 
witness alone can prove, either do not call him, or get rid of him as soon 
as possible. If the opposite counsel see the bias to which I have referred, 
he may employ it to your ruin. In judicial inquiries, of all possible evils 
the worst and the hardest to resist is an enemy in the disguise of a friend. 
You cannot impeach him ; you cannot cross-examine him ; you cannot 
disarm him ; you cannot indirectly even, assail him : and if you exercise 
the only privilege that is left to you and call other witnesses for the pur- 
pose of a)n explanation, you must bear in mind that instead of carryirg the 
war into the enemy’s country, the struggle is between sections of your own 
forces, and in the very heart, perhaps, of your own camp. Avoid this by 
all means. 

(5) Never call a witness whom your adversary will be compelled to 
call. This will afford you the privilege of cross-examination. Take from 
your opponent the same privilege it thus gives you, and, in addition there- 
to, not only render everything utifavourably said by the witness doubly 
operative against the party calling him, but also deprive that of the power 
of counteracting the effect of the testimony. 

(6) Never ask a question without an object— nor without being able to 
connect the object with the case if objected to as irrelevant. 

(7) Be careful not to put your questions in such form that if opposed 
for informality, you cannot sustain it, or. at least, produce strong reasons 
in its support. Frequent failures in the discussion of points of evidence 
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enfeeble your strength in the esiimation of the jury, and greatly impair 
your hopes in the final result. 

( 8 ) Never object to a question put by your adversary without being 
able and disposed to enforce the objection. Nothing is so monstrous as to 
be constantly making and withdrawing objections; it indicates either a 
want of correct perception in making them, or a deficiency of reasons, or 
of moral courage in not making them good. 

(9) Speak to your witness clearly and distinctly, as if you were awake 
and engaged in a matter or interest, and make him, also, speak distinctly 
and to your question. How can it be supposed that the Court and the 
jury will be inclined to listen, when the only struggle seems to be whether 
the counsel or the witness shall first go to sleep ? 

(10) Modulate your voice as circumstances may direct, “inspire the 
fearful and repress the bold.” 

(11) Never begin before you are and always finish when you 

have done. In other words, do not question for question’s sake — but for 
an answer. 


Manner in Examination-m-Chief. 

' Your inanner in examination-in-chief should be very different from 
that which you assume in across-examination. You are dealing with your 
own witness whom you assume to be friendly to you, unless informed to 
the contrary. You must encourage him if he be timid, and win his con- 
fidence by a look and voice of friendliness. It often happens that witnesses, 
unaccustomed to Courts of Justice, are so alarmed at their own new posi- 
tion, that in their confusion they cannot at first distinguish between the 
friendly and the adverse counsel and they treat you as an enemy to be kept 
at bay, and to whom they are to impart as little as possible. It is then 

your care to set your witness right, and a kindly smile will often succeed 

in doing this. Do not appear to notice his embarrassment, for that is sure 

to increase it, but remove it quietly and imperceptibly, by pleasant looks 

friendly tones, and words that have not the stern sound of a catechism, but 

1 he familiar request of a companion to impart a story which the querist 

IS anxious to hear and the other gratified to tell. The most frightened 

wUcess may thus be drawn almost unconsciously into a narrative 

which, when he entered the witness-box, had escaped the memory in his 
terror* 

-.nH examination-in-chief should be framed carefully, 

and put deliberately. You never require in this that rapid fire of questions 
which IS so often requisite in cross-examination. You should weigh every 

?rto br'inff rT' so f*-amed 

while Tudi^f.' i advocate should be, 

be not sufficient fn ^ previous answer, but even if this 

pause ^e ^rf must not fear to make a deliberate 

p use. 1 ne Court will soon learn not to be impatient of vour 

fpause whtrh“ bbr«ia,e/the work by® 

aHssul enabled you to keep the evidence strictly to the point 

it is bltlTio n™ermh eonsiderable discretion to determine whether 

‘o take him'thS ^orlh^. n 
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must depend upon your discernment at the moment. There is a class of 
minds who can recall facts by recalling all the associated ciicumsiances, 
however irrelevant, they must repeat the whole of long dialogue, and des- 
cribe the most trivial occurrence of the time in order to arrive at any 
particular part of the transaction. With such you have no help for it but 
to let them have their own way. It is the result of a peculiar mental 
constitution, and endeavours to disturb their trains of association will only 
produce inextricable confusion in the ideas of the witness, and you will be 
farther than ever from arriving at your object. But if you are dealing 
with that other class of witness, happily more rare, who appear to have 
no trains of thought at all, who can observe no orders of events, whose 
ideas are confused as to time, place, and person, your only chance of 
extracting anything to your purpose is to begin by requesting that they 
will only simply answer your questions, and falling in, as it were, with 
their own mental condition proceed to interrogate them, after their own 
fashion, with disconnected questions, and so endeavour to draw out of 
them isolated facts, which you will afterwards connect together in your 
reply, or which dovetail with the rest of the evidence, so as to form a 
complete story. 

“This plan will often be found effective with such witness, when all 
the usual methods of eliciting a narrative from them have been abandoned 
in despair ; of ourse it demands great tact and readiness ; but it is pre- 
sumed that unless you possess these qualities you will not attempt to 
become an advocate.” Sec Cox’s Advocate. 

“The examination of a witness-in-chief is as important a branch of 
advocacy as any other. As a rule young practitioners have very little 
notion of the method in w’licli a witness should be examined. A witness 
is seldom in a comfortable frame of mind when he enters the box for the 
purpose of being examined. He feels nervous, agitated, and confused, and 
if the advocate examining him is equally disturbed in his manner, and not 
careful and experienced enough to make the witness tread his path smooth- 
ly, the witness becomes still more confounded, and instead of getting the 
facts out of him in a proper and complete form, his examination produces 
merely an incoherent mass of material. 

A great deal of mischief could be avoided if the examiner takes care 
to make himself acquainted with the nature of the witness whom he has to 
examine, and to put questions to him in the manner most appropriate to 
his comprehension and intelligence. The examiner must first take into 
consideration the idiosyncrasies of each witness, and should conform to 
the method of interrogation most suited to the particular individual. When 
a witness is timid the advocate should first ask a few unimportant and 
simple questions so that the witness may recover his composure. With a 
stupid witness a great deal of patience and tact is necessary on the part of 
the examiner for if the witness becomes confused, he will be liable to say 
things which he did not intend to say and thus damage the cause in whose 
interest he has been called. 

General Hints regarding Examination-in*Chief. 

1. To examine witnesses properly and efficiently you must know 
what they will say, and it is also necessary to be conversant with, and 
constantly bear in mind, the leading features of your case. This knowledge 
supplies the basis of the style to be adopted, and enables one to elicit the 
evidence in the most advantageous manner. 
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2. Tn examining a witness *‘the order of lime ought always to be 
observed.” Let Ihe events be told in the order in which they occurred, 
with the accompanying conversations if imj ortant and admissible, and their 
minor incidenls if material. 

3. In examining wilne&sss-in-chief it is advisable to let them tell 
their story in their own words, provided they are confined rigidly to the 
material points in the ca^e, and to those alor.e which it isi’tcessary to bring 
out for the establishment of your case. 

4. It is always indavisable to lead one’s own witness, as his evi- 
dence will thus appear to be tutored or prepared ; on the other hand, it is 
equally damaging when the witness ccmes out with a long ret story which 
has the appearance of having been learnt off by heart. 

4. T,et the witness under examination tell bis story ‘ In his 
own way. ’’ The fewer interruptions the belter and the fewer questions 
the less questions will be needed. Watching shculd be ttie chief work ; 
especially to see that the story be not confused with extraneous and irrele- 
vant matter. 

6. One should be greatly on one’s guard with a witness of whem 
one is not sure, for by proving faithless to tlic side by which he is called, 
he becomes extremely dangerous, because his statement carries the autho- 
rity of admission. 

7. A skilful examiner conducts his examination in such a way 
as not to render the w'iti ess examined by him an easy prey to the cross- 
examiner, 

8. You ought to leave your witness in such a position, as to enable 
him to withstand the attack of his cross-examiner easily. The most effective 
way to secure this result is to elicit every fact completely and in all its 
important bearings upon the attendant circumstances. ’ See Ralimat 
Ullah on Cross-Examination. 

Improper Questions in Examination-m-Chief. 

1. A compound question, one part of which is admissible and the 

other inadmissible may rightly he excluded as a whole. Weedroffe Ev 
9th Ed., 979. ” 

2. Leading or scandalous questions are not permitted. See Ss, 
141-143-151. 

3. If a question of the nature of cross-examination is put to one's 
own \yitness without declaring him hostile, the question and answer are 
both inadmissible and cannot be taken into consideration 1 P 758 • 
24 Cr. L. J. 69. 53 C. 372 : 1926 C. 139 : 27 Cr. L. J. 266 

, Court may forbid any question or inquiry which it regards 

as indecent or scandalous although such questions and inquiries may have 
some bearing on the questions before the Court unless they refer to the 
facts and issues or to matter necessary to be known, in order to determine 
whether or not the facts and issues existed. See S. 151, Evidence Act. 

5. The Court may in its discretion permit the party who called a 

questions to hina which might be put in cross-examina- 

Cs^54?EvWeBc^‘c^ 'vitne.£es. 
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Leaving Flaws in Examination-in-Chief. 

A lawyer wiio has not thoroughly prepared his case and who has not 
noted all the facts relevant to ihe time, place and the persons who are 
acquainted with the facts of the case is liable to make some mistakes 
in examination-in chief. 

Illustrations. 

(») As an example of one of the very best lawyer’s omitting a very small 
point, the following incident in the professional experience of Mr. Campbell 
may be noted : — 

‘ This was a case which tcolc place in the House of Lords, the trial 
of a Peer by his Peers, the trial of the Karl of Cardigan, who was the man 
who led the charge of the Light Brigade at the battle of Balaklava, and 
who rode at the head of the ‘ gallant ^ix hundred ’ of whom Tennyson has 
sung. The Earl was indicted for fighting a duel. He had challenged one 
of his ‘•ubordinate officers. Captain Harvey Garnett Phipps Tuckett, to 
meet him in Wimbledon Common. The captain having married a very 
attractive you :.g woman, the Earl became quite attentive to her and this 
led to the quarrel. The Earl, being a member of the House of Lords, 
claimed the privilege of being tried by the Peers, and for the first time in 
sixty years since the trial of Lord Lovatt. the House of Lords including 
Lords Brougham, Lyndhurst, Denman, Wynford and others, met to try a 
noble lord. I'hc question was whether the Earl had violated the statute 
which made duelling a capital offence, provided of course there was intent 
to kill. The Attorney-General at that time was Sir John Campbell, 
author of the Lives of the Lord Chancellors, subsequently himself a Lord 
Chief Justice of England, and still later a Lord Chancellor ; and moreover 
he was the son-in-law of Sir James Scarlett- The opening of the Attorney- 
General indicated absolute assurance that he was going to convict, and 
everything undoubtedly showed that the Earl had sent the challenge. Oji 
a hill which overlooked the Cemmon there stood a mill with a platform 
around the upper portion, from which point cf vantage the miller and his 
son had seen the carriages containing the duelling parties approach. They 
saw the parties alight, saw the seconds advance, then sloop over some- 
thing which evidently was a box containing pistols ; take out the pistols, 
examine them and then pace off the distance ; then they saw the principa's 
themselves approach, and take the exact position designated by the 
seconds, wheel and fire ; one fell. The miller, who was himself a constable, 
seized his long staff of office and immediately approached the field and 
made arrests. He took the men up to his house, and asked them separate- 
ly for their cards. One card was handed to him by the avounded man, 
which contained the name of I hipps Tuckett. The Earl had no card, but 
said he was the Earl of Cardigan. 

‘ The Attorney-General, confident that no answer could be made by 
the Earl to the facts of the case, after arguing on the meaning of the 
statute, contented himself by putting in evidence the facts which I have 
briefly detailed, and then attempted to offer in evidence the card which 
Captain Tuckett had handed to the miller. Instantly that most accom- 
plished of English Advocates, Sir William Follett, objected. His objec- 
tion was based on the fact that the card had been handed by Tuckett to 
the constable in the absence of the Earl, and the Earl of course coul.l 
not be bound by anything which took place in his absence, particuarly 
if anything was written on the p.aper. Well, the objection was so un- 
expected that it irritated Campbell, and he attempted to argue that it was 
preposterous for his friend to object to that. He said that the Earl had 
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been iJeiitifie.l as the man on the ground, that he had been arrested with- 
out any attempt to escape, that he had fired in the direction of Tuckett, 
that Tuckett had fallen, was wounded, and then a few minutes later 
handed a card to the constable, and there had been no separation of the 
parties. The cause was presided over b/ Lord Denm?.n. The Chief 
Justice waived the objection a'-ide, saying that this was not the exact 
stage at which the ofTer should be introduced. C.ainpbell went on and 
attempted to show exactly who Cai)tain Tuckeit was and what relations 
he maintained to the Earl, and then suddenly closed his case ; but just 
before closing he made a second ofF^r to the card. Follett believing that 
there was some good reason why the Attorney-General was so anxious to 
have the card iu evidence, said : “Will you kindly let me see the card 
because I will not press the objection The card was handed to him ; 
he looked at it and, in an instant, said : ‘ I have no objection to the offer 
of this in evidence.” It was received with the words on it “Phipps 
Tuckett.” The Attorney-General then said : “The Crown rests.” 
Follett rose and impressively said : “The defence has no evidence to 
offer ; I move for the discharge of the prisoner.’’ “On what grounds ?” 
asked the astonished Campbell. “The indictment charges that the Ear! 
of Cardigan drew a deadly weapon and with intent to kill fired at one 
Harvey Garnett Phipps Tuckett ; on his card which was handed by the 
wounded man are the words Phipps Tuckett ; there is no preof that 
Harvey Garnett Phipps Tuckeit and Phipps Tuckett are the same man.” 


“Now, gentlemen, imagine a siiuation bef. re the Peers of England 
in which the Attorney-General then sixty-three years of age and an 
advocate of great experience had absolutely failed to secure proof that 
the name on the card belonged to the man who was identical with the 
•.ndividual whose name was inserted in the indictmtnt. A debate took 
place and all the great lawyers agreed that it would have been a simple 
thing for the Attorney-General to have identified the two ngjnes belong- 
ing to the same man, but he had failed to do it. It would have been easy 
enough mr a witness to have been c.illed wha knew Harvey Garnett 
Phipps Puckett, and who could have identified him as the person at 
whom the Earl had filed. The identification would then have been 
conplete, but there was an absolute breakdown In the proof because 

of a failure to think out beforehand what exigencies might arise. I give 

LvVde^Ve.’ "T4 M°l" ^" 26 ?- m!"" 

(ff) Theft case -There was a theft case in which a number of house- 
an ** ordinary tyi e were stolen from the house of the complain- 

ant. The evidence against the accused was very damaging b-cause all the 

in aDoeat Tha n i C ® convicled and the case came up 

In , 1 . r showed that the complainant never 

stated in the Court that the articles belonged to him It was fatal mistake 

rove d co^uld* - ‘he Pr Per^y 

obv^s P‘PP«‘y- The result was 

turned this f ^ ownership of the prorerty 

Quest ons m the Nature of Cross-examination in Examination-in-Chief . 

question wh^h^Is witness declared hostile, puts any 

and the answer must ht* mi^A ^ <^5^S3-cxamination, then the question 
piece of evidence. inadmissible, and cannot be used as a 



CHAPTER III. 

Preparation for Cross-Examination. 

A lawyer should never begin to cross-examine a witness without 
thorough preparation and absolute mastery of facts. “Never commence 
cross-examination of a witness without best preparation and without 
posting yourseif with all the necessary details concerning the witness and 
the point on which he would be called upon to depose. 1 1 Cr L 
J. 77. 

It has been said that to a great extent cross-examination is intuitive 
just as music is, just as painting is and while the amateur beginning his 
music or his painting may not be very successful, for it requires training, 
practice and experience, and by and by he develops into a great musician 
or a great artist, but in order to do that he mu>t have an intuitive genius. 
Even the genius, sometimes, will not be developed along the line cf study 
or thought or education. Education i'self requires a vast knowledge of 
experience to make it effective in the hands of cross-examiner There 
must be a very extensive knowledge of the ordinary business and personal 
affairs of human life because it is by this and this alore that we reach 
motives and passions and the methods of the witnesses. J I Cr. L. J. 73. 

A counsel should never cross-examine an expert witness unless he 
has acquired a thorough knowledge of the subject in that particular 
branch, at least as much as the expert himself has got 1 1 Cr. L. J. 8^3. 

A lawyer in Court without a brief is like a captain at sea without 
his chart ; a driver without a tried horse ; a marksman with an unknown 
gun. But one with a well mastered case is strong in every emergency, 
indeed his victory is over half-accomplished. 

Most students in their innocence think that successful practice of 
]ega‘ profession consists in making eloquent speeches, bullying ignorant 
or in' ocent witnesses and occasionally making impudent attacks on their 
opponents and sometimes jocular remarks. In order to be successful as 
lawyers, the first essential is that you should be most devoted students 
of the law. 

Book knowledge of law is like a chest of fine tools in the hands of 
an unskilled artisan, useful, but impracticable without experience. 
Practice in law must be largely learnt from contests in Courts. It is the 
lawyers’ trade ; the more he has of good practice, the better he will know 
how to apply bis learning. 

“Cross-examination has been likened to a two-edged sword, but 
it is infinitely more dangerous than that. It is more like some terrible 
piece of machinery-- a threshing machine for instance — into which an 
unskilful and unguarded advocate is more likely to throw his own case 
than his opponent’s,” See Harris, p. 44. 

The work of preparation is of transcendent importance. No pains 
should be spared. Small things should not be neglected, they often turn 
the scale. The maxim of Napoleon should be borne in mind : “When 
you have resolved to fight a battle collect your whole force. Dispense 
with nothing. A single battalion sometimes decides the day.’’ 
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It would be as unwise for a soldier to engage in battle without 
arms or ammunitions, as for a lawyer to undertake to try a case without 
having first made adequate preparation. 

“To be thorough in the preparation of the law and facts in every 
case, is one rule that the advocate cannot safely violate. He should be 
prepared to discuss every question which may arise during the trial of the 
case, and should have every position which he takes well fortified with 
authorities.’* See Hardwick, p. 21. 

“In a forensic contest, where one of the parties engaged is neces- 
sarily compelled to be humiliated by defeat, it is safe to say that there 
will be few stones left unturned in the search for everything which may 
aid in winning a victory. After the law h^is been carefully briefed, an 
abstract of the testimony should be made. The advocate should examine 
in person each witness he intends to put upon the stand, separately from 
the other witnesses, and take down in writing the substance of what he 
says. He should caution the witne ses as to their demeanour in Court 
while testifying, especially those who are inclined to be diffident, pert, 
forward, or irascible. The best witnesses should be chosen. That is, 
the most intelligent and honest witnesses should be selected where the 
testimony of other witnesses, if introduced, would be merely cumulative* 
Often the testimony of one dishonest or foolish witness, c.dled un- 
necessarily, will destroy the effect of the testimony of all other witnesses 
called on the same side. Too much stress cannot be laid upon this 
suggestion. Avoid by all means possible, the necessity of calling a 
witness of bad character, for greater damage may be done to the side for 
which he is called than can be remedied by many witnesses of good 
character. Sometimes it is absolutely necessary to call a witness who 
does not stand well, but it should never be done if his testimony can be 
supplied by reputable witnesses.” Ibid. 

When you have an important case you should take your witness 
in hand. Examine him. Write down what he says. Have your 
typewriter, make a copy of it. Hand it to him. “Mr. Smith, look at 
(bis testimony. Read it over carefully. If there is anything wrong 
come back and tell me of it and correct it.” Smith takes that testimony 
home, he reads it, he comes back the next day says, “Yes, that 
is all right." You begin cross-examining him upon the theory that you 
are the opposing counsel, and you find that it is not so at all. You 
find that Mr, Smith has not told the truth. You write out another 
copy of his testimony ; you may write out a third and a fourth state- 
ment. and you may rehearse it, and you may get all your witnesses 
together, and then when they go upon the stand you will find that 
they may know something that they did not say, or that they have said 
something that they did not know. In other words, your witness 
goes to pieces right before you. He may be an honest man or he may 
not be an honest man ; he is simply a bad witness,’* 12 M. L. J. 369, 

The following advice is given by Quintillian regarding the investi- 
gation of facts and preparation of a case 

particular that occurs is the manner of studying a cause 
which IS the advocate’s groundwork. There is hardly one of so slender 
a genius, who, when he has taken pains to learn everything in a case, 
out may be sufficient to inform the judge of it. But how few are there 
at give themselves much trouble in this respect ! To say nothing of 
e negligent, who give themselves no concern about the main point of 
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the QuestioD( so there be incidents from persons Aod commonplaces 
which may afford them a bundle for being clamorous ; there are some 
so addicted to vanity, who, either partly as busy, and pretending 
always to have something, must first clear their hands of, order the 
client to come to them to the eve, or the very morning of the trial, and 
sometimes they even boast that they heard him only a moment before 
the Court was sitting ; or, who partly to glory in their fine wit and parts, 
and that they may appear to have a most ready conception, pretend to 
know and be intelligent in the matter before they have scarce heard 
anything ; so that when they have blabbed out a deal of nonsense in 
their eloquent strain, and with the greatest fracas imaginable, by which 
the judge is not a whit the wiser, nor the cause the better, they 
procure themselves another instance of their insipid vanity, to 
be led back to the forum, in all their noble sweat and fatigue by a tribe 
of sycophants.” 

I can as little bear with the delicacy of those who give orders for 
the matter to be laid before their friends ; though indeed he»e the 
mischief is less, if these inform themselves properly of it, and afterwards 
slate it with the same exactness. But who shall learn this exact state 
so well as the advocate himself ? And how shall the solicitor, that go- 
between interpreter, take pains at conning patiently and strictly an 
action, which he is not to speak to himself ? 

“Again, it is a very bad custom to imagine the information is 
sufficient which is had from those brief or memoirs, which either the 
parties themselves compose, who have recourse to an orator, as not 
being qualified themselves to plead in their cause ; or are composed by 
some of those advocates, who acknowledge their inability for pleading, 
yet execute what is most difficult in regard to it But one should think 
that persons ought to show himself the orator who does a very 
difficult part of his duty, being able to judge what ought to be said, and 
what ought to be suppressed, where some things ought to be altered. 
These persons, however, would not hurt the cause so much if they wrote 
down every particular, as transacted. Now they add to things 
as they might have happened, design the plausible pretexts, and some- 
thing even of worse tendency. In this condition they are received by 
most oratars, who adhfere to them inviolably, as a school-boy does to 
the heads of his theme ; but the mischief is, they afterwards find 
themselves grossly mistaken, and the state of the cause they refused 
hearing from their clients, they learn to their confusion from the adver- 
sary’s pleading.” * 

“Careful preparation gives the attorney confidence in himself, which 
is an important element of success at the bar. The Hon’ble Daniel 
S. Dickinson, in an address delivered in 1858 to the graduating class of 
the law department of Hamilton College, said : “There is no royal 
road to position at the bar, no stealthy by way through which it can 
be reached, no slippery and filthy step-stone by which bribery can 
ascend to purchase it, no hot-bed growth which will produce it, no 
forcing process which will prove successful. No superficial gilding will 
conceal shameful ignorance ; no spreadeagle declamation pass current as 
a substitute for knowledge ; no spouting and floundering on the sur- 
face can deceive a discerning public. But drafts at sight upon the 
golden granary of learning will always command a premium and be duly 

* Hardwicke's Art of Winning Cases. 
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honoured. No diligent student, of good natural capacity, ever failed of 
success ; no indolent genius, however gifted and brilliant, ever gained 
eminence at the bar.* 


“It has been truly said that a lawyer must labour when the Court 
indulges in relaxation, and study when his clients slumber. He should 
never bring a case on for trial unless he is thoroughly prepared. The 
witnesses to be summoned on the side of his client should be interviewed 
iu advance of the trial and an abstract made of the principal points of 
their testimony. The utmost care should be given to the arrange- 
ment of the evidence in its logical order, so that when presented it 
will have its full probative effect. The sequence of the events in- 
volved in the res gestae should be noted when preparing the case for 
trial. Every law-suit is a drama in which the respective counsel play 
the leading parts ; the lawyer must, therefore, consider the dramatic 
unities of time and place, of cause and effect and so develop the evidence 
as to create the greatest effect upon the jury.t 


The only way in which a man can ever hope to be a successful 
cross-examiner is to prepare, and not wait until the moment, expecting 
favourable circumstances which will arise occasionally. I look upon the 
preparation for cross-examination as being infinitely more important, if 
^ere is a serious dispute about the facts, than the preparation of a brief. 
You have seen men who have gone into the witness-box. you have seen 
them m the city and elsewhere, who have told a story absolutely and 
apparently straight and frank, and manifestly without any equivocation 
or any feeling of any kind whatever. You have seen the man leave the 
box, a whilly discredited witness. Why? Not cross-examined by the 
man who takes his brief and makes his notes on the margin as the 

h^I whoever he might 

^ preparation to that particular 

'u who knows exactly his line of conduct and the way in which 
he should proceed with his art of cross-examination.! 

Now, I should say that the one great object is to avoid any comnli- 

The way to do the work io that re° pect 
would be for a man to marshal his collaterals, to see what the bearings 

e™?vdt*^^ scentific. mechanical or ordinary 

hh^ ^ occurrences. Let him study and work out the problem ■ let 
him prepare his headings and methods carefully. In these davs nf 


nia 7 say ?wo dar in^ than a day. yes 

important witness, actually where there has been an 

exclusion of evervthine »ieJ- ® cross-examination to the 

upon the testimony of witness!'^ "lo M 283!“® 

,4 Cr. L. J. pp. ,7-, 9. ^ 

120 M. L. J. 28S. 
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“Never go to your opponent, especially your lay opponent, to try 
to entrap him into admission, which you are afterwards to depose to 
in Court, and, after that, be subjected to bitter and severe cross-exami* 
nation and comment by counsel, and, perhaps also by the Judge. 

“Draw your briefs with care, avoiding intemperate language, and 
making your statements and proofs as clear and terse as possible ; 
remembering that briefs are often necessarily read hastily by counsel, 
when a confused and prolix statement may prevent them from readily 
acquiring a correct impression of the case, or make them even lake a 
wrong one, which it may be too late to correct. >■ 

“Give the pleadings at length ; not contending yourself with merely 
indicating their substance and effect A sheet or two spared by this 
means is no compensation for the serious inconvenience and danger 
often attending it. Counsel may be much misled by your so doing. The 
cause often depends on ihe very words in which the pleadings are 
couched, and on which critical issues are generally taken. 

“Never let a brief go into counsel’s hands with blanks in it for 
names, dates or sums of money. It not only has a very solvenly unbusi- 
nesslike appearance, but often greatly embarrassess counsel who may 
not have you at their elbow to supply them with the necessary infor- 
mation. No brief should be regarded by you as complete till you have 
carefully gone over it and filled up every blank, or, if that be, for any 
sufficient reason, impracticable before delivering the brief, take care to 
say as much on the margin. 

“When there are two or more briefs, and especially if they be of 
length, or intricate in detail, or refer to many documents, use your 
utmost efforts to have the pages of all the briefs numbered alike, so that 
any one counsel, having found what is required, during the progress of 
the cause, may in an instant place his companions in the same situa- 
tion. Your law stationer is surely bound to obey your orders in this 
respect. I have heard a neglect of this matter often loudly com- 
plained of, and with justice, as both inconvenient and irritating, in 
sudden exigencies. 

“In cases of a little more difficulty or importance than usual, you 
may greatly facilitate the labours of counsel, and enable them readily to 
do their duty, by prefixing to the brief a great analysis of the case, of 
both pleadings and facts, referring to the different pages in the brief 
where they will be found, and, above all, giving an alphabetical index of 
the names of the witnesses, and the pages where their proofs are placed. 

“If you have obtained what you may deem an able opinion upon 
the case, or even upon the evidence necessary to support it, copy that 
opinion in your brief for the guidance of counsel at the trial, whom 
it may quickly put in possession of the true bearings of the cause, and 
apprise them of its difficulties, timely enabling them better to deal with 
them. The most eminent leading counsel by no means regard such 
assistance as superfluous, but, on the contrary, welcome it. More than 
once I have seen them, where a cause was called on before they had 
time to read their briefs, as it were, devour the ‘opiniun’ written by 
some able and experienced junior, and rise soon afterwards wonder- 
fully possessed of the case especially when engaged for the defendant. 

“whenever your case involves localities, let me entreat you to take 
the trouble of giving a faithful sketch of the locus in quo in one of the 
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pages of your brief, or on a separate paper. A single glance at a spirited 
and faithful sketch of the scene of action will be worth half a dozen 
consultations. It will fix the matter firmly in your counsel’s mind, 
and prevent him from either being confused himself, or suffering the 
witness, Judge or Jury, to be confused. Take care also to have 
several copies in readiness (being able to prove their accuracy) to lay 
before the Jury, while counsel is addressing them, a matter that is of 
no slight importance to your client’s interest. A good model of the 
premises, or machinery, is of incalculable service, in giving counsel, 
and enabling them to give others, a clear view of the case which it 
illustrates During last Easter term the Court of C-immon Pleas was 
occupied for an entire day with a troublesome motion fora new trial, in a 
patent case. There was no model to illustrate the statements and 
arrguments of counsel, or the evidence of the witnesses. The Judges 
found it almost impossible to deal satisfactorily with the case, and at 
the close of the day, one of them (Mr. Justice Maule^, as the Court rose, 
observed, Tn the absence of a model the evidence might really all 
have been read the wrong way.’ 

"Take a special care, however, that your plan or model be fair, 
perfectly faithful, made by a disinterested person, with no instruciions 
whatever but to prepare an impartial and accurate lepresentation of the 
reality, one which will be acquiesced in by the opposite side, and by the 
witnesses. This will obtain for you credit with bjth the Judge and the 
Jury for the fair and candid spirit in which you have brought forward 
your case, and that credit may serve to turn the scale in your favour, 
in a question of doubt and difficulty. An opposite course of conduct is 
almost sure to prejudice you in professional and public estimation, and 
of throwing discredit on your client, and his case, seriously endangering 
one otherwise characterized by bona fides'' Warren on the Duties of 
Attorneys. 


Mr. Benjamin, Q.C., was without doubt a distinguished and very 

forceful advocate, and altogether his career was an extraordinary one. I 
was introduced to him shortly after he became a member of the English 
Bar, with reference to a suit In the Court of Chancery instituded by 
the American Government Mr. Benjamin as a friend of those interested 
was given a junior brief. The case came on for hearing before Lord Justice 
James, when Vice-Chancellor, and it appeared to be generally thought 
that, as usul at the time, a decree would be made directing enquiries in 
chambers. The matter was being so dealt with when Mr. Benjamin, 
^en unknown to any one in Court, rose from the back seat in the Court. 

He had not a commanding presence, and at that time had rather an un- 

‘^stentorian voice, not in accord with the quiet 

savine a- Chancery, s.artled the Court by 

somcwhat off-hand and snpercilioii 

leaderMr Lv some extent acquiesced in by my learned 

r * ^ ^ Sir, you will only 

/^«f«ating the same words three times and on Lch occasion 

Thfi^i^ Vr***^® li^ pledge myself you will dismiss this suit with c?sts ** 

si'- VH Fr -“T”— - — "s* 

8un. in tbe end the Vice-Chancellor did dismiss the suit withj 
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costs, and his decision was con6rmed on appeal.’’ See Jottings of an Old 
Solicitor. 

Although Mr. Serjeant Byles (afterwards Mr. Justice Byles) was a 
very successful advocate, be cannot properly be said to have been a great 
or powerful one. Undoubtedly, however, he was most successful. His 
success was doubtless to a considerable extent due to the close attention 
he gave to every case. He studied what fell from the Judge, and 
watched with a hawk’s eye the countenances of the Jurymen in order to 
gather their impressions. And he closely watched the demeanour of every 
witness and the conduct of the case by his opponents, drawing conclu- 
sion from anv hesitation as to the course they should persue 1 recollect 
it was said of him that it was a case of fighting with the needle rather 
than the sword ; but however that may have been, he was eminently 
successful. He was. in his day, engaged in particularly every case in the 
Court of Common Pleas, and was generally counsel for the plaintiff, 
which is, of course, a great advantage. The right of reply was perhaps 
in thoss days more important than it is now. Sir George Honyman 
was in the habit of saying he was prepared to advise that ‘*an action for 
negligence would be maintainable against an attorney who commenced an 
action in the Court of Common Pleas and did not retain Serjeant 
Byles.” See Jottings of an Old Solicitor 

‘‘The first and foremost duty of cross-examiner lies in ascertaining 
all the necessary facts from the party on whose behalf he is retained, 
remembering that even the most powerful imagination cannot supply all 
the subsidiary and collateral facts in their full detail. In order to do 
this he is expected not to be satisfied with what the parties according 
to their own untrained and inexperienced view lay. before him. By a 
careful survey and a thorough investigation be will find a number of 
material things supplying him with realistic proofs, which cannot be 
afforded by oral testimony. The importance of realistic or as lawyers 
call them circumstantial, proofs is not generally comprehended by people 
of ordinary intelligence. The persons concerned from whom the cross- 
examiner has to take instructions, are not usually capable of knowing 
the pros and cows of their case, or measuring the weight and importance 
of the material facts available, and their adequate bearing upon the 
points in dispute. It should be your duty therefore to reach those facts 
by the force of your own intellect, and to extract them from the parties, 
and the surroundings of the case.” See Rahmatullah, p. 85* 

“ Miracles are not common now-a-days,” remarks Mr* Harris. 
” Kvents follow one another in a natural course ; and as one is often the 
cause and another the effect, the most important result may depend upon 
the merest trifle. Take the familiar 'running down case.’ Two vehicles 
come into collision, and the respective drivers no less so in their evidence* 
Each throws the blame on the other, and if both were believed, there 
could have been no accident at all, because each would have been upon 
bis proper side of the road close to the kerb, with the whole width of 
road between them. They cannot therefore both be accurate. Other 
witnesses give other impossible stories. The very position of 
the vehicles after the accident may be a disputed point, and therefore 
of no assistance to the jury. But there may be a very trifling scratch or 
indentation on a wheel or a shaft which may be all important ; and what 
it was produced by may be more important still. Its direction and shape 
may also be material* This will show how necessary it is to get out 
every fact, however trifling, that may be of importance to your case.’*i 
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“After mastering the facts, the next essential is an accurate men tal 
picture of those facts. You must digest and arrange them in your own 
mind. Mark their bearing and effect. Draw your own legitimate inferen- 
ces from them, and then see how you can manipulate them best for 
purposes favourable to your cause, bearing in mind that * the strength 
of advocacy lies in the adaptation of your materials to the end designed. ’ 
Like a good general the cross-examiner ought to have a thorough 
knowledge of the nature and strength of the facts at his command 
before entering the battlefield. After having done this, he will have only 
to determine the manner and method of bringing his different forces 
into action. 


“There have been very few cross-examiners of repute who did 
not thoroughly master the details of their case and the subject-matter 
of the issues, and all the favourable and unfavourable circumstances, 
before the commencement of the trial.” See Rahmatullah, p. 86. 

The secret of success of Benjamin F. Butler was bis studious 
preparation for cross-examination. To use his own language, “a lawyer 
who sits in his office and prepares his cases only by the statements of 
those who are brought to him, will be likely to be beaten. A lawyer In 
full practice who carefully prepares his cases must study almost every 
variety of business, and many of the sciences.” 

Roscoe Cankling used to study for his cross-examination in im- 
portant cases with the most painstaking minuteness. In the trial of the 
Rev. Henry Burge for murder, Cankling saw that the case w..s likely 
to turn upon the cross-examinatioo of Dr. Swinburne, who had performed 
the autopsy. The charge of the prosecution was that Mrs, Burge had 
been strangled by her husband, who had then cut her throat In order 
to disprove this on cross-examination, Mr. Cankling procured a body for 
dissection, and had dissected, in his presence the parts of the body that 
he wished to study. As the result of Dr. Swinburne’s cross-examination 
at the trial the presiding Judge felt compelled lo declare the evidence so 
entirely untrustworthy that he would decline to submit it to the juiy and 
directed that the prisoner be set at liberty.* 

The duties of a cross-examiner after the commencement of the trial 
are of a complex and ra her difficult nature, and I should say noi always 

coinmensorate with the result, but nevertheless of the utmost importance 
for the success of the cause. 


It requires the greatest ingenuity, a habit of logical thought, clear- 
ness of perception m general, power to read man’s mind, intimately to 

ihlvA appreciate their motives, and 

? ‘0 discover , the weak points of the witness under examination 

and the improbabilities and impossibilities of the statements made by 

Stances ^^cts and the attending circum- 

othpr 911 f®!" purposes of cross-examinaiion as stated above the 

®“"^*® falsehoorand in 

exan,i„a.io®n‘a;eTuMieTby a ctLfulTudTof 

-Pressions of his 


•Wellman'a Art of Cross-Examination, p. 162. 
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2. The nature and fabric of his testimony.” See Rehmatullah, p. 88. 

“ Wrong advice or negligence in bringing a suit is a gross failure 
of duty and makes the lawyer liable in damages. Hardwicke says : 
“ Suits by clients against their attorneys are much more frequent now 
than formerly, and Courts have in many cases held attorneys liable for 
negligence. It is but just that it should be so. Families are often ruined 
by the errors of incompetent or negligent lawyers. There is an instance 
in record, where by the omission of one word, an eminent English lawyer, 
Mr. Butler, in drawing a will caused a devisee to lose an estate valued at 
£15,000 per annum. If an accomplished lawyer like Mr. Butler should 
inadvertently make such a serious blunder, how careful should lawyers 
of ordinary ability be in the transaction of all legal business ? The 
general rule is, that a lawyer is responsible to his client only for the want 
of ordinary care and skill that constitutes gross negligence.” Hardwicke 
— Art of Winning Cases, p. 2, 

*' It is a great wonder that suits are not oftener brought by clients 
against their attorneys for neglect of business than are brought. Then, 
too, occasionally, a judge will feel called upon to administer a rebuke 
from the bench to counsel for his negligence in the conduct of a suit, 
and this public censure is always calculated to greatly injure an advocate.” 
(Hardwicke. p. II). An advocate is bound to use reasonable care and 
skill in the discharge of bis duties Failure to use reasonable care and 
skill makes him liable for loss sustained by client, like the members of 
any other profession. It is bis business and duty to know the law. He 
cannot plead ignorance. He is always liable to bis client for negligence 
and even an agreement that he will not be liable does not protect him. 
It would be void (see S. 5 of -Act XXI of 1926). When a professional 
gentleman accepts instructions to file an appeal and the client loses his 
right of appeal on account of the negligence of the lawyer, he would be 
liable in a Court of law. (See 37 All. 267.) 

"When he has spent time enough in giving his client a patient 
hearing, he must assume another character, and act the adversary s part, 
stating to him all imaginable objections, and whatever the nature of the 
disputation may bear. He must a'k him some shrewd questions, and 
press him closely for direct answer ; for whilst enquiries are made into 
each particular, we at length bit upon the truth, when least expected. In 
short an unbelieving advocate is best at learning the merits of a cause ; 
for the client generally makes mighty promises, averring that he is able 
to produce a cloud of witnesses, that be has authentic and well attested 
vouch.:rs, and that the adversary himself cannot help the giving up of 

such and such points Having thoroughly examined the cause by 

taking an exact view of everything favourable or contrary in it, he must 
lastly Act a third part by assuming the character of a judge, and by 
imagining the cause to be pleaded before himself. Then what should 
move and determine him, if he was to pass sentence upon the same 
matter, he must think the most cogent and powerful to determine any 
other ; and so be will seldom be deceived in the event, or it will be the 
fault of the judge.” (Hardwicke, pp. 9, 10, 11.) 

Cbitty in his General Practice says : “Either the principal or a 
very experienced clerk, who will afterwards attend at the consultation 
and to the conduct of the cause at the trial, and who will be above the 
suspicion of tampering with the witnesses, should personally, and in 
the absence of his client, see and examine each witness apart from the 
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other. SO that one may not influence the other as to the exact testimony 

he will give, and he should particularly inquire whether he has any 
interest in the event of the action, or whether there are any circumstances 
which might affect his competency in the opinion of the judge or his credit 

in the estimation of the jury. , 

Sarkar. in Modern Advocacy, p. 47 says: -The advocates 

task is not complete when he has obtained all information ot 
the facts. He should then turn his attention to the means by 
which they are to be proved before the Court. Facts are established by oral 
evidence, documentary evidence and circumstantial evidence. As regards 
oral evidence, the quality should be aimed at and not the quantity. Evidence 
is weighed and not numbered. It is wrong to suppose that a point may 
be established if only a large number of witnesses can be called to prove 
it. On the other hand the greater the number, the more the risk that 
they would contradict each other by discrepant and inconsistent state- 
ments. A fact may be established by a small number of witnesses, if 
their testimony is consistent and reliable. In deciding upon the witnesses 
he should call, the practitioner should have special attention to their 
antecedents, character, social position and integrity. As they are to be 
subjected to the Are of cross-examination, they must not be weak in 
intellect or nervous. Very great discretion js necessary in selecting the 
witnesses. Here also the advocate should not rely entirely on bis client’s 
assertion as to the nature and particulars of the evidence expected from 
them. If he calls any and every witness to please his client, he is 
sure to find soon to his utter surprise that the witness would say many 
things entirely different from what he has assured he would say* It is 
therefore essential that the practitioner before he decides to put a wit- 
ness to the box, should have some idea of the evidence he would give.” 
* If the lawyer in preparing bis brief should note opposite a statement of 
what each witness will swear of, the peculiarities, characteristics etc. of the 
witnesses, he will find it advantageous in the conduct of his case. Entries 
of this kind should be brief and to the point ; for instance ! **This 
witness is too zealous, he should be held with a tight rein.’’ “This is a 
stupid witness and should be dealt with patiently.” “This is a lying wit- 
ness and he should be examined with severity.*' “This is a timid witness 
and should be treated with the greatest kindness,’’ etc. (Hardwicke, pp, 

16, 17). 

. . there is serious doubt about the genuineness of a document, 

It is imperative that an investigation should be made as to its authenti* 
city. If a practitioner allows a document to be put in without taking 
care to ascertain that it is really what his client asserted it to be, he 
should not be surprised if it is found afterwards to contain matters 
Which disprove or injure his case or which is entirely irrelevant. It is 
Muer to make a memorandum containing the following parliculars : (i) 

summary of contents; (iVi) dates; 

Uv) how and by whom to be proved. 

is of great importance that the advocate should, at the very 
outset, make proper notes of the facts of the case. It is a very serious 

countrv‘".W business is carried on by pleaders in This 

that tSl possible. You may rest assured 

nrnnnrfi/F advocate would forget a very large 

the facts^are A ^ proper note of them. When 

suDD^e th\r« ^ 1 ^** it is a common frailty to 

ppose that one would remember them afterwards. They are generally 



34 


CROSS-EXAMINATION 


forgotten within a very short time. The result is that papers have to 
be studied over and over again, while a proper note made in time would 
have saved a great deal of time and labour. It is not merely with regard 
to the facts that it is desirable that notes should be made. That is desir- 
able even with regard to one’s own researches and one s own thoughts. 
(Aiyar’s Professional Ethics, pp. 380-381). 

Kufus Choate was one of the greatest of modern American advocates 
and orators. His method of preparing cases was as admirable as 
thorough. He was an indefatiguable worker and devoted considerable 
time in the preparation of the law and facts of his case. It has been 
said of him, “that in determining the theory of the case he was never 
satisfied until he had met every supposition that could be brought against 
it.” One of his biographers says : ‘Tf for the plaintiff, a strict exami- 
nation of all the pleadings, if the case had been commenced by others, was 
immediately made, and, so far as practicable personal examination of (be 
principal witnesses, accurate study of the exact questions raised by the 
pleadings, and a thorough and exhaustive preparation of all the law on 
these questions. This preparation completed, the papers were laid aside 
until the day of trial approached. At that time a thorough re-examination 
of the facts, law and pleadings, had to be made. He was never content 
until everything which might, by possibility, bear upon the case had been 
carefully investigated and this investigation had been brought down to 
the last moment before trial. If for the defence, the pleadings were first 
examined and reconstructed if in his judgment necessary, and as careful 
an examination of the law made as in the other case.’* See Sarkar’s Modern 
Advocacy, pp. 50 — 51. 

In criminal trials intricate questions of law are not generally in- 
volved. There is always a question of fact. 

“After all the material and available facts are obtained, the next 
thing to do is to ponder how best they can be made use of. The strong 
points must be eliminated from the weak ones and the objections that 
may be urged against the defence theory must be anticipated and met. 
At the actual trial it may not be necessary to rely on all the points be 
has thought out. Those that will help him most will be apparent to him 
after the prosecution case is opened and closed. The prosecution witnesses 
may have made statements in favour of the defence case ; the pro- 
secutor himself may have given away during cross-examination on material 
points. A point which appeared to the advocate strong may have lost 
its force, or an apparently insignificant point may have sprung into 
prominence on account of its connecting link with another point. It may 
also be necessary to formulate new points in the light of the prosecution 
evidence. The advocate must keep a vigilant eye over the proceedings 
and occasions will arise when he may have to throw himself on the 
resources of the moment in determining a particular line of action. 
When he has a number of points, it is better to urge the strong ones 
first and to abandon the rest, if he feels that they have produced the 
desired effect. If he is fairly certain that the wind blows in his favour, 
he may dismiss the other points by simply enumerating them casually, and 
the consciousness that there were other points in favour of the accused 
which could have been urged will deepen the conviction of the tribunal 
or the jury. 

No point is too small or technical in a criminal case. An appar- 
ently trivial or technical point may sometimes produce an unexpected 
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result. The advocate is defending a prisoner and he will be failing m his 
duty if he overlooks a single point, however small, which 

form a connecting link to a chain of facts m establishing the innocence 
ofthepersin. This must not be mistaken for niggling at insignificant 
points or propounding inconsistent theories which instead of clarifying 
the ideas make confusion worse confounded. There are lawyers who 

being unable to put their cases properly either on account of msuffacient 
preparation or incompetence, adopt the device of producing a state of 
bewilderment by all sorts of arguments and points with the object of 
creating some doubt. This tactics may succeed in some cases but it is 
bound to prove disastrous in the long run. See Sarkar s Modern Advo- 
cacy, pp. 253-254. 

A lawyer can examine the witness in chambers, in 
out what he has got to say and conduct the case properly. 14 I. C. 763 — 

13 Cr. L. J. 299. 

If a lawyer has not fully acquainted himself with all the facts 
relating to the case and has noted them down in some particular order 
he is bound to leave flaws in examination-in-chief or cross-examination. 
The following illustrations will be found useful : — 

Illustrations. 


(») A lawyer who was sometimes forgetful, having been engaged 
to plead the cause of an offender, began by saying : ‘l know the pri- 
soner at the bar, and he bears the character of being a most consummate 
and impudent scoundrel-’ 4Iere somebody whispered to him that the pri- 
soner was his client, when he immediately continued : ‘But what great 
and good man ever lived who was not slandered by many of his contem- 
poraries.’ rhis saved the situation ? 30 M. L. J. 18 (Eng.). 

(»«) There was a theft case in which a number of household articles 
of ordinary type were stolen from the house of the complainant. The 
evidence against the accused was very damaging against him because 
all the articles were recovered and were found to be in the exclusive 
possession of the accused. The accused was convicted and the case came 
up in appeal. The perusal of the record showed that the complainant 
never stated in the Court that the articles belonged to him. It was a 
fatal mistake committed by the Public Prosecutor conducting the case. 
As the property recovered could not be proved to be stolen property, the 
result was obvious. Omission of one question as to the ownership of the 
property turned the scale iu favour of the accused who was ultimately 
acquitted. 

(3) In order that a lawyer should thoroughly prepare a case, he 
ought to have a good memory and great reflection. The intellectual 
faculties should be capitally enriched by indefatigable industry and in 
season study; with the most extensive ideas of sensation and reflection, 
with memory, invention and genius, so as to be capable of arranging a 
variety of ideas in strict logical order. He must pursue with an ambitious 
zeal the various branches of collateral sciences, i,e., medical, finger print, 
hand-writing, etc., and should study all, with experience. 

(4) Mr. Butler once asked his junior to prepare brief of a lady’s 

rase and give him Ull the next morning when he was to leave for 

Washington. The junior sat up half of the night and prepared the 
brief. 
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Next morning the General asked him to show him the brief. The 
junior replied “ I have the brief prepared. I have the points all in my 
head, and can state them to you in three minutes”. “Let me have the 
brief” again said the General sharply. 

“But” said the junior “I left the brief at home on my table. 
However, as I have said, I have all the points of the case in my head.” 
"young man” said the General, “the next time you have a brief to prepare 
for me, bring me the brief, and leave your head at home on the table”. 
See P. L. R. 1908, Journal Portion, p. 40. 

(5) “Families are ruined by the errors of incompetent or negligent 
lawyers. There is an instance on record, where the omission of one 
word, by this eminent English lawyer, Mr. Butler, in drawing a will 
caused a devisee to lose an estate valued at £15,000 per annum ” 
Hardwicke’s Art of Winning Cases, p. 2. 

(6) Mr. Butler spent a week in the repair shop of rail road, part 
of the time with coat off and hammer in hand, ascertaining the capabilities 
of iron to resist-^a point on which his case turned. To use his own 
words “A lawyer who sits in his office and prepares his cases only by 
the statements of those who are brought to him will be very likely to 
be beaten. A lawyer in full practice who carefully prepares his cases 
must study almost every variety of business and many of the sciences , 
Willman, pp, 202—204. 



CHAPTER IV 

How to Become a Successful Cross>examiner. 


In order to be successful in cross-examination a counsel must have a 
thorough knowledge of the affairs of the human life and peculiarities of 
particular classes and communities. He should always think himself to 
be a student of law and never entertain an idea of being self-sufficient, 
because it has long been observed that the most un-informed in every 
science and art are in general the most confident and self-sufficient. 
This is also the case of pretender to legal knowledge, no case is too 
intricate or difficult for them. They can handle all sorts of complicated 
cases though the result is disastrous. Men of unlettered ignorance 
usually pride themselves with imagined practical experience, or on what 
is aptly termed false fact and blindly pursue the same erroneous 
system. 


On receiving his diploma a lawyer is most anxious for fame and 
thinks the world ought to be extensively aware of his qualifications of 
practice He, however, speedily discovers that the world esteems him 
as student and that he is not a more important individual than he was 

month he received his qualification. He speedily discovers 
that clients will not consult him. Some suppose him inexperienced 
and too young, others have their own legal advisors, and always prefer 

He thinks that his youth is great or invinci- 
ble obstacle to his success and he sighs for the time in which the 

?n the ^nH the labour and expenses he has incurred 

Little does he know that every other mem- 
ber of the profession had the same difficulties to contend with and onlv 
surmounted them by time, attention, skill and exceptional moraml 

" successful lawyer has deprived hSf of 
s^fidv rn fec^'eation or amusement and is always engaged in bis 

and the advocate must trv’to ^ covers a vast field 

branch of law. Without <Ws knowledge he w1"rnit'’brahr 

upon the particular points which miv he el ' “ strike 

with an individual case It * necessary to deal effectively 

sometimes heard to «v thL el to suppose, as some people are 

number of Digests and Reports or'te'xt boohs*“‘'^ as the 

the necessary knowledge ran be gathered^t °the'mom^%’’T^ numerous, 

PrKferences^^;n„^orb"^ co„suhed,'’and‘’rppro: 

t^em by previous study. pJre^,Tn‘iesr'^: arcaTeVara ttronr/rast 
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of the leading principles of the law on the particular point, reference in 
text-books or digests are likely to mislead him and he may stumble upon 
cases which really go against his contention. 

The advocate has to deal mainly with human nature and the acts of 
men- A man with a deep knowledge of human nature is bound to turn 
out a successful advocate whatever his calling in life may be. Common 
sense is another vir.ue which is a passport to success in every profes- 
sion. The greater the common sense, the greater the chance of success 
at the Bar. There may be an element of chance or what is commonly 
known as luck and opportunities may occur in a man’s life which when 
taken at the tide will make him famous. But I should think that a 
man who has not equipped himself with the ingredients that are neces- 
sary to bring success in a profession, will not always be able to take full 
advantage of the opportunities when (hey come to him. Lord Sinha was 
asked often and often what it was that rnade for success at the Bar and 
he could only answer, — ‘T don’t know.” He says: “I always come 
back to my 6rst answer that it is difficult to know what it is that en- 
sures success at the Bar. There is a good deal of chance in it — a good 
deal of what we call luck, but I should be sorry to think that success 
is purely accidental, and that the Bar is, like marriage, a big lottery. 


The subject-matter of litigation being of infinite variety, an 
advocate should try to have knowledge of every branch of learning. A 
very good knowledge of law only will not enable one to win laurels at the 
Bar. Nothing is more helpful in the profession than general culture. 
Interesting knowledge on a variety of subjects can be gathered by regular 
reading of newspapers and periodicals of different kinds. The latest 
scientific discoveries and achievements can be learnt by such reading. 
Scientific and technical knowledge is of great use. Many cases j»nnot 

be properly dealt with and witnesses cannot be cross-examined without a 
knowledge of medical jurisprudence, physiology, criminology, political, 
economy, principles of engineering, book-keeping, electoral laws, rules 
of meeting, mercantile usages, finger impressions, handwriting, and a h^t 
of other things. In short a successfel advocate should be a man ot wide 
culture and study. Mr. K. D. Stallaod in an article in the Minnesota Law 
Review Vol. 14, P 44, writes : ‘The work is intensely ioteresting ; no. two 
days are ever the same; the active lawyer is co^Untly having new 

experiences. He is daily acquiring new knowledge about a great variety 

of things. During the average week he probably learns why stucco 
cracks • how bricks are made ; what the ingredients of a certain chemical 
compound are; what the cause of John Does insanity was; what 
may be the ultimate results of a certain disease ; what started John 
somebody on a career of crime ; what the history of a certain welUknown 
business enterprise has been ; the real inside story of how Joe Jadkson 
actually made his money ; what a really noble character so and so is ; 
and what a detestable crook the sweet-smiling someone else is ; what is 
actually the book value of the common stock in the Whoozis Company ; 
and on top of this he probably hears the confidential outpourings of a story 
of actual fact that would make many a book cf fiction look decidedly 

ansemic. 

In order that he may plead successfully, the advocate mast bave^a 
thorough grasp of the facts of his case and this can be acquired 
a diligent study of the cause he undertakes. These facts are to be gather^ 
from the statement of the client’s case, the evidence at the trial and the 
surrounding circumstances. They are the foundations of his argument* 
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He draws his inferences or conclusions from them and builds his own 
Iheory on them. If the contest is fought solely upon questions of fact, 
he cannot expect to put bis client's case in the best light unless he is a 
master of them. If it is a question of law, be must get at the principles 
of law which support his point of view. 

It is not enough to cram the brain with the evidence and the facts 
of the case. The advocate must crystallize them by thought and chalk 
OQt a plan for presenting them in the best possible manner. A mass of 
undigested materials will confuse him and be is sure to falter at every 
step and bungle if they are not assorted and arrayed beforehand. 
Lucidity of expression follows lucidity of thought Unless the mass of 
materials are properly investigated and arranged, the address is bound to 
be incoherent and unimpressive. He must eliminate the strong points 
from the weak, sift the truth from the untruth and unfold his arguments 
clearly and logically. Facts or circumstances that shed real light on the 
matter in controversy can only be found out by close investigation and 
when the irresistible points are discovered, they should be utilised to 
their fullest extent by skilfur arrangement. The manner of presentation 
of the facts is no less important than the knowledge of facts. The faculty 
of presenting a case in the best form is one of the secrets of success in 
advocacy and it can only be acquired by perseverance and experience. 

Great courage, independence and presence of mind are essentially 
necessary to make a successful advocate. A timid person will never 
shine at the Bar or win the confidence of the clieut and the Judge, 
Witnesses have broken down, unexpected difficulties have cropped up, 
tmngs look black from every quarter— and yet the advocate has to keep 

his h^d cool and rehabilitate himself and regain the lost ground by cop- 
ing with such extraordinary siiuations. The tide has to be turned back bv 
devising a remedy from the resources of the moment. Mr. W. R, 
Kiddle in an address before the American Bar Association spoke of 

I ■ courage is not the courage of a prize-fighter, nor of 
nr«P courage that will tackle every problem or question 

out^th ^ wherefores, the ins and 

h feature as well as those that are disagreeable, and then 

Emerson" saT 

and H ‘heir bearings, 

menMs thrirp » ^ aPP*y>ng the law to the satisfaction of his judg' 
ment, IS thrice armed with a weapon that his adversary will fear.’* 

traitors, and make us lose 
Ihe good we oft might win by fearing to attempt." 

iS’s fSrSr r ' vr 

eloquence But toKaf xpressed by the term blarneying, or by 

falb Fm true succe” through such method", hundred" 

knowledge of the falts and'^th.^T he attained by satisfactory 

the best speake^rof^is^pa^y, 

uassaia . ihe art of advocacy is not 
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confined to any particular topic, still less to any particular sphere. 
Eloquence may be found round a dinner table, or in a library just as, if 
more amply exerted it may dominate a vast assembly in the Albert Hall, 
The connection between eloquence and advocacy is apparent. Eloquence 
is the gift of speech which more than any other equips the advocate to 
achieve his primary purpose, namely to persuade. What then is elo- 
quence ? Here we approach a question which has been discussed by the 
most subtle brains in ancient and modern civilisation. In a general defi- 
nition I should describe it as the faculty of presenting a point of view, 
whether argumentative or emotional, in such language and in such gifts 
of articulate expression as to produce a great persuasive effect upon 
the minds of the audience, whatever that audience may be. Evidently, 
then a great advocate will almost always be eloquent in the sense in which 
I have attempted to define eloquence. But there have nevertheless been 
very considerable advocates, especially in the field of law, who have 
not been eloquent in the ordinary sense. Such a man was the late 
Lord Justice Holler, at one time a most formidable advccale at the bar, 
and equal rival of the late Lord Russel of Killowan. He substituted for 
the gift of speech a stocky and imperturbable personality ; a quality of 
homely humour ; and an immense familiarity with the facts of the parti- 
cular case which engaged his faculties at the moment. 

In a recent article in the Strand Magazine he summarises the 
equipments of an advocate thus : — 

“(l) He who would persuade others should (if it is by any means 
possible) believe in the cause he pleads. 

( ') In legal matters this counsel of perfection is not always attain- 
able, therefore he must do bis best without it. 

(3’ Before he begins to speak, be must completely understand his 
thesis and the order and logic of bis presentation. 

(4) He must present it with every gift of rhetorical art with which his 
education and cultivation have equipped him. Sympathy, humanity, irony, 
invective emotion ; all will contribute congruously to the evolution of the 
technique of the perfect orator. Such a one can easily be conceived of one 
who has inherited great natural gifts ; such a one will not do justice to 
those gifts unless he reinforces them by intense study of the facts of every 
problem which he examines and unless he has lent them quality by a close 
and zealous study of the masters of the classical and English advocacy as 
expressed both in written and in spoken eloquence. 

“And one other of practical advice may be added, I have laid stress 
upon the importance of careful preparation. To beginners this advice is 
of the first importance. But of course it must be realised that men are 
often called upon to make important speeches in circumstances which 
render elaborate preparation impossible. The art of spontaneous debate 
throws a speaker upon the resources of the moment. How far he succeeds 
will depend upon the readiness of his tongue and wit ; but even more upon 
the value and substance of that which is stored in bis mind. Whilst there- 
fore, I advise young men to think out beforehand all their important 
speeches, I counsel them equally never to neglect upon occasions less 
critical, the practice of extempore speech. The art must be acquired, and 
can be acquired of thinking aloud with as little embarrassment and little 
confusion as one thinks to himself. ” See Sarkar’s Modern Advocacy and 
Cross-examination. 
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now TO liKCOMn a SUCCEbSl-L’L C’HUSS-KXAMlNliU 

All lawyci’s have to labour liard aiul lia\’o to uiulciijo great ordeal in 
tlic Even Lord Siiilia liad his <Iay.> oi tieprossion and anxious 

wiitin° 111 jrivcoat nc\v.si)a|)er arlieli- ciilitU'd ".My First Bricl lie says oi 
hiinself : "Wlicii I began I had not got any University degree ; 1 had 

not passed the liiial exjunination lor the Ihir, easy as it was, I had never 
been inside t!io eluunbers of any praeti^iiig barrister or solicitor for practi- 
cal training and therefore knew nothing of the practical application of law, 

I liad never been a member of nor taken part in any debate in any debating 
society either in India or in England, it is dilhcuit therefore to conceive 
of a man starting his career at the Bar with mure inadequate equipment 
than I did. And now when 1 come to look back these many many years 
and consider tlie ruslmess of u man .so ill prepared, starting life at a i)lacc 
where he did not know a single jmlgc or barrister or solieitcr, where he and 
his family were totally unknown, at any rate unknown to persons wlio 
matter so far as tlic business of barrister was coneerned — 1 can only 
wonder at his audacity Things did not look cheerful wiien 1 stepp- 

ed into the B.u* Library in November 15>.SG. The Calcutta Bar was then 
the most crowded Bar in lndi:i and there were giants. But there was 
besides a large number of unemployed juniors mostly Indian, who had been 
trudging to and fro between tln ir homes and the Bar Library but had not 
succeeded in making any inijiression. These laUcr were tlic men with 
whom 1 came most In eontaet and they all impressed on me that here 
there was little chance foi* n frieiKlless sliaiiger like me. The j)rospcct as 
I said was desperately cheerless ; bill liuiv was notliing else to do, for 1 ilid 
not know anvthini; else \vhich I could do. .And thus began the cheerless 
and almost hojuless, waiting at Ihe i^ar Lii^rary in tlie coniiiuny of more 
than a hundrcil equally In/ju jcss mciuber.s of the learned brotherhood.” 
In the same article lie dtscrihes tlie ii.Ti<jr ami nervousness lie felt and 
how he made a mull' of his lirst ea^e which was howcN'cr an <\r-p(irtc one. 
A young articled clerk in an allorney'.s oHiee named Jadav Cliandra 
Chakravarly who had been in the same el.'.ss with him in the l^rosidcney 
College and who afterwards became one of tlic cleverest attorneys but 
died young, e.amc to bini and olfeivd a brief. Lord Sinha says : “He came 
to me one thiy al'lernoon willi an iindefendt.d brief marked with the usual 
fee of two gold moinirs (of rupees) and what was usual — 34 rupees 
in casii. In tliosc days it was ;dnio>t unknown for an attorney to send 
such a brief ivith cash to a junior, wJio generally would have to wait 
till tlie next Pooja vacation to gel his lees, if he got tlicin at all. So 
the brief to me was doubly welcom.-, weleomc not merely bceau.se it 
would give me tiie ciiimv of openi-ig iny lips in Court but also 
bccau.se ot the cash whicli aec-Mipanied ami which was sorely w'anted. 
Do you tlilnk I was elated i> ) yon 1 hink I wnis burning witli desire 
to make an clo<|iient sjiecch ? N.ithing of tlic kind. It ivas stark 
naked fear that took liold of me — that I would not be able to get 
the decree which the attorney wantci! — fear that unfamiliar as 1 was 
wth practice and ])roeediire and the art of speaking in Court, I was 
about to damo my whole future for ihe sake of 34 rupees badly though 
I wanted them. Anyhow I went fiome that evening happy with my 
rir.st Iruits but at tlic same time in iiturlal dread of the niornin«» of 
Monday v/hen I sliould have to appe.ir in Court. Monday came 
and I ^yas in my place in Court at the B ir with my small brief, every 
line ot it marked in the Idue a>ul in reil and every word of it burnt 
into my memory in letter.s of lire. How dilTcrcnt this from the days 
when my attorney’s one anxicly w'as to make certain that I had un- 
iccl the red ta]i of my brief before I actually appeared in Court for 



CHOSS-EXAMINATION 



the case ! Tlic Judge was Mr. Justice Trevelyan — himself a member of 
the Calcutta Bar not many years before — a kindly amiable soul who 
in his time lielped jiiuiiy a lame dog over the stile. The case was 
called on in due time and I got up wuth my brief “ready,” because 
I had got it up by heart. “ My Lord,” I said, “ this is a suit on a 
promissory note in respect of money lent in the following circum- 
stances,” 

“ What is the service,” interrupted the Judge. I had not the 
least ideaofv.'hat his Lordship meant and so I went on to finish the 
sentence I had begun, trying to relate when, how and in what circum- 
stances the money had been lent. But the Judge was not listening, 
lor, by that time he had finished reading the affidavit of service of 
summons, the most essential thing in an undefended case as I soon 
learned, and finding that it was “personal service” to which no excep- 
tion could be taken, he told me as I was floundering along, “Call 
your witness.” Again I was at a loss. I did not know what I was to do, 
whether I was to ask my attorney to bring his witness who might or 
might not be behind me or whether I was to ask the court-peon to 
oblige me by getting hold of iny witness and making him come to the box. 
But apj)arcntly I had nothing to do in the matter, for as I looked 
behind for help to the attorney who was standing behind me, the 
witness was already in the box. The attorney told me “Put your 
tpiestion.” But before I could do so, the Judge himself had handed 
ov'cr the promissory note annc.xcd to the plaint to the witness and 
asked him, “Was that signed in your presence by the defendant ? ” 
and the witness gave his answer. Before I could say anything, the 
Judge asked him further “What amount is now due for principal and 
interest ?” and the witness having given his answer the Judge again 
took the bit between his teeth aiid said “Decree for rupees so much 
for principal and so much for interest etc.” He turned to me and said 
“That’s all Mr. Sinha,” and I knew with relief that the case was 
over. So, that is my experience of the first case I conducted in Court, 
if it can be said at all with any truth that I conducted it. I left the 
Court thinking that I had so conducted myself that there would be 
little chance of a second case for me. But apparently it was not an 
unusual experience because my friend the articled clerk came round 
to me afterwards and said “You sec now how easy it is and I am 
sure you will feel more hajjpy when I come to you with the next 
brief.” But it was a long long time before the second brief came, and 
longer still before I felt a reasonable tlcgrec of confidence in myself.” 
Quoted in Sarkar’s Modern Advocacy. 

The first duty of an advocate in that he should be a gentleman. He 
should not be <iuarrelsomc and fall foul of the Bench, and forget his duty 
to others. It was Macaulay who once said of the paid advocate, that 
a man had oidy to ])ut on a wig and he could say and do with impunity 
for a guinea which no gentleman would pennit himself. It is the 
instincts of a gentleman and the respect for his profession that 
will protect an advocate from allowing himself to be made a tool 
in the hands of his client when cross-examining a witnesses to credit. 
Cockburn, L. C. J. said : “ The way in which we treat our witnesses is 
a national disgrace and a serious obstacle, instead of aiding the end of 
justice.” “In Court, in his office, in society, at home, let him never 
forget that he is a gentleman, and that he belongs to a higaly honour- 
able profession, the dignity of which he must sustain. Let him be sure 
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that no word escapes his lips which he would not repeat in the presence 
of the most genteel company, and by being thus guarded in conversa- 
tion, he will acquire an elegant style, undisfigured by common or 
course expressions, which will be of incalculably great advantage to 
him in the practice of the law, especially in the conduct of cases in 
Court, in the argument of cases and in the examination of witnesses” 
(Hardwicke, p. 459). 

All roimd honesty and integrity are virtues which have a very 
high place in the legal profession. They give strength to an advocate 
and enable him to earn a reputation which inspires confidence in the 
tribunal and the client. Honesty does not mean upriglitness only in 
money transactions. Suppression of the real situation of a case from 
the client in order to make him fight for personal gain, acceptance of 
more briefs than one can attend to when cases are called on for 
hearing in Courts, a hint conveyed to a witness, through a lead- 
ing question, choaching a witness arc but a few instances of 
dishonest dealings. A departure from the path of honour and 
integrity can never lead to good results. Conviction that he is 
espousing a right cause, gives the advocate power. A guilty con- 
science unnerves him and makes him stumble at every step. Rufus 
Choate, one of America’s greatest advocates, once said : “I care not how 
hard the case is — it may bristle with difficulties — if I feel that I am 
on the right side, that case I win.” Man has an innate sense by which 
he can discern right from wrong and it is not at all difficult for an 
advocate to find out when a client approaches him with a fabricated 
case. It is always a safe rule to keep the witnesses on the solid ground 
of truth. See Sarkar’s Modern Advocacy, p. 54. 



CHAPTER V 

How and Where to Begin the Cross-examination. 


As a general rule. snl)jcct to sucli very rare exeeptions as searccly 
enter into your calculations, you shoukl Ix-gin your tToss-exaiuijiation 
with an eneouragiiig look and manner. Remember that the witness 
knows you to be on the other side ; he is prepared to deal with you as 
an enemy ; he anticipates a badgering ; lie thinks you are going to trip 
him up if you can ; he has more or less girded himself for the strife. It 
is amusing to mark the instant change in the demeanour of most wit- 
nesses when their own counsel lias resumed his scat, and the advocate on 


the other side rises to cross-examine. The jiosition and the countenance, 
plainly show’ what is passing in the miml. Either there is fear, or more 
often dcliancc. If you look licrec and stern, it is just what liad 
been expected, and you are met by corivsptuuling acts of self-defence. 
Rut if, instead of this, you wear a pleasant smile, speak in a kindly tone. 


use the language of a friendly <iuestioncr. ajipear to give liim. credit 
for a desire to tell tlic whole truth, you surprise, you disarm him ; it is 
not what lie had anticipated, and lie answ'crs frankly your <jues- 
tionings.’’ 


In the cross-examination of a witness, where should you bci»in ? WIint 
order should von follow' ? Slioul<l von earrv him a<iain thronuh the narra- 
tive given in his examination-in-cliief, or begin at the end of it and go 
back-wards, or dodge him about, now here, now there, without method ? 


“Kaeli of these plans has its a<lvantages and perhaps each sliould 
be adoptetl according to tlie special eir<'umstanees of. the particular 
ease.*’ 


“Rut you cannot determine wliieh course to adopt, unless you 
have some definite design in the questions you are about to put. A 
mere aimless, haphazard cross-examination is a fault every advocate 
should strenuously guard against. It is far better to say nothing than 
to risk the consequence of random ijucstions whieli may as often wound 
your friends as your opponents." Sl’c Wrottcslcy on the Examination 
of Witnesses, j>p, 10C-I07. 

There arc two kinds of cross-examination, one actual cross-examina- 
tion and the other apparent cross-examination. “ An actual cross- 
examination goes into all the facts with determination and energy, is 
presistent and minute, while an apparent eross-c.xamination is one tliat 
avoids the material points of the testimony, and is in reality an evasive 
examination designed to escape the dangers of an fietual one. An 
apparent cross-examination keeps ofT on the edges an<l fringes of the case, 
while an actual cross-examination goes into the strongest jiarts. The 
one is cmjiloyed where there is danger in attacking the strongholds, and 
a feint that will draw’ attention to other points is the object designed 
to be accomplished. The other is cmjiloycd w’here there is a real assault 
uj)Ou the veracity of the witness as well as wliere it is the object of the 
examiner to show’ that the witness is mistaken, or to reveal Ills moti\’cs, 
show his ignorance, or luring out his statements for contradiction. ^Vhe^c 
there is danger of doing harm by examining on really important matters, 
and yet it is felt that there must be something like an examination, lest 
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it be coiichulcd by the jury that the testimony is confessedly too strong 
to be met, an ai>parent cross-exaniinalion is ])roi)er and expedient, bueli 
an examination should keep away from tlie points of danger as inueh as 
possible, and yet it must not api>car to be an idle or unmeaning pro- 
cedure. (\Vork of the Aelvocate, pp. 28S-28‘J). 

The chief diOioulty of a counsel is where to begin and how to 
begin the cross-examination. No hard and last rule can be laitl down re- 
garclin" the point from whieli the eross-examimd ion slunild begin. Some- 
times you liavc to start your cross-examimsli<.-n with <-o!lateral matters 
and sometimes with tJie point at issue directly. Never begin your cross- 
examination with tlic weak point. 

The reason for that wlien you come lo lliink of it, is vcTy appa- 
rent. When a eross-exaniincr gets up to put his question, the witness 
is more or less nervous. In many eases he has been told. ••Oh wait 
until John Smith or James Jones t!»e emim nt K. C'., gets )u)ld ol you. 
he will turn you inside out in three minutes.” Mr. Jones, gets 

up and the witness lias some aj-jn-eliension. he is a hit nervous, lie is un- 
used to your tone of voice, and tliere is a eoinj>l<‘te and sudden change 
of style, in the method of cross-examining from the method of examina- 
tion-in-chief. There is no time at all for him lo get his evidence in 
mind, and the lirst moment that you strike the weakest point of testi- 
mony under tJiese conditions, you strike when he is least ])re})ared for 
it, because, in a few minutes, even a nervous witness will re-gain his 
confidence, and he feels you arc not such a tremendous man after all. 
that you cannot turn him inside out, that you eamiot smasli him, and 
that he can hold his own fairly with you, you ask him llic same <juestion 
in fifteen minutes after he has become prepared, and he has everything 
in his mind, he says “Yes or no,” and ‘I will explain that to you’ and ho 
will explain at once, whereas, if he had been attacked in the lirst place, 
and you caught him just at the moment when the smiden change oeeurred 
between the methods of examination, you might have got the nn.swcr 
that you were seeking, and very likely a true answer, because when a 
witness has time to think, knowing that he is a witness there in 
favour of the man who calls him, naturally and without any male- 
volence or without any wrong-doing on his part, his mind intuitively 
and unconsciously gets n sudden twist or turn that is very dillicult lo 
straighten out. 11 Cr. L. J. 81. 

Illustration. 

“Never begin your case with your weak points, i.e., the points on 
which you could be proved to be false. That will prejudice tlic Court 
against you. This was an action for damages against a Itnihvay Company 
for injuries caused by the alleged negligence of the Company. Tw*o 
years before tliis trial the same ease had been tried, and the Jury had 
disagreed. Hence the new trial. 

A working man travelling on the defendants’ line between Wapping 
and Shoreditch met with an accident through alighting unnecessarily 
at Whitechapel. 

His case was, that before he had time to alight, the train started, 
and he was thrown on to the platfoi*m, receiving serious injury to lus 
knee. 

Montlis after the first trial there was a second, tvith the same 
result. This, therefore, is the third trial of facts that would come before 
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a Court of Justice. In such cases against a Railway Company as a rule 
every presumption, at starting, is against the Company. 

Negligence is nearly always assumed, and contributory negligence 
ignored ; when it is not, the two negligences become so irretrievably 
entangled in the summing up that it would take a logician of the finest 
water to draw the necessary distinctions. 

Another cause for such a presumption is this. Unfortunately com- 
panies, as a rule, are only able to call witnesses who are in their em- 
ploy, and therefore whose evidence is open to some amount of distrust ; 
the persons often have the strongest motives to give evidence on 
the part of their employers, in order to shelter themselves from 
blame. Starting witli such presumptions in his favour, the plaintiff’s 
counsel should have easy work in getting a verdict in favour of his 
client.’*' 

But in this case the plaintiff’s counsel began with his weak 
points. 

“The trains,” said he, “on this line are always an hour late” — a 
shitement that every Juryman knew to be untrue. How then could any- 
thing else be received without distrust ? 

The error was immediately commented upon by the Judge, and the 
time reduced from an hour late for all trains to forty minutes between 
Whitechapel and Liverpool Street. 

I would observe that these errors were merely errors of judgment 
in stating them, so far as the learned counsel was concerned, but they 
were of a more serious character on the part of those who instructed 
him. 

This second statement might have been true and by no means im- 
probable ; but the counsel’s fault was in not ascertaining that it was not 
only untrue, but capable of being absolutely proved so. And tliis is the 
proof. 

The train travelled only a mile and a quarter in five minutes. Four 
minutes were always allowed in timing the trains, because tliey had 
generally to wait some time outside the terminus before they could 
draw up. In this particular instance, however, it happened that there 
was no obstacle to the train running in, which it did. The three 
minutes, therefore, were not made up by accelerated speed. 

Tw’o false points W’ere thus disposed of, as well as the probabilities 
to which they gave rise, a serious matter for the plaintiff, as it reflected 
on all his subsequent evidence. 

Next, the plaintiff would swear, (so the learned counsel said), that 
he went to work seventeen weeks after the accident, but for eight weeks 
could earn only twenty-two shillings a week. 

This was another false point, which was more unpardonable than 
the others, because on the previous trials the plaintiff swore that he was 
as well as ever, and earned the same money as before. 

Looking at the evidence-in-chief, we shall see how poor a thing it 
seems alongside of that brought out by the cross-examination. 

The plaintiff ceased work at half-past three, and waited for a 
• Harris* Illustrations on Advocacy, pp, 48-49. 
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companion till between four and five. He lived near Shoreditch 
Station, and was to meet his wife at Whitechapel to go shopping. 

He had been drinking with companions one of whom was drunk. 
He himself was sober. His drunken friend did not leave him. 

Against this evidence, witnesses were called who had not been 
drinking. 

The plaintiff who was to meet his wife at Whitechapel, took his 
tickets for the station beyond. 

The inference therefore was, either that he forgot the appointment 
at Whitechapel, or that the appointment was untrue. 

Next his wife never went to Whitcehapel. 

One cannot help asking why this useless story was told wliich had 
nothing to do with the case. 

It was to account for a fact which he could not account for at all, 
or did not choose to account for. The value of it to the defendants, 
although worthless to the plaintiff, was that he had given a false reason 
for his conduct, because he was afraid of the true one. 

It showed that liaving booked for Shoreditch, he suddenly resolved, 
as the train started, to alight at Whitechapel. 

Of course the plaintiff had to admit in cross-examination that he 
made no inquiry about his wife at Whitechapel, that when at the hospital 
he asked the nurse whether he was sober on the night of the accident, 
to which she answered, “No, you were under the influence of drink.” 
The result is clear verdict for the defendant Company. Harris, p. 48. 

The subsidiary rule is that you should not put material questions 
straightway. Cross-examination being a duel of intellect, you have to 
veil your object from the witness. 

Ulustrations. 

“If you are desirous of getting an answer to a particular question, 
do not put it directly. The probability is that the witness will know 
your difiiculty and avoid giving you exactly what you wish. If not 
altogether straightfor^vard (and for such witnesses you should always 
be prepared) he will be on the alert, and unless you circumvent him 
will evade your question.” 

1 series of questions, notone of them indicative of, but each 

leading up to the point, will accomplish the work. If the fact be there, 

you can draw it out, or if you do not so far succeed, you can put the 

vntness in such a position that from his very silence the inference will be 
obvious. 


One of the greatest cross-examiners of our day advised a pupil in 
cross-examining a hostile witness upon a point that was material, to putj 
n ^important questions to one that was important, and when he put j 

^ though it were the most unimportant 


once got the answer you want, leave it. 
naind of the witness by some other question of no relevancy 

There is no occasion to emphasise an answer while the witness is 
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in the box. if the (lucstion be properly ])ut. The time for that will come 
when vou sum up or replv. If tlie witness sees from your maimer that 
he lias said something which is delrimcnLal to llic parly for whom he 
has given his evitlenee, unless he be an honest witness he will endea- 
vour to qualifv it. aiul. perhaps, succeed in neutralising its elTect. 
If vou leave it alone, it may be that your opp.me.it m «y not pereciye 
its' full clTcct until it has passed into the region of comment.” See 
Harris, pp. 57-58. 

••The line of ojiening ipiestions shouUl be remotely related to the 
subject and the witness should not be allo.ved to perceive the olijeet in 
view. All suspicions in the luiml of the witness should be allayed, so 
that he may be taken completely olV his guaril. 

The skilful cross-examiner may som limes lieguile a hostile 
witness into relating a version of tlie transaction which is wiiolly ineou- 
sistent witii that told bv him upon his own direct examination or which 
is entirely at variance willi wii at lias been previously related by another 
witness called bv the adverse party. In citiicr case, the j)uri>ose of the 
cross-examination has been aeconiplished, the witness has either con- 
tracted himself or else h is discredited the evidence of lus Icllow-W'itncss. 
The adversary will be th -a put ii' the dileiiima of explaining away the 
contradiction's of his own witnesses.” U Cr. L. J. 20. 

As an illustration of tlic rule it may lie stated liia’i il is a dangerous 
thing to ask men if they !i ivc feclingi of a ay eamity or any bi.is against 

another.” 

To such a question witnesses invariably answer ; “No, we had a 
few words, but I am verv frie.idly willi liim. and I woul<l do iiiiii a good 
turn, he and I are not just elo>.- frieiuK. we aiy friendly enough. \ ou 
will sometimes >^et a woman who will he vindictive ag. mist her lellow- 
wonien, but there has rarely been a ease wli.-iva nian in lhe\y!tness- 
box has acknowledged that he was living at enmity with the litigant 

in the suit. 14 CT. L. J. 84. 

“Nev'cr risk under any eircimisLanees an important i|uestion tliat 
is objectionable in lorm. II f i'- L- d. 70. 

“There is the old theory, never ask a (pieslio.i unless you are sure 

of the answer, but that wouid desu-.>y a good d -.d of eros ;-exammalu>n 
That is not tlic way in which Iputil. I put ii ratlier that no counsel 
should ever risk an inip.n-tant queilion u:il-*ss he kiiow^ and leels I he 

(luestion is proper and right in its form, hivi.ig regard to form only. 1 

will tell YOU whv this is a tl mgerou s thing, coim . d on I h- oMier side 
arc waitin'g for an'opportunily at every turn to ease olf Ih -ir client it he 
is in the hands of u skilful cross-examiner. Counsel gels up very olten 
and objects ; he is asked, what is your ohjeetio.i ? -Well. I ohject to the 
form of the question.’ It may or may nut be a good oJqeetion. but you 
liavc defeated, by your objectionable form of ipiestion. that which you 
have been labourin'g to obtain for 15 minutes or half an hour. How <lul 
you do it ? The witness h is stopped, hut he h is heard tlie (piestion. 
and he is given a moment or two of thought, and he know.s whaL you 
are driving at, no matter how cleverly you have put it. And by the 
time you get back to the question, the witness has got his -wunb 
and you get vour answer, favour.ible of course to th.- oppomig party. 

11 CT. L. J. 79. 
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The subject of cross-examination is one of very great importance 
in the conduct of law cases because it deals with the separation of truth 
from falsehood and enables the Court to be seized of all the circum- 
stances of the case bearing upon the issue. It brings out bias, detects 
falsehood and shows the moral and mental condition of the witnesses. 
It corroborates your client’s version of the issue or weakens your adver- 
sary’s case. It has been said, that to a great extent, cross-examination 
is intuitive like music and painting, and whilst the amateur beginning 
his music or painting may not be very successful, yet he can achieve 
perfection by training, practice and experience. There can be no hard 
and fast rules for the cross-examination of witnesses. Different kinds 
of witnesses require different treatment. A few types of witnesses have 
been dealt with separately in tlie following pages. Cross-examination is 
a mental duel between the counsel and the witness and therefore, a 
counsel has to adopt a number of tactics to elicit truth from the witness. 

David Paul Brown who was a member of Bostor Bar published 
**A Forum''* in 1856 and has laid down nine “Golden Rules for the exa- 
mination of witnesses” which arc reproduced below : — 

^‘“^^xcept in indifTcrent matters, never take your eye from 
that of the witness ; this is a channel of communication from mind to 
mind, the loss of which nothing can compensate. 

. — Be not regardless of the voice of the witness; next to 

the eye, this perhaps is the best interpreter of his mind. The very 

aesign to screen conscience from crime— the mental reservation of the 

wi ness IS often manifested in the tone or accent or emphasis of the 
voice. 


Bttic III . — Be mild with the mild, shrewd with the crafty ; 
confiding with the honest ; merciful to the young, the frail or the fear- 

lui; rough to the ruffian and a thunderbolt to the liar. Bring to bear 
the powers of your mind not that you may shine, but that virtue 

may triumph, and your cause may prosper, 

In a criminal, especially ill a capital case, so long as 

’ ask but few questions, and be certain never to 

ca^ unlV« to which, if against you, may destroy your client’s 

an^er^nh witness perfectly well, and know that his 

to destTAv h ■ or nnless you be prepared with testimony 

y him, if he play traitor to the truth and your expectations. 

anH equivocal question is almost as much to be avoided 

exnpp««i»^ emned ^ an equivocal answer. Singleness of purpose, clearly 
be*honest’o*r trial in the examination of witnesses, whether they 

the ligS of tnlfh detected by cunning, but by 

not of the coSIilei. cunning, it is the cunning of the witness, and 

with vou wf is determined to be witty or refractory 

y u had better settle that account with him first, or its items 
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will increase with tlic examination. But be careful not to lose your 
temper ; anger is always either the precurser or evidence of assured 
defeat in ev^ery intellectual treat. 

Rule F//.— Like a skilful chess-player, in every move fix your mind 
u])on the combinations and relations of the game ; partial and tempo- 
rary success may otherwise end in total and remediless defeat. 

Rule F///.— Never undervalue your adversary, but stand steadily 
upon your guard ; a random blow may be just as fatal as though it 
w’ere directed by the most consummate skill, the negligence of one often 
cures and sometimes renders efTective the blunders of another. 

Rule IX.— Be respectful to the Court and to the Jury, kind to 
your colleagues, civil to your antagonist, but never sacrifice the slightest 
principle of duly to an overweening deference towards either. Sec 
Chapter on “Behaviour of Counsel and Judge.’* 

Subsidiary Rules. 

Besides these there are some subsidiary rules which will also helj) 
the counsel in the dillicult task of cross-examination. 

Rule 1. — “Never commence cross-examination of a witness without 
the best preparation and without ])osting yourself with all the necessary 
details concerning the witness and the point on which he would be called 
upon to depose.” U Cr. L. J. 77. iSVc separate chapter on “Preparation 
of Cross-examination and Kxamination-in-chief.” 

Rule :S;.— “Always attack the witness whom you are cross-examining 
in the weakest point at the opening, unless it is some complicated matter 
involving long accounts or something of that kind.” 11 Cr. L. J. p. 82. 
Always atUiek him where he is least prepared. Ibid. See separate 
chapter “How and Where to Begin Cross-examination.” 

Rule 3. — “Do not begin with your bad witnesses. Begin with your 
best.” 

Rule 4. — “Do not cross-examine a witness merely as to character 
severely. Never attack a man’s character unless you have a record of it. 
See separate chapter on “Character of Witnesses.” 

Rule 5. — “Do not make too much of immaterial discrepancies. The 
cross-examination for immaterial discrepancy in conversation is generally 
useless,” (for explanation of this rule, see chapter on “Discrepancies. ) 

Rule 6.— “Do not examine a witness in a language which is much 
above the level of the witness. A counsel should always keep to the 
level of his witness.” 11 Cr. L. J, 34. See separate chapter “Avoid 
Legal and Technical Expressions.” 

Rule 7. — ‘ When the offence is only technical, do not cross-examine 
much. Want of cross-examination may be made up by argument.” 

Illustration. 

(i) In a breach of promise case the defendant, Scarlett’s client, had 
alleged to have been cajoled into an engagement by the plaintiff’s 
mother. She was a witness on behalf of her daughter, and completely 
baffled Scarlett, who cross-examined her. But in his argument he 
exhibited his tact by this happy stroke of advocacy. 
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“You saw, gentlemen of the Jury, that I was but a child in her 
hands. What must my client have been ?” 16 M. L. J. p. 174. See 

separate chapter on “ Want of Cross-examination made up in Argu- 
ments.” 

Rule 8 . — “Try to reduce the gravity of the offence, when it is 
proved to the hilt.” 

It is not always given to counsel to obtain absolute success. The 
offence charged against the accused may be a grave one and it may be 
fully and fairly proved. In sucli cases it would often be better for 
counsel to content himself with trying and reducing the gravity of the 
offence in cross-examination. 

Illustration. 

The prisoner was indicted for the murder of his wife, and the 
principal evidence — if not the only evidence — against him of wilful 
murder was the deposition of the dying woman. Without this there 
would be no conviction for the capital crime : with it no defence. 

The statements in the deposition were closely compared and 
contrasted, when it was found that in many not immaterial parti- 
culars they contradiebed one another ; so tlie deceased wife gave 
some evidence in the prisoner’s favour which no re-examination could 
affect. 

The deposition's ta ted that the woman was “in bed had been to 
sleep, and was a little the worse for drink ; that her husband came and 
threatened to throw her out of the window, that he took a knife from a 
drawer, and said he would kill her. He then struck at her ; she stooped, 
and afterwards found she was wounded. He said ‘You have only a few 
hours to live,* and that he sent for a doctor and a policeman and gave 
himself up.” 

The woman’s physical and mental condition were not such as en- 
abled her to make a clear or connected statement. 

It might have been hors, but if not as to every word entirely hers, 
it was not her statement at all. 

There were pauses between the words as she spoke, and some of 

them on being examined were by no means proved to be the actual 

words uttered ; only words to that effect. Some seemed to have a double 

meaning, and, to equalize that surplusage of meaning, some had no 
meaning at all. 

i. u taken altogether, this document was not in a fit condition 

to be relied upon, and was therefore rejected— cross-examined out of 


..T 1 prisoner’s “eon/ess/on” to be 

“/ toe At/fed This was said to the policeman whe 
mm, OP rather to whom he gave himself up. 


relied upon : 
apprehended 


The following is a portion of the 
man : — 


cross-examination of the police- 


“Did he say he was sorry ?” 
“He did. Sir.” 

“What did you say to him ?” 
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In the circumstances this was a proper question ; in others it miglil 
iiave been most dangerous. But the policeman was known to have 
been friendly with the prisoner ; and besides his cross-examination was 
upon the depositions. 

“I said to him, ‘What, killed her, Jim ?’ 

“ ‘Aye’, he answered ; ‘it is too true.* ” 

“It required little skirmishing after this. ‘ Killing * is not always 
murder.” 

The prisoner was proved to be a man of humane disposition, 
respectable and industrious ; and the doctor’s evidence was to the effect 
that it might even have been done unintentionally. A verdict of man- 
slaughter was returned. See Harris, pp. 19 — 22. 

Rule 9 . — “If the witness is enthusiastic or exaggerating, allow him 
to exaggerate the matter until the exaggeration becomes apparently 
absurd. See separate chapter “ Of Exaggerating and Enthusiastic 
Witnesses.” 

Rule 10 . — “Do not cross-examine a moderate witness severely.” 

Illustration. 

An action was brought against a lessee for non-repair, and the 
witnesses for the plaintiff had proved a tolerably fair case, had shown a 
want of wind-tightness and water-tightness, with other aggravated evils, 
sufficient to raise the expectations of any young counsel who could 
restrain his powers of cross-examination. In this case witnesses were 
called for the defence, and if a few immaterial questions had been asked 
in cross-examination, no harm would have been done to the plaintiff’s 
case. There would have been a conflict of testimony, and the Jury 
would have given damages somewhere between the lowest estimate of 
the defendant and the highest claim of the plaintiff. Instead of that the 
enterprising counsel for the plaintiff proceeded to cross-examine in the 
following manner ; 

Witness for defendant had said that the house Mms in a fair state 
of tenantable repair. This was the cross-examination. 

Q. “It was in a splendid condition, wasn’t it ?” 

(Imagine such a question after the moderate statement of the 
witness. And imagine, if you can, that it is cross-examination). 

A. “I did not say it was in a splendid condition. I said it was 
in tenantable repair.” 

Q. “Then what has been said by the witnesses for the plaintiff is 
pure imagination ?” 

(This looked something like plunging into metaphysics ; at all 
events, it opened up a wide field of inquiry in some direction or an- 
other). 

A. “I don’t know about pure imagination. I know it is a got- 
up job.” (Laughter). 

Here, you observe, the witness, like a skilful arguer (and far too 
good for his opponent), limited his answer by appropriate terms. 

The Jury gave only the trifling damages which were admitted by 
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the defendant liimself. Harris’ Hints on Advocacy^ XIV Ed., 1911, 
p. 302. 

Ride 11. — “Do not press an unwilling or reluctant witness too 
much. ” 

It is a danger not to be lightly regarded, that of persisting in 
pressing a question upon a reluctant witness. 

“When you find a witness unwilling to give the evidence you seek, 
and you have drawn him as near to the point as there is any hope of his 
being drawn or driven, it is always dangerous to attempt to urge him 
further. If you have nearly got an affirmative, and you press him over 
much, you may irritate him into giving you a direct negative. Harris’ 
Hints on Advocacy, XIV Ed. 1911, p. 48. 

Rxde 12. — “Do not fish out unnecessary information in cross- 
examination. Never ask for mere inform \tion from a witness under 
cross-examination, because, if you do, you arc sure to get it to your 
cost.” 11 Cr. li. J. p. 82. 

Illustration. 


A man who cross-examines well upon that which he knows, or has 
reason to believe he knows, or that he thinks exist, and who cross- 
examines well upon that point, is doing his whole duty to his client and 
to his solicitor, but the man who ventures into an unknown field, the 
man who goes without a lantern to his path will find that the first 
head that runs up against the tree is the head of the cross-examining 
counsel. That is so by the reason of the circumstances. I do not care 
who the witness is. Take the farmer from the plough, take the 
mechanic from the shop, and put him into the box and ask him to 
tell a story — these man, generally speaking, although they look simple, 
and they are simple in their ideas, and they are limited, perhaps in 
their knowledge of many things — these men in nine cases out of ten, 
make the very best witnesses. Why ? Because they are generally 
familiar with all the ins and outs of the subject-matter, because they 
know the ways of living, the methods of life, the peculiarities of that 
kind of life, and they know what is likely to have occurred under a 

set of given circumstances, they arc more familiar than the counsel 
11 Cr. L. J. p. 83. 


Rule IS. — “Never begin to cross-examine a witness without 
purpose. Never put a question in cross-examination without beini? 
able to give a reason for it.” See Harris’ p. 58. 


The most difficult thing to learn in conducting the case is “What 
ought not to be done.” Harris* Hints on Advocacy. 

R^ question should be asked without an object. 

The witness should not be interrogated aimlessly, and it is far better 
to wk too few than too many questions. The mistake is often made 
of bringing out additional evidence in favour of an opponent upon the 
cross-examination, without impeaching the witness’s credibility.” 

examination^” separate chapter “Unnecessary or Reckless Cross- 


. I ^ to put a question in 

out being able to give a reason for it** 


cross-examination with- 
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“When you have once got the whole, remember thatt/ou can have 
no more. 

The first question which a cross-examiner has to put himself is 
whether he should cross-examine at all, whether there is anything which 
has been deposed to in the examination-in-chief against his client, which 
has to be set right in cross-examination. There ought to be no cross- 
examination merely for the sake of such examination. Many young 
barristers think if they do not cross-examine, they are showing their 
inability to conduct a case ; that their clients will think little of them, 
and what not. A counsel who is worthy of the name will discard all 
such thoughts, and stand fast to what may be called the rules suggested 
by common-sense. 

The most difficult thing to learn in conducting a case is, whai ought 
not to be done. 

If you are not quite settled whether a particular question is to be 
asked or not, as a general rule, you must choose not to risk it. 

When in doubt what question to put in cross-examination, put 
none. Never run an unnecessary risk ; and the case must be desperate 
where any risk should be run at all.” See Harris— iv, introductory. 

Rule 15 . — “Stop cross-examination when you have got your point. 
Do not proceed further than necessary.” 11 Cr. L. J. p. 81. 

“There is danger in asking too much in cross-examination and it 
is infinitely better that wc should ask too little than too much.” 11 
Cr. L. J. p. 82. 

“Many cases arc lost by lack of proper cross-examination, but more 
cases are lost by too much cross-examination.” 11 Cr. L. J. p. 78. 

“When you get your point keep it and don’t let it go until you arc 
thorough with it.” 11 Cr. L. J. p. 73. 

“Never cross-examine any more than is absolutely Jiecessary. If 
you do not break your witness he breaks you ; for he only repeats over 
in stronger language his original story. Thus you only give him a .second 
chance to tell his story to them and besides by random question you 
may draw out something damaging to your own case.” Wrottcslcy, 

p. 99. 

“Don’t begin to cross-examine upon any point unless you have 
good ground for gaining that point, and stop absolutely short when you 
gain it. Let me illustrate what I mean by that. 

A witness is called, and he is asked if he said a certain thing upon 
a certain occasion. In many, many cases, the answer of the witness is 

“No, I don’t remember tliat I did.” He asks again : “Well, think it 
over ; didn’t you say so and so ?” “I don’t remember. I don’t remem- 
ber anything about it.” Counsel goes about three questions further, 
and the man says : ‘ No, I never said it.” Now, that is a thing that 

happens in almost every trial. If counsel had been satisfied to take the 
want of memory, whilst it may have been against the contention of the 
counsel, it may not have been against his side of the case. It is infi- 
nitely better for counsel that a witness should not remember than that 
he should remember and swear point blank that he never said such a 
thing. 20 M. L. J. pp. 360 — 370. For illustrations regarding this rule 
see separate chapter on “Unnecessary and Reckless Cross-examination.” 
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Rule 16 — “Never put unnecessarily vaxious questions in order to 
please your client”. Where the object of the client is merely to gratify 
his passions by unmerited abuse, by embarrassing or intimidating wit- 
nesses, of whose veracity he has no real suspicion, or by conveying an 
imprciiion of discredit which he does not actually feel, in all classes of 
tliis kind, there is an imperious duty upon the advocate, who, while the 
protector of private right, is also the minister of public justice, which 

requires them to be repelled. 

Rule 17. — “Do not cross-examine in such a manner as to give room 
to an effective and damaging re-examination. Sometimes tlirough small 
openings in cross-examination a large and effective re-examination may 
gain admittance. Harris’ p. 107. For illustrations see separate chapter 
on “Rc-examination.” 

Rule 18. — “Do not expect too much from your adversary’s 
witness.” 

Rule 19. — “Never create impression in the mind of a witness that 
you are his enemy or that you distrust him, even if you have to elicit 
something unpleasant from him.” 

Rule 20. — “Bring out past history or some unfortunate incident in 
his life by some suitable apology or in a pleasant manner.” Where it is 
for cross-examination coimsel to inquire into the past history of a wit- 
ness or to speak about the death of a near relative or dear friend, or to 
touch some chord of sorrow, or to make witness speak about some- 
thing unpleasant for him to think or narrate, it is better to use intro- 
ductory expressions of deploring the necessity of asking questions, and 
representing it as one of the unpleasant but imperative duties of 
counsel.” See Cox’s Advocate : Wrottesley, p. 73. 

Cicero, in his defence of Cluentius, one of the charges against whom 
was that of having poisoned a son of one of the witnesses, shows how to 
approach an impleasant subject like this. Referring to this charge, he 
says : — “I deny that this young man, whom you say died immediately 
after drinking from the cup, died on that day at all. It is a great and 
impudent falsehood. Look at the facts. I say that he came to the 
dinner unwell, and with the imprudence of youth indulged too much at 
it ; that he was ill for some days after, and so died. Who is the witness 
that speaks to this ? he who mourns for his death, his father — his father, 
1 say, who, from his paternal distress, would rise from the place where 
he is sitting to witness against Cluentius if he had the slightest suspicion 
of his guilt : he by his testimony acquits him. But, (addressing the 
father) stand up, I pray, a moment while, however painful it may be, 
yon repeat this necessary evidence in the course of which I will not 
detain you long ; you have acted more righteously in not suffering our 
sorrow to favour a false charge against a man who is innocent.” Cox’s 
Advocate ; Wrottesley, p. 78. 

Ryle 21, — “Do not rush through your cross-examination.” There 
is nothing more common with beginners than going too fast. They 
are frequently told by the Judge that they forget that he has to take 
down the answers. When the evidence is coming well, there is no doubt 
a great temptation to let it run too fast, but you must take care it 

its proper work, otherwise it will be like a rush of water which 
sqoots over the mill-wheel instead of turning it. Harris* Hints on 
Advocacy, p. 89. 
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Every material particle of evidence should be distinct, intelligible, 
and in its proper position, or your case will be imperfect as a whole. 
You had better, if you have a case at all, be too slow with a witness 
than too fast. Harris’ Hints on Advocacy, p. 43. 

Counsel are sometimes so impetuous in cross-examination that they 
put two or three questions in rapid succession without waiting for an 
answer, as though they were administering interrogatories. This is an 
exuberance of inquisitiveness which must be restrained if you really 
desire to cross-examine with success. Harris’ Hints on Advocacy, p. 58. 

Rule 22 . — “If you get a favourable answer, do not get the 
answer to be repeated over again.” 

If an answer favourable to your side has been brought out in 
cross-examination, don’t press the witness to restate ; you can 
comment upon it when you argue your case to the Jury. Hardwicke, 
p. 240. 

Unless there be a doubt as to what an answer was, you do not 
require it to be given twice. “Let well alone,” said a Judge to a junior 
who was so enamoured with a witness’s answer that he must needs 
hear it again and again. There is also a danger of the witness varying his 
answer unconsciously if you ask him again and again. See Harris’ Hints 
on Advocacy, p. 39. 

You need not give him a second run for the purpose of going 
over the same ground again. Having got the answer, you want, keep 
it and at once go olT upon another point ; otherwise, if you ask him to 
repeat it for the purpose of directing attention to the good point you 
have made, he will qualify what he has said, and very likely unsay it 
altogether by some lying explanation. Give him no opportunity of 
wriggling out of what he has sworn. That is the business of your 
opponent, not yours. See Harris’ Hints on Advocaey, p. 73. 

Rule 23 . — “Never cross-examine your own witness.” 

Illustration. 

Before Mr. Justice Hawkins, not long since, a junior was conducting 
a case, which seemed pretty clear upon the bare stotement of the prose- 
cutor. But he was asked : — 

Q. “Are you sure of so and so ?” 

A. “Yes,” said the witness. 

Q. “Quite ?” inquired the counsel. 

A. “Quite,” said the witness. 

Q. “You have no doubt ?” 

A. “Well,” answered the witness, “I have not much doubt because 
I asked my wife.” 

Mr. Justice Hawkins ; “You asked vour wife in order to be sure 
in your own mind ?” 

A. “Quite so, my Lord.” 

Q. “Then you had some doubt before ?” 

A. “Well, I may hav'c had a little, my Lord.” 

This ended the case, because the whole question turned upon the 
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absolute certainty of this witness’s mind. See Harris’ Hints on Advocacy, 
p. 87. 

A cross-examination of one’s own witness may most unjustly 
bring about a disastrous result. A witness may get confused and 
although at first might feel absolutely positive, and be justly positive, 
yet, by perpetually harassing him, he may begin to doubt whether he 
is positive or not, and leave an impression that he is doubtful. Such 
questions as ; “Are you quite sure, now ?” “Arc you certain ?” are 
cross-examinations and do not fall properly within the scope of an 
cxamination-in-chief. Harris’ Hints on Advocacy, p. 38. 

ffuJe not ask a question too broadly.” You should 

avoid placing the whole point before the witness, otherwise you 
may get it denied in the lump. Harris’ Hints on Advocacy, p. 57. 

Illustration. 

Q. “Were you present at the meeting of the trustees when an 
agreement was entered into between them and the plaintiff 

A. “Yes.” 


the panieJ',wih to tell us what took place between 

betw'Len them ^ ^"‘''•ecl into 


questions, lonrdraw^®s"e“teuLrsh?uld' bravoided"'‘'The“‘ 

have been puUn the foUow^g wm,V'- to be asked might 

plaint -‘o between the trustees and the 

“What was it ?” 

wjU appear even more stranue thataff^r fU 
by one witness, which was all that was necess^v \ 'T 

vlrL^olitr" tepeated"^t:T.roth‘er "X “ddUiS 

oecasioJ!^betweenthc°panTesf\s”n^^^^^^ P’?“ “P™' ‘hat 

your o^ way what his exact words w^ere. - Har/aiTonTdvrael.': 

sL^Id'^t'diser^'d^tTm b'Tshowh.g hTm" yo*"- 

Rule Se.~-‘Do not ask n..e .■ ^ unworthy of belief.” 

without an objective point.” ^ H Cr"L.'j. "“"-^“'“ination at random 

w. . . , Illustration. 

It IS said of Sir i 

accomplished cross-exaSr advocate and an 

cratt. His superiority, however, 
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as an accomplished cross-examiner, as combining the best qualities for 
the office and making the best use of them at the best time and to the 
best effect, must, on every hand, be admitted. His brow is never clothed 
with terror, and his hand never aims to grasp the thunderbolt, but the 
gentlemanly ease, the polished courtesy, and the Christian urbanity and 
alTection, with which he proceeds to the task, do definitely more 
mischief to the testimony of witnesses who are striving to deceive, 
or upon whom he finds it expedient to fasten a suspicion. He has often 
thrown the most careful and cunning off their guard, by very behaviour 
from which they inferred their security. Seldom has he discouraged 
a witness by harshness, and never by insult, and to put men upon the 
defensive by a hostile attitude, he has always considered unwise and 
unsafe. Hence he takes those he has to examine, as it were, by the 
hand, makes them his friends, enters into familiar conversation with 
them, encourages them to tell what will best answer his purpose, and 
thus secures a victory without appearing to commence a conflict.” 
Wrottesley, p. 147. 

Rule 27 . — “Do not press a witness who refuses to answer a material 
(jucstion. A refusal to answer or an evasion of your question, will 
frequently be more serviceable to you than words.” 

On such occasions, when assured of the advantage with which 
you can employ in your argument to the Jury that reluctance to reply, 
you will not after having plied him fairly continue, to urge him ; but 
having done enough to satisfy the Court that he can, if he pleases, say 
something more, you should withdraw apd then you may suggest such 
inferences from his silence as may be most advantageous to your cause. 
It is a frequent and fatal fault of young advocates that they will have 
an answer in words to every question they put, forgetting that the 
answer may be injurious, while the silence may be more than suggestive 
of all that it is their design to elict. 

Rule 28 . — “Do not put material question straightway. Always 
begin with immaterial questions.” 

If you are desirous of getting an answer to a particular question, 
do not put it directly. The probability is that the witness will know 
your difficulty and avoid giving you exactly what you wish. If not 
altogether straightforward (and for such witnesses you should always 
be prepared) he will be on the alert, and unless you circumvent him will 
evade your question. 

On this point Harris in his work on Hints on Advocacy says : — 

“A series of questions, not one of them indicative of, but each 
leading up to the point, will accomplish the work. If the fact be there, 
you can draw it out, or if you do not so far succeed, you can put the 
witness in such a position that from his very silence, the inference will 
be obvious.” Harris’ Hints on Advocacy, p. 57. 

One of the greatest cross-examiners of our day advised a pupil in 
cross-examining a hostile witness upon a point that was material, to 
put ten unimportant questions to one that was important, and when he 
put the important one to put it as though it were the most unimportant 
of all. Harris’ Hints on Advocacy, p. 57. 

The line of opening questions should be remotely related to the 
sabject and the witness should not be allowed to perceive the object in 
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view. All suspicions in the mind of the witness should be allayed, so 
that he may be taken completely off his guard. 14 Cr. L. J. p. 20. 

The skilful cross-examiner may sometimes beguile a hostile 
witness into relating a version of the transaction which is wholly 
inconsistent with that told by him upon his own direct examination or 
which is entirely at variance with what has been previously related by 
another witness called by the adverse party. In either case, the purpose 
of the cross-examination has been accomplished, the witness has either 
contradicted himself or else has discredited the evidence of his fellow- 
witness. The adversary will be then put in the dilemma of explaining 
away the contradictions of his own witnesses. 14 Cr. L. J. 20. 

There is the old theory, never ask a question unless you are sure 
of the answer, but that would destroy a good deal of cross-examination. 
That is not the way in which I put it, I put it rather that no counsel 
should ever risk an important question unless he knows and feels the ques- 
tion is proper and right in its form, having regard to form only. I will tell 
you why this is a dangerous thing, counsel on the other side are waiting 
for an opportunity at every turn to ease off their client if he is in the 
hands of a skilful cross-examiner. Counsel gets up very often and 
objects ; he is asked, what is your objection ? ‘Well, I object to the 
form of the question.’ It may or may not be a good objection, but you 
have defeated, by your objectionable form of question, that which you 
have been labouring to obtain for 15 minutes or half an hour. How did 
you do it ? The witness has stopped, but he has heard the question, and 
he is given a moment or two of thought, and he knows what you are 
driving at, no matter how cleverly you have put it. And by the 
time you get back to the question, the witness has got his “wind,” 
and you get your answer, favourable of course to the opposing party. 
11 Cr. L. J. p. 79. 

Rule 29 . — “When you secure some points in cross-examination 
leave it and divert the mind of the witness by some other questions of 
no relevancy at all.” Harris* Hints on Advocacy, p. 58. 

Rule 30 . — “Do not argue with the witness. Avoid being led 
into an argument with the witness.” 

To argue with a witness is not only to abandon your high post of 
vantage but to make a bad impression on the Jury. You are no 
longer the advocate, but are reduced to the level of an ordinary dis- 
putant with a person who will probably be too much for you. Argument 
U not cross-examination ; the time of incubation is not yet. You will 
be able to see what you will make of the evidence by and by ; at present 
it IS your duty, by questions, to get as much as possible in your favour, 
w to destroy as much as possible that which has been given against you. 
Your argument, if worth anything, will be better addressed to the Jury 
t^n to the witness ; and they will possess this advantage, that then 

there can be no correction or explanation by the witness. Harris’ Hints 
on Advocacy, p. 75. 

Illustrations. 

1 • ^ t*nsucccssful cross-examination of a 

plaintiff an inexperienced lawyer once remarked, “Well, Mr. Whittmorc, 
you have conteived to manage your case pretty well.” “Thank vou 
counseUor;- replied the witnels, with a twinkle in his eye. “perhaps I 
might return the compliment if I were not testifying under oath.” 
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(/») Mr. Curran once asked a witness : “There is no use of asking 
you questions, for I see the villain in your face.” “Do you. Sir 
replied the witness with a smile. “I never knew before that my face 
was a looking-glass.” Wellmen, p. 128. 

Rtde 31 . — “Do not go over in cross-examination the same 
ground as that covered in examination-in-chief. 11 Cr. L. J. 74. 

Rtde 32.— “Never ask a question the answer to which may be 
adverse to your case.” 

When there is any doubt as to whether you should put a question 
or not, the sound rule is not to ask the question at all. 

There are so many ways of framing a question or a series of ques- 
tions, that it would diselose a poverty of ingenuity indeed if you asked 
one that might involve the fate of your client. Harris’ Hints on 
Advocacy, p. 56. 

It has been said that you ought to hesitate very much to ask a 
really critical question at a critical moment in the case, unless you are 
reasonably sure of what the answer is going to be. 11 Cr. L. J. p. 79. 

Rule 33 . — “Do not cross-examine unnecessarily to obtain an 
e.xplanation.” Do not cross-examine for explanation unless the 
explanation is necessary for your case. 

Illustrations. 

(0 This piece of cross-examination was in a case where an alibi 
was set up. The charge was, “murder.” 

It was alleged tliat the prisoner had slept, on the night of the 
murder, in a cottage a great many miles away from the scene, and that 
he was in bed by a certain hour. 

The tenant of the cottage with whom the prisoner lodged was 
called by the Crown and said that the prisoner was not at home on the 
particular night. It was considered advisable to break her down in 
cross-examination, which was to this effect : — 

Q. “How do you say he did not come home that night ?” 

A. “Because I sat up.” 

Q. “But might he not have come in and you not have heard 
him ?” 

A. “He could not.” 

Q. “You might have been asleep ?” 

A. “I was not asleep.” 

Q. “How long did you sit up without going to sleep ?” 

A. “Until four o’clock in the morning,” 

Q. “How do you know he did not come in while you were 

asleep ?” 

A. “Because I looked in his bedroom to see if he had been in 
and his bed had not been slept in.” 

There was nothing more to be asked. Counsel for the accused 
could not have expected to gain anything by these explanations. 

(ji) In a case of murder a witness was pressed in the following 
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manner with the following result : — lu this case the question was, to 
what sex the deceased belonged. 

Q. “Do you mean to say you know the deceased by her 
clothing ?” 

A. “Yes, I know every garment she wore.” 

Q. “But do you mean to say you kjiow tlie deceased person was 
the woman ?** 

A. “Yes.” 

Q. “How do you know her ?” 

A. “By her features.” 

Sentence : Death. 

{in) In a case of murder, in wliich a witness had sworn to the body 
of the deceased by certain work which he had done to the dress in which 
the body was clad, the question was asked. 

Q. “Do not all dress-makers sew pretty mucli alike ?” 

A. “Yes.” 

Q. “How, then can you say this work is yours ?” 

A. “Because I know my work from everybody else’s.” 

Referring to this Mr. Harris says : “I often wonder wliat the 
fascination is that leads so many counsel to ask a hostile witness How 
do you know that ?* ‘Why do you say that ? ’ ” 

“How ?” “Why ?” “Wherefore ?” “What is the reason ?” 
“What is your opinion ?” are a nest of snakes for the innocent beginner 
to lay hold of. 

(in) The following illustrations are well worth perusal : — This was 
a cross-examination of an intelligent Police constable. 

Q. “Had you any reason, constable, for arresting the prisoner as 
you did for suspecting him, in fact ?” 

That was the straightforward way of putting it. Judge likes 
straightforwardness — Jury admires the young counsel’s jaunty manner, 
and the Police constable likes to be dealt with witliout any attempt to 
circumvent him. But that is a very dangerous question for the accused. 
It would cost him his liberty. 

Q. “Wh}'^ did you suspect him ?” asked counsel. 

A. “I knew he was one of the worst thieves we got.” 

Mark the impression that the question and the answer should have 
rnade upon the Jury. How any answer to such a question would benefit 
the accused, it is impossible to know. Harris’ Hints on Advocacy, 
Introductions, xii-xiii. 

oath * witness again and again that he is on 

. .. careful to avoid contracting the habit into which an advocate 
' f K* ^ lapse if he does not keep guard over himself at the beginning 
ot his practice. Do not indulge too much in adjurations to witnesses 
® the truth reminding them continually that they are on their 
oathS; ^ “Now, Sir, upon your solemn oath,” “Remember, you are upon 
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oath, and take care what you say,” and such like. If frequently 
introduced, they lose their force by repetition. They are very effective 
when judiciously employed, and uttered with a due solemnity of tone 
and manner and on fit occasions, but they should not put forward on 
every slight pretence as well to frighten an honest witness as to awe a 
dishonest witness. Reserve such an appeal for times when it may be 
used with effect, because, with obvious propriety, when you 
believe that a witness is tampering with his conscience 
you may sometimes successfully prevent the contemplated perjury by 
a solemn appeal, and especially if you add to it an exhortation not to be 
hasty in his answer, but to think before he speaks. The countenance, 
the tone of the voice, the very attitude, should express the language 
you utter. You may word it somewhat after this fashion : ‘Remember, 
you have sworn to tell the truth and the whole truth. Now (put the 
question, and add), think before you speak, and answer me truly as you 
have called God to witness your words.” Cox’s Advocate referred to 
in VVrottesley’s Examination of Witnesses, p. 133. 

Rule 35 . — “Do not repeat questions in cross-examination. But 
sometimes by sheer repetition you unnerve a witness and get but 
truth from him.” See separate chapter “Repeating Questions in Cross- 
examination.” 

Rule 36 . — “If you can safely admit a fact do not put the other party 
to proof which the other party can easily prove.” 

Rule 37 . — “Do not cross-examine a witness on unimportant 
details.” 

Assuming that you prove something by examination of particular 
details, ask yourself, “Now, if I prove that fifty times over, will that 
affect the judicial mind or will it affect the minds of the Jury who are 
finally disposing of this matter ?” If it won’t then drop it. Leave it 
out immediately. 11 Cr. L. J. p. 74. 

Illustrations. 

Counsel should take care that he does not argue with the witness 
about the correctness or appropriateness of the language used or such 
other trifles. 

It has often happened that an Advocate has been placed not only 
in a false but in a grotesque position by not observing this rule. On 
one occasion a gentleman who desired to ‘score’ off a witness asked : 

“Were you doing so and so. Sir ?” 

“Yes,” said the witness, “I were.” 

“You mean,” retorted the Advocate, “You was.” 

The learned gentleman, I need not say, was overwhelmed with the 
ridicule he had endeavoured to cast upon the witness. See Harris’ 
Illustrations in Advocacy, p. 90. 

“A poor Welsh woman leaving home to attend an annual meeting 
of the Methodists replied, on being questioned as to the numerical 
amount of the probable assemblage, that perhaps there would be a 
matter of four millions, this in a little open ground that, by no 
possibility, could accommodate as many thousands.” See Hardwicke’s 
Art of Winning Cases. 
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Ride 38,— "Bo not lose your temper and never make exhibition of 
ill-feeling.’* Harris’ Hints on Advocacy, p. 220. 

In cross-examination it is important to eliminate any concern about 
your own case, because the moment you are thinking about what your 
case is or will be, or what effect the evidence will have on your case, 
your mind is distracted from a subject which^ requires singleness of eye 
and purpose, and singleness of mental action.” 11 Cr. L. J. p. 78. 

Mr. Wilde (afterwards Lord Penzance) when a Queen’s counsel was 
a remarkable advocate, with the advantage of good presence and, unlike 
many eminent leaders, generally took a favourable view of a case before 
it came on, instead of suggesting difficulties. If he lost the verdict he 
would say : “We cannot always win.” Harris’ Hints on Advocacy, 

p. 822. 

“Never be bluffed out of Court, but do not begin the bluff,” says 
Judge Donoven in his work entitled “Tact in Court,” p. 118. 

Once in Court, stay in, and be an opponent, as Shakespeare well 
describes through Polonius ; “Beware of entrance to a quarrel, but 
being in, bear it that the opposer may beware of that.” Tact in Court, 

p, 118. 

“Never show disappointment.” 11 Cr. L. J. 79. 


“Be forcible, firm, dignified and clear.” 

“Be bold and press a just claim of proper defence regardless of 
consequences, and do not exult on favourable answers.” 


On this subject, Cox says : — “At the very outset, let us warn you 
against exhibiting any kind of emotion during cross-examination ; 
especially to avoid the slightest show of exultation when the witness 
answers to your sagacious touch, and reveals what apparently he 
intended to conceal. It startles him to self-command, and closes the 
portal, of his mind against you more closely than ever. 


You have put him upon his guard and defeated yourself. Let the 
most important answer appear to be received as calmly and unconsciously 
as if it were the most trivial of gossip. In the same manner you may 
carry him to the conclusion of his story, and what with an explanation 

addition to another and a toning down of the colour of 

usually appear in a very different aspect 

'vhich it wore at the 

close of the examination-in-chief. Cox’s Advocate. 


,, to distort facts 

11 1^» «l« To* 


in cross-examination.” 




than rS ''"'y 

tions, but who seeks to distort tliA f ^ • accept ^e facts with qualifica- 

something l^ss or more than U stiuld meTn/" U L. 

purpose shS be to ^certain 'Se^ve^'^t ^tt.^’ 
exists to try the memory of th^ error if it 

should you seek to entr^ him intrT u ^ trustworthy. Never 

him into perplexity, wi^ a des?^ "u-** throw 

not only is he honest, but thlt®he ha “nof** '•"“'Ve that 

advocah^issWotly Unuted by the X“of Sity'fTt 
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permissible for you to tamper with the truth in others, or tempt them to 
confound or conceal it than to be false to yourself. The art to be 
practised in cross-examination is to be used only when you really believe 
that the witness has not told the truth and it is your honest purpose to 
elicit it.” Cox’s Advocate cited in Wrottesley, p. 112. 

“Never attempt to win the ease by impioi)cr means. Always base 
your claim or defence on justice, equity and good conscience and not on 
mere technicalities.” 

It has been said of Abraham Lincoln that “he had the ability to 
perceive with almost intuitive quickness, the decisive point in a case and 
the wisdom to throw away all the trappings, no matter how brilliant 
they might be, and cling to that one main point as a shipwrecked seaman 
clings to a lonely spur.” In speaking to his partner Mr. Herndon, he 
said “If I can clear this case of technicalities, and get it properly swung 
to the Jury, I will win it.” 13 M. L. J. p. 211. 

General John H. Littlefield, who studied law under Mr. Lincoln 
tells this anecdote of him : — “ All clients knew that, with old Abe as 
their lawyer, they would win their case, if it was fair ; if it was not, 
that it was a waste of time to take it to him. After listening some- 
time one day to a would-be client’s statement, with his eyes on the 
ceiling, he swung around in his chair and exclaimed : — “ Well, you 
have a pretty good case in technical law, but a pretty bad one in 
equity and justice. You will have to get some other fellow to win 
this case for you ; I cannot do it. All the time talking to the Jury 
I would be thinking, ‘Lincoln, you are a liar,’ and I believe I should 
forget myself and say it out aloud.” 13 M. L. J. p. 211. 

“ Much of the force of his argument,” writes Judge Scotts, “lay 
in his logical statement of the facts of the case. When he had in 
that way secured a clear understanding of the facts, the Jury and 
the Court would seem naturally to follow him in his conclusions as to 
the law of the case. His simple and natural presentation of the 
facts seemed to give the impression that the Jury were themselves 
making the statement. He had the happy and unusual faculty of 
making the Jury believe they, and not he, were trying the case. 
Mr. Lincoln kept himself in the background, and apparently assumed 
nothing more than to be an assistant counsel to the Court or the 
Jury, on whom the primary responsibility for the final decision of the 
case in fact rested.” 13 M. L. J. 212. 

Rule 40. — “ Never abuse your privilege as counsel.” See separate 
chapter “Abuse of Cross-examination.” 

Rule 41 — “ Do not appeal to the sympathy of the Judge or 
Jury too often.” Sometimes counsels appeal to the Court that his 
client has a wife and a number of children and that there is nobody 
to support them in case of heavy sentence being passed on him. 

Illustrations. 

(i) In a case the Judge, addressing the Advocate, said : — 

“"Mr., let me hear no more of that kind of argument : your 
client has a right to his wife and three children, but he has no right 
to steal the plaintiff’s property in order to support them.” Harris’ 
Illustrations in Advocacy, p. 91. 

{ii) It is not often that Jury can be reached from the front in 
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battle, and a ^ank movement mav be bf;ttcr. A Vre^tem coLLniel 
made an appeal for the release oi a youiii boy. char’^d witli ax^i’n. 
a terrible offence, not clearly proven by this side iilustration : "T':- 
a boy like this, life is Little thought o:. and p-iriis-hinent Ls hardly 
realist. He sits here as cold as marble. BroLL.ih." in unir^!>ned and 
on hail surronnded by some frien'd* ■'vh.o love him. he has not yet 
learned to p?alise the consctq^uenees of an adverse verdict. The chier 
anxietv is to the other members of his family. To them, his convic- 
tion would be worse than the ;^ave. hea the little Farrin^on boy 
was crushed to death the other day between two h'l^e trucks and 
Dr. Eddy folded his broken b*cdy in his fatherly arms and carried 
it home, the scene was one lon^ to be remember^. But the parting 
of a mother with a conviction to know that he is to Linger in his youth 
ten or a dozen years in anguish is a far deeper s^crrcw. S>?ner ‘.‘r 
Later all home relatiocLS will be severed. Death with noiseless footfall 
comes in. seals up the doors of breath, puts out the light of the eyes, 
freezes the purple current of the veins, and we lay ^em : to rest 
for ever, and go away in sadness, for a time : * but even death is not 

dbhonour. It is not like consigning one to a living tomb not so 
dreadful, not so terrible in its conseqnences : and of all thimr? to a 
Jury, the first and middle and last consideration is the consequences 
of their verdict.'* See Donovan's Tact in Court, pp. 

Buie -ff. — *• Be always ready with law and evidence." 

- >Iafce your own case by your own side's testimony. Stop when 
yoa get a ruling, make a point, or reach a climax. Let the other 
side kin their case by cross-examinatioa if they care to. but leave 
such weapons to the unwarj'. Act with firmness ; hate no one : learn 
to please in persuading ; reh- upon fair jurors, clear testimony and 
intense energy with a thorough preparation.” See Donovan's Tact in 
Court. See separate chapt^ - fteparalion of Croess-examination.” 

Buie — - Never interfere with the Judge if he begins to cross- 

examine. See separate chapter on ** Cross-examinatioa by Judge.” 

Buie Do not attempt to effwt the impossible in cross- 

examination.** 

Some coazk»el used to conduct cross-examinatioa bv the hour 
upon those facts which no man. not even the all-powerfui Judge on 
the Bench, could shake an examination entirelv devoted to attacking 
those partkuiar facts. That is due to curious’ psvchological condition 
aramg from the vmy strength of the facts and the cross-examiner 
becomes irresistibh- impressed with the idea that these are the things 
hemnst a^ck, the very things that a wise cross-examiner would 
hom, would not touch under any circumstances- 11 Cr. L. J. p. T 4 . ' 

j. Lead the witnesses to absurd results.” See separate 

of “Exaggeating Witnesses,” and -Lead the Witness to Absurd 
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A- •* Xh^r may be. I wiU aot pretend to say that the nest 
I up here I can cc-oimuiiioate a< I have done to-dav.** 

Q. " Certahily not ; there are people that proverbially ought to 
nave a menior." ? " 

A- *• Yes. certainly." 

Q. \qu m a k e your evidence a little longer or shorter. aoe»>rd- 
ing as the occasion suits." 

A. ** \ es. I mention the circumstances as they come to mv 
recodection " 

3Ir. Gurney : ■* That is observatioo. and not question." 

Mr. Adolphus : “ I am as king him a question." 

L C- J. Dallas : - You should not now observe on the evi- 

dence." 


Mr. Ad«>iphus : - This about the digging entrenchmoits von did 
not state on Monday ? " 

X. ~ Xo. I forgot that." 

Q. The next time there will be a new story ? " 

5Ir. Gurney : - I must interpoese. my Lord." 

L. C. J. Dillas : •• All these observatioos are certainh* incorrect. 

3Ir. Adolphus : He has said it himself. ‘ when next I come 
into the box. I shall recollect other things.* and upon that I put 
the question, whether he would tell another story the nest time he 
comes. 


L. C. J. Dallas : - Ask him the question if yon wish it." 

>Ir. Ad«3lphas : Shall you tell us a new story the next lime ? " 

A. - Xo. H anything new occurs to my mind when I come to 
stand here. I will state it.” ( 1S20) Ings" Trial 33 How. St. Tr. 
pp. 937 — 999. 


I-' I a t 


1. “ Avoid strengthening your oppcment's case by eUciting 

answers that were omitted in examination-ni-chief. or which could not 
be asked in examir.atk>a-in-chief. 

'i. ^Vhen a reluctant witness bs drawn as near to the point as 
there is any hope of his being drawn or driven, it ks always dan^erois 
to attempt to urge him farther. 

3. If a witness has a strong bias, you must lead him on until 
his bias becomes manifest and overpowering. 

4. strong interest weakens the side on which it lies ; it will be 
proper to elicit this at the earliest opportunity and shown eariv in the 
c rorss^xaniina t ion. 

5. Xevfr ask a question the answer to which may be adverse to 
vour client. 


6. If you are desirous of getting an answer to a particular 
question, do not put it. The probability b that the witness will know 
your difficTilty. and avoid giving you exactly what you wish, and unless 
you circumvent him. he will evade your question. 
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7. Avoid putting a question which may make an opening for a 
flood of questions for your opponent. 

8. Do not cross-examine for explanations, unless the explanation 
is necessary for your case.” See Harris’ Hints on Advocacy. 

9. “Do not put the same question upon some important piece of 
evidence to every witness. If you have got the first contradicted by the 
second, let the matter rest ; the next witness may make a guess, and 
corroborate the first, which will materially weaken the effect of tlic 
contradiction. By judiciously pursuing the line you may get all the 
witnesses to contradict one anotlicr. See Wellman’s Art of Cross- 
Examination. 

10. “Whenever you liave once fairly caught a witness, do not 
sacrifice the advantage by c.xhibiting him too ostentatiously. You need 
not give iiim a second run for the purpose of going over the same ground 
again.” See Wellman’s Art of Cross-Examination. 

11. “Manner plays great part in advocacy. A question in one tone 
will induce an answer while in another it will not. An emphasis upon a 
particular word may produce a totally different version from that which 
would cause if laid upon another.” Sec Harris’ Hints on Advocacy. 

12. “What is called a serious cross-examination when applied to a 
truthful witness, only makes tlie truth stand out more clearly, and unless 
counsel is able to arrive, in his own mind, at a satisfactory opinion, it is 
far better to ask nothing than to flounder on with the chance of getting 
out something by a crowd of questions.” Sec Life of Sergeant Ballantinc. 

p. 126. ^ 

18. ‘ If a witness intends to commit perjury, it is rarely useful to 
press him upon the salient points of the case, with which he probably 
has niade himself thoroughly acquainted, but to seek for circumstances 
for which he would not be likely to prepare himself.” See Life of Sergeant 


1 wl"® cross-exanunation, the rarest, the 

S' the ‘ to be acquired of the accomplishments 

of the advocate, we would again urge upon your attention, the import- 

wkhoit'hav-^'*"'® “'‘dtessing a jury you may sometimes^talk 

witliout having anything to say, and no harm will come of it. But in 

question that does not advance your cause in- 
IXui a rCd There “ ‘^^«"-\°‘>jeet to attain, dismiss the witn"; 

SiroTthe destruction or victory. If the sum- 

Xen to sit down tfiat 

when tokeL h^s^e/^ v may be described as knowing 

this lesson W experience in our Courts will tench you 

s'sr,;; ™ SKr'j” "'Vr ™ 

attorneys are ««*•<» f i* ^ amount of ability in other duties. The 
Everrf';hr;iXm‘o?zraVst governs your tongue, 

ipvill be recognized i^thrrcsulV''‘"Ymw''r"°‘ “PPumut at the moment.’ 
than that of the talker .but it wMi slower growth 

Cox’s Advocate. ’ enduring.” 



CHAPTER Vn 
Abuse of Cross-Examination 

It has often been noted that cross-examination is abused. It is 
used as an instrument of torture for the purpose of enabling the parties 
for eliciting the truth. Evidence Act has prohibited the putting of 
defamatory or scandalous question or questions couched in offensive 
language. SeeSa. 149-150, Ev. Act. 

The Court shall forbid any question which appears to it to be 
intended to insult or annoy, or which, though proper in itself, appears 
to the Court needlessly offensive in form. See S. 152, Ev. Act. 

“It requires forensic experience and intelligence to make a right 
use of this great instrument for the discovery of truth. Whereas cross- 
examination is the most powerful weapon in the hands of an experienced 
advocate, it is very dangerous, although a very tempting one, in the 
hands of the novice. It is a double-edged weapon and as often wounds 
him who wields it, as him at whom it is aimed. 

But if cross-examination be a powerful engine, it is likewise an 
extremely dangerous one, and often recoils fearfully, even on those who 
know how to use it. The young advocate should reflect that if the 
transaction to which a witness speaks really occurred, so constant is the 
operation of the natural sanction of truth, that he is almost sure to 
recollect every material circumstance by which it was accompanied, and 
the more his memory is proved on the subject, the more of these circum- 
stances will come to light, thus corroborating instead of shaking his 
testimony. And forgetfulness on the part of witnesses of immaterial 
circumstances, not likely to attract attention, or even slight discrepancy 
in their testimony respecting them, so far from impeaching their credit 
often rather confirms it. Nothing can be more suspicious than a long 
story told by a number of witnesses agreeing down to the minutest 
details. Hence it is a well-known rule, that a cross-examining advocate 
ought not, in general, to ask questions the answers to which, if unfavour- 
able, will be conclusive against him, as, for instance, in a case turning on 
identity, whether witness is sure, or will swear, that the accused is the 
man of whom he is speaking. The judicious course is to question him 
as to surrounding or even remote matters, which may show that he is 
mistaken, that his memory is not good, etc.” iSeeBest, S. 660. 

Fear of Cross-examination 

“Sometimes you get a witness who is thoroughly frightened. 
^Vomen sometimes get frightened and they tell you they do not know 
what they do know, and they tell you this even when their want of 
knowledge seems to be fatal to their case. What shall you do with such 
a witness ? You have to show by a course of cross-examination that the 
witness simply does not know what she is talking about. 

“Some years ago an eminent English counsel encountered just that 
difficulty. The witness said she did not know what she did know ; if he 
did not know she could not recover. So he began to put a series of 
questions to her. ‘What day of the week is this ?’ ‘I do not know.* 
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• i-u* 9 ’ «T Arx nnf know ’ ‘What IS vouF name ?' ‘I don’t 

•\Vhat year ^ th.s^ d everybody that the wo.lja,, 

dW act know wha? she was"^ talking about. This e.h.h.t.on saved her 
case ” See 12 M. L. J. 369-370. 

' Even men of the greatest ability and expcricnee often dread the 
ordeal of crostexamination. A singular instance oi t us .s given by 
Sps in Ws work on “Curran and His Contemporaries. Kegard.ng 
.n of Thief Justice Bushee to pass the ordeal of eross-examination 

by Lord BrLghl. the auZr says iL-Never shall I forget the state of 
nervoL excitement into which he worked himself on being summoned to 
give evidence before the Irish Committee in the House of Lords m 1839. 
f Ihink I see him at this moment, as I sa^v him then, hawking his carpet 

bagfull of documents up and down the oorndors. now walking hmiself 

out of breath, now pausing to reeover it, now eyeing the bag on which 
he much counted, and again gazing about in absolute bewilderment. At 
last in much perturbation he exclaimed : ‘ The character ^ a witness is 

new to me, Phillips. lam familiar with nothing here. The matter on 
which I come is most important. I need all my sclf-possessiom and yet 
to protest to you, I have only one idea, and that is. Lord Brougham 

cross-examining me.” 


During the trial of the case of Tilton v. Beecher, in the cross- 
examination of Mr. Beecher, an orator and a pulpit preacher of the 
highest order, the cross-examining counsel found fault with the hesitancy 
of the eloquent and able divine in not answering his questions more freely 
and directly, and the reply made was : “1 am afraid of you.” 

It is said of Garrick, the famous actor, that, when examined as a 
witness respecting the nature of a free benefit, he was incapable of giving 
an intelligible testimony. See Hardwick, p. 87. 

In noticing these incidents as to the fear of cross-examination, 
Mr. Wrottesley says : — “If distinguished men like Bushee and Beecher 
and Garrick are frightened at the idea of submitting to cross-examination, 
what must be the feelings of delicate women and young persons who arc 
sworn for the first time and who are unaccustomed to the publicity 
incident to the trial of a cause in one of our courts ? How inexcusable, 
then, must be the conduct of the advocates who handle such witnesses 
roughly in their cross-examinations.” See Wrottesley, pp. 101-102. 

Great allowance is always made for a nervous witness, who 
invariably receives the sympathy of the jury. You have to guard, 
therefore, against ofTending that sympathy, as you undoubtedly would by 
a severe tone or manner. Sec Harris, p. 82. 


From the time the average lay witness hears his name called by the 
Court orderly till he hears the welcome news, ‘That will do, thank you,’ 
he feels uneasy, he perspires, his pulse increases and somehow his nerves 
are not quite steady. Is all this necessary and unavoidable ? The Court 
has ordered the witness to come at the e.xpense of one of the parties, in 
order to tell it quietly and disinterestedly what he knows of a certain 
state of facts, or alleged facts. In theory the witness comes as a sort of 
friend to enlighten the Court with his knowledge. No ability, no punish- 
ment, no blot on his name will he incur, provided only he speaks and speaks 
truth. That is the theory ; but the treatment meted out to the average 
witness in practice hardly conforms to it. The witness knows ^yhat be 
has to go through, and hence his overstrung nerves, his panting heart. 
In other words, the witness knows that as soon as he pledges his solemn 
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oath, he will be regarded as fair game to be bullied and badgered by 
counsel for the opposing side, and sometimes too, by the counsel who 
called him, who seeks to make him, by hook or crook, and what is 
called the art of examination and cross-examination, tell a story favour- 
able to his contention. 

The witness is perfectly honest, but he is just an ordinary layman, 
unfamiliar with the ways of lawyers. . The atmosphere of a law Court 
breathed from the bald elevation of the witness-box, acts on him like 
some stimulo-sedative drug, exciting his brain and dulling his faculty of 
memory. 4 M. L. J. p. 11. 

Archbishop Wiiately strongly condemns this unfair treatment of 
witnesses by counsel. He says: “I think that the kind of skill by 
whieh the cross-examiner succeeds in alarming, misleading or bewilderin<y 
an honest witness may be churaetcrised as the most base and depraved 
of all possible employments of intellectual power. Nor is it by any 
means the most effectual way of eliciting truth. The mode best adapted 
for attaining this object is, I am convinced, quite different from that by 
whieh an honest, simple-minded witne.ss is most easily baffled and 
confused. I have seen the experiment tried of subjecting a witness to 
such a kind of cross-examination by a practical lawyer as would have 
been, I am convinced, the most likely to alarm and perplex many an 
hone.st witness, without any effect in shaking the testimony ; and after- 
wards by a totally opposite mode of examination, such as would not at 
all have pcrj)lcxed one who was honestly telling the truth, that same 
witness was drawn on. step by stej), to acknowledge the utter falsity of the 
whole. Generally .speaking, a (juict. gentle and straightforward, though 
full and careful, examination will be the most adapted to elicit truth, and 
the manoeuvre and the brow-beating which are the best adapted to 
confuse an honest, simple-minded witness arc just what the dishonest one 
is the best prepared for. The more the storm blusters, the more 
carefully he wraps round him the cloak which a warm sunshine will 
induce him to throw' off.” 

Illustrations 

(0 A witness, John Jones, had been called. He was sworn and 
asked to say what he knew' about the affair. 

A. “Nothing.” 

Q. “Nothing ! Have the goodness to pay attention, Sir. You 
remember being in the Red Cow Inn on the 10th of last month ?” 

A. “No, I don’t.” 

The counsel handed the w'itness the depositions. 

Q. “Is that your name ?” 

A. “Yes.” 

The judge nodded to the barrister. “You may treat him as a 
hostile w'itne.ss.” 

The barrister, having been given permission, began : 

Q. “Mr. John Jones, you deny everything you have ])reviously 
sw'orn. Have you been in the company of prisoner’s friends since you 
last gave evidence ?” 


A. “No.” 
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Q. “I see. What did you have to drink before coming here ?*' 

A. “Nothing except tea.” 

Q. “Tea— ahem ! a queer sort of tea. How many glasses of tea did 
you have ?” 

A. “I had two cups.” 

Q. “Two very large cups, eh ?” 

The witness turned to the judge. 

A. “My lord, why should I be insulted ?” 

The judge intervened. “Of course not ; nobody means to 
insult you, but ” 

“My lord, I know nothing about this case. I am a juror in waiting. " 
5 M. L. J. p. 105. 

It may be noted that the barrister had not the patience to see 
that there was probably some mistake, but immediately jumped to 
suggestions of bribery and drunkenness. It was not his fault. Serjeant 
Burfuz did the same sort of thing ; but the Burfuz type is becoming 
extinct now, and so much the better. 5 M. L. T. p. 105. 

(li) A barrister, who had only just emerged from the solicitor's 
ranks, said to another solicitor, “If your man doesn't settle, tell him I 
shall ask him whether he doesn’t cat his meals in the kitchen. I was 
articled to him and know all about him.” 5 1\I. L. T. p. 105. 

{Hi) Some twenty-seven years ago, as the result of Sir Charles 
Russel’s handling of one of the witnesses in the famous Osborne case, 
a loud outcry was raised against what was called ‘the abuse of cross- 
examination.’ A long discussion in the London Times, in which 
aggrieved witnesses clamoured for protection from their forensic tor- 
mentor was relieved by a lively contribution from Sir Frank Lockwood, 
narrating an experience of his own cross-examining a witness at the York 
Assizes as to the exact position of certain cattle on a road, ‘beasts’ as 
they call them in Yorkshire. 

Q. “Now, my man,” said Lockw'ood, “you say you saw these 
animals clearly from where you stood, how far off can you usually see a 
beast ?” j 


A. The witness, looking critically at Lockwood across the Court 
replied, “just about as far off as I am from you.” « M. L. J. 94. = 31 

L. J. p. 110. • * 


(iv) A lawyer in the province of Bihar began to attack the prose- 
cutor by way of so-called “suggestions” involving dishonourable con- 
duct. The Court should demand from the advocate an assurance that 
he has good grounds for making the suggestion. If the assuiance is not 
received, cross-examination on those lines should be stopped promptly. 
If the assurance is given and it should appear at the termination of 
the trial that no such grounds existed, a tribunal should bring the con- 
duct of the advocate to the notice of the High Court. 1980 P 195 


It may be remarked that a threat to ask the complainant in 
cnmuial total scandalous or indecent questions unless he paid money 
amounts to extortion. See 9 P. 725. ^ money 


(c) One of the glaring instances of the abuse of the privileges of 
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counsel was the cross-examination of Russell Sage by the Hon’ble J. H. 
Choate in the famous suit brought against the former by W. R. Laidlaw. 

The facts of the case were as follows : — 

One the fourth day of December. 1891. a stranger by the name of 
Norcross came to Russell Sage’s New York office and sent a message to 
him that he wanted to see him on an important business, and that he 
had a letter of introduction from Mr. John Rockfeller. Mr. Sage left 
his private office, and going up to Norcross, M’as handed an open letter 
which read, “This carpet bag I hold in my hand contains ten pounds of 
dynamite, and if I drop this bag on the floor it will destroy this buil- 
ding in ruins and kill every human being in it. I demand twelve 
hundred thousand dollars, or I will drop it. Will you give it ? Yes 
or no ?” 

Mr. Sage read the letter, handed it back to Norcross, and suggested 
that he had a gentleman waiting for him in his private office, and could 
oe through his business in a couple of minutes when he would give the 
matter his attention. 

Norcross responded : — “Then you decline my proposition ? Will 
you give it to me ? Yes or no ?” 

Sage explained again why he would have to postpone giving it to 
him for bvo or three minutes to get rid of some one in lus private office, 
and just at this juncture. Mr. Laidlaw entered the office, 
saw Norcross and Sage without hearing the conversation, and waited in 
the a'hteroom until Sage should be disengaged. As he waited, Sage edged 
toward him and partly seating himself upon the table near Mr. Laidlaw, 
and without addressing liiin, took liim by the left hand as if to shake 
hands with him, but with both his own hands, and drew Mr. Laidlaw 
almost imperceptibly around between him and Norcross. As he did so, 
he said to Norcross, “If you cannot trust me, how can you expect me 
to trust you ?” 

With that there was a terrible explosion. Norcross himself was 
blown to pieces and instantly killed. 5lr. Laidlaw found himself on 
the floor on top of Russell Sage. He was seriously injured, and later 
brought a suit against Mr. Sage for damages upon the ground that he 
had purposely made a shield of his body from the expected explosion. 
Mr. Sage denied that lie had made a shield of Laidlaw or that he^ had 
taken him by the hand or altered his own position so as to bring Laidlaw 
between him and the explosion. 

The Jury rendered a verdict in favour of Mr. Laidlaw of £ 40,000, 
which judgment was sustained by the General Term of the Supreme 
Court, but subsequently reversed by the Court of Appeals. The cross- 
examination of Mr. Sage by Mr. Choate is interpting, as an instance 
of what the New York Court of Appeals has decided to be an abuse of 
cross-examination into which, through their zeal, even eminent counsel 
are sometimes led. It also shows to what lengths Mr. Choate was per- 
mitted to go upon the pretext of testing the witness’s memory. 

It was claimed by Mr. Sage’s counsel upon the appeal that “the 
right of cross-examination was abused in this case to such an e.xtent as 
to require the reversal of this monstrous judgment, which is plainly the 
precipitation and product of that abuse.” And the Court of Appeals 
unanimously took this view of the matter. 
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After Mr. Sage had finished his testimony in his own behalf, Mr. 
Choate rose from his chair to cross-examine ; he sat on the table back of 
the counsel table, swinging his legs idly, regarded the witness smilingly , 
and then began in an unusually low voice. 

Q. “Where do you reside, Mr. Sage ?” 

A. “At 506, Fifth Avenue.” 

Q. (Still in a very low tone). “And what is your age now ?” 

A. (Promptly). “Seventy-seven years.” 

Q. (With a strong raising of his voice). -Do you ordinarily hear 
as well as you have heard the two questions you have answered me ?” 

A. (Looking a bit surprised and answering in an almost inaudible 
voice). “Why, yes.” 

Q. “Did you lose your voice by the explosion ?” 

A. “No.” 

Q. “You spoke louder when you were in Congress, didn’t you ?” 

A. “I may have.” 

Mr. Choate, resuming the conversational tone, began an unexpected 
line of questions by asking in a small-talk voice, “What jewelry do you 
ordinarily wear ?” 

Witness answered that he was not in the habit of wearing jewelry. 

Q. “Do you wear a watch ?” 

A. “Yes.” 

Q. “And you ordinarily carry it as you carry the one you have at 
present in your left vest pocket ?” 

A. “Yes, I suppose so.” 

Q. “Was your watch hurt by the explosion ?” 

A. “I believe not.” 

Q. “It was not even stopped by the explosion which perforated 
your vest with missiles ?” 

A. “I do not remember about this.” 


The witness did not quite enjoy this line of questioning, and swung 
his eye-glasses as if he were a trifle nervous. Mr. Choate, after regarding 
him in silence for some time, said, “I sec you wear eye-glasses.” The 
witness closed his glasses and put them in his vest pocket, whereupon Mr. 
Choate resumed, “And when you do not wear them, you carry them I 
see, in your vest pocket.” ’ 

Q. “Were your glasses hurt by that explosion which inflicted 
forty-seven wounds on your chest ?” 

A, “I do not remember.” 


Q. 

pair ?” 


“You certainly would remember if you had to buy a new 


If the witness answered this question, his answer was lost in the 
laughter which the court officer could not instantly check. 

Q. “These clothes you brought here to show, you are sure thev are 
the same you wore that day ? ^ 

A. “Yes.” 
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Q. "How do you know ?” 

A. ‘ The same as you would know in a matter of that kind.” 

Q. “Were you familiar with these clothes ?” 

A. “Yes. Sir.” 

Q. “How long had you had them ?” 

A. “Oh, some months.” 

Q. “Had you had them three or four years ?” 

A. “No.” 

Q. “And wore them daily except on Sundays ?” 

A. “I think not ; they were too hcav'y for summer wear.” 

Q. ‘‘Do you remember looking out of the window that morning 
when you got up to see if it was cloudy, so you would know whether to 
wear the old suit or not ?” 

A. "I do not remember.” 

Q. “Well, let that go now ; how is your general health, good as a 
man of seventy-seven could expect ?” 

A. “Good except for my hearing.” 

Q. “And that is impaired to the extent demonstrated here on this 
cross-examination ?” 

The w'itncss did not answer this question, and after some more 
kindly inquiries regarding his health, Mr. Choate began an even more 
intimate inquiry concerning the business career of Mr. Sage. 

He learned that the millionaire was born in Verona, Oneida County, 
went to Troy when he was eleven years old, and was in business there 
until 1863, w'hen he came to this city. 

Q. “What was your business in Troy?” 

A. “Merchant.” 

Q. “What kind of a merchant ?” 

A. “A grocer, and I was afterwards engaged in banking and rail- 
road operating.” 

Mr. Sage, as a railroad builder, excited Mr. Choate’s liveliest 
interest. He wanted to know all about that, the name of every road he 
had built or helped to build, when he had done this, and with whom he 
had been associated in doing it. He frequently outlined his questions 
by explaining that he did not wish to ask the witness any imjiudcnt 
questions, but merely wanted to test his memory. The financier would 
sometimes say that to answer some questions he would have to refer to 
his books, and then the Lawyer would pretend great surprise that the 
witness could not remember even the names of roads he had built. Mr. 
Sage said, “Possibly we might differ as to what is aiding a road. Some 
I have aided as a director, and some as a stockholder.” 

“No, we won’t differ ; we will divide the question.” 

Mr. Choate said : — “First name the roads you have aided in build- 
ing as a director and then the roads you have aided in building as a 
stockholder.” 

The witness either would not, or could not, and after worrying him 
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with a hundred questions on this line, Mr. Choate finally exclaimed. 
“Well, we will let that go.” 

Next the cross-examiner brought the witness to consider his railroad- 
building experience after he left Troy and came to New \ ork, whereby 
he managed, under the license of testing the memory of the witness, to 
show the Jury the intimate financial relations whicli had existed between 
Mr. Sage and Mr. Jay Gould, and finally asked the witness point blank 
how many roads he had assisted in building in connection with flir. Gould 
as director or stockholder. After some very lively sparring the witness 
thought that he had been connected in one way or another m about 
thirty railroads. 

“Name them ! ” exclaimed Mr. Choate. The witness named three 
and then stopped. 

Q. (Looking at his list). “There are twenty-seven more.” 

“Please hurry, — you do business much faster than this in your 
office.” 

Mr. Sage said something about a number of auxiliary roads that 
had been consolidated, and roads, that had been merged, and unimport- 
ant roads whose directors met very seldom, and again said something 
about referring to his books. 

Q. “Your books have nothing to do with what I am trying to 
determine, which is a question of your memory.” 

The witness continued to spar, and at last Mr. Choate exclaimed. 
“Now is it not true that you have millions and millions of dollars in 
roads that you have not named here ?” 

All of the counsel for the defence were on their feet, objecting to 
this question, and Mr. Choate withdrew it, and added, “It appears you 
cannot remember, and won’t you please say so ? ” 

The witness would not say so, and Mr. Choate exclaimed, “Well, 
I give that up,” and then asked, “You say you are a banker ; wliat kind 
of a bank do you run, — is it a bank of deposit ?” 

The witness said it was not, and neither was it a bank for circulat- 
ing notes. “Sometimes I have money to lend,” he said. 

Q. “Oh you are a money-lender. You buy puts and calls and 
straddles ?” 


The Witness said that he dealt in these privileges. 

“Kindly explain to the Jury just what puts and calls and straddles 
are,” the lawyer said encouragingly. 

rate cIX'l to operX” 

A. “A sort of benevolent institution, eh ?” 

tunitvH'n ^ “f moderate means an oppor- 

tunity to learn the methods of business.” ‘ ^ 

Q. “Do you refer to puts or calls ?” 

A. “To both.” 


Q. “I do not understand.” 

A. “I thought you would not ” (with a chuckle). 
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Mr. Clioatc afTccted a puzzled look, and asked slowlv • “ Is it 
.something like this: they call it and you put it ? If it goes* down th-v 
get tlie chargeable benefit, but if it goes up you get it ? ” 

A. “I only get what I am paid for the privilege.” 

Q. “Now, what is a straddle ? ” 

A. “A straddle is the privilege of calling or putting.” 

"Why, exclaimed Mr. Choate, with raised eyebrows, “ that seems 
to me like a game of chancc.^^ 

A. “ It is a game of the fluctuation of the market.” 

“That is another way of putting it.” Mr. Choate commended 
looking as if he did not intend the pun. Then he asked, “ The market 
once went very hca\y against you in this game, did it not ? ” 

A. “ Yes, it did.” 

. r occasion when vour customers could call, but 

not jmt, ch ? . »“«- 

Mr. Sage looked as if he did not understand and made no reply, 
m ; “Did you not then have a run on your 

. witness made some reply, hardly audible, concerning a party of 
lialtimore roughs, wlio made a row about his ofTice for an hour when he 
refused to admit them. 

This phase of the question was left in that vague condition, and 
the cross-examiner opened a new subject and unfolded a three-column 

clipping from a newspaper, which was headed, “A Chat with Russell 
Sage.” 

Q. “The reporters called on you soon after the explosion ? ” 

A. “Yes.” 

Q. “One visited your house ? ” 

A. “ Yes.” 

Q. “ Did you read over what he wrote ? ” 

A. “ No.” 

Q. “ Did you read this after it was printed ? ” 

A. “ I believe I did.” 

Q. “ Is it correct ? ” 

A. “ Reporters sometimes go on their own imagination.” 

It developed that the article which Mr. Choate referred to was 
^vrittcn by a grand-nephew of the witness. When it had thus been 
identified, Mr. Choate again asked the witness if the article was correct. 

Colonel .James exclaimed : “Are you asking him to swear to the 
correctness of an article from that jiajicr? Nobody could do that,” 

“No,” Mr. Choate quickly responded. “I am asking him to point 
out its errors. Anyone can do tliat.” 

“This,” said Colonel James, “is making a comedy of errors.” 

The witness broke in upon this little relaxation with the remark, 
“Tlie reporter wiio WTOtc that was only in my house five minutes.” 
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“Indeed,” exclaimed Mr. Chontc, waving Ihc tlirce-column clipping, 
“he got a great deal out of you, and that is more than I have been able 
to do.” 

The first extraet from the newspaper clipping read as follows : 
“ Mr. Sage looks hale and hearty for an old man, — looks good for many 
years of life yet.” 

Q. “ Is that true ? ” 

A. “ We all try to hold our own ns long as we ean.” 

Q. “ You speak for yourself, when you say we all try io hold 07i to 
all that we can ? ” 


At this Mr. James jumped to his feet .agaiji, and there was another 
spirited passage at arms. When all had quieted down, Mr. Sage w’as 
next asked if the article was correct when it referred to him as looking 
like a “warrior after the battle.” He thought that the statement was 
overdrawn. The article referred to Mr. Sage's having shave<l himself 
that morning, wh:ch was three mornings after the explosion ; and when 
he had read that, Mr. Choate asked : “Did you have any wounds at 
that time that a visitor could see ? ” 


The witness replied that both of his hands were then bandaged. 

Q. “You must have shaved youself with your feet.” 

* ^ * 

Q. “Was it a relief to you to sec Laidlaw enter the office when 
you were talking to Norcross ? ” 

A. “ No, and if Laidlaw had stayed out in the lobby instead of 

coming into my office, he would have been by Norcross when the cxnlo- 
Sion took place.” ' ^ 

• ^ 9‘ think Laidlaw is indebted to you for saving his life 

instead of your being indebted to him for saving yours ? ” 


A. (Decidedly). “Yes, Sir. 




Q. “ Oh, that makes this a ve^ simple case, then. Did you brint? 
your clerk here to testify as to the condition of the office after the police 
had cleared it out ? ” * 

A. “ I did not bring him here, my counsel did.” 
it for you ? ” barking when you Iiave a dog to do 

Dillon and James jumped up, and Mr. James said gravely 
** which of us IS referred to as a dog ? ” K»«vciy, 

A. (Laughingly). “ Oh, all of us.” 

Mr. Choate seldom reproved the witness for the cliaracter of hi*; 
answers, although when he was examined by Colonel James on the l^c! 

was treated with very much less courtesy, for the Colonel 

teiif. r.ri.-.Sv’sir "" 


in use 


Mr. Choate’s next question referred to the diagram Avhich had been 
up to that point. He asked the witness if it was correct. 

down there, ''l‘wo,!dd‘be nrndTn? 8° 

uia be glad to have them, be glad to do anything. If 
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the Jury will go down there, I would be very glad to furnish tlicir trans- 
portation — if they will go.” 

Q. “If you won't furnish anything iw/ transportation, they won’t 
go. 

A. “It is substantially eorreet. I had a diagram made and I 
offered an opportunity to ISIr. Laidlaw’s eounsel to have a eorreet one 
made. I never withheld anything from anybody.” 

Tlie iliagram whieh Mr. Sage had prepared was produced and 
upon examination it was seen that it contained lines indicating a wrong 
nxlc. and had some other inaccuracies which did not seem to amount to 
much really ; but Mr. Choate ajxpcarcd to be very much impressed with 
these differences. 

“I want you,” he said to the witness, “to reconcile your testimony 
with your own diagram.” 

The witness looked at the diagram for some time, and Mr. Choate, 
observing him. remarked, '‘You will have to make a straddle to reconcile 
that, won’t you ?” 

Sam? marks and signs of erasures were seen on the Sage diagram, 
whieh gave Mr. Choate an opportunity to ask, in a sensational tone, if 
any one could inform him who had been tampering with it. No one 
could, and the diagram was dropped and the subject of a tattered suit of 
clothes taken up again. 

Q. “What tailor did you employ at the time of the explosion ?” 

A. “Several.” 

Q. “Name them ; I want to follow up these clothes.” 

A. “Tailor Jessup made the coat and vest.” 

Q. “Where is his place ?” 

A. “On Broadway.” 

Q. “Is he there now ?” 

A. “Oh, no, he has gone to heaven.” 

Q. “To heaven ; where all good tailors go ? Who made the 
trousers ?” 

A. “I cannot tell where I may have bought them.” 

Q. “Bought them ? You do not buy ready-made trousers, 
do you ?” 

A. “I do sometimes. I get a better fit.” 

Q. “Get benefit ?” 

A. “No ; better fit.” 

Q. “Where is the receipt for them ?” 

A. “I have none.” 

Q. “Do you pay money without receipts ?” 

A. “I do sometimes.” 

Q. “Indeed ?” 

A. “Yes ; you do not take a receipt for your hat.” 
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The vest was then produced, and two holes in the outer cloth were 
exhibited by Mr. Choate, who asked the witness if these were the places 
where the foreign substances entered which penetrated his body. The 
witness replied that they were, and Mr. Choate next asked him if he 
had had the vest re-lined. Mr. Sage replied that he had not. “How is 
it, tlien,” Mr. Choate asked, passing the vest to the Jury with great 
satisfaction, “that these holes do not penetrate the lining.” The witness 
said that he could not explain that, but insisted that that was the vest 
and it Avould have to speak for itself. l^Ir. Choate again took the vest 
and counted six holes on the cloth on the other side, and asked the 
witness if that count was right. Mr. Sage replied, “I will take your 
count,” and then caused a laugh by suddenly reaching out for the vest 
and saying, “If you have no objection, I would like to see it.” 

Q. “Now are not three of these holes moth-eaten ?” 

A. “I think not.” 

Q. “Are you a judge of moth-eaten goods ?” 

A. “No.” 


Q. “Where is the shirt you wore ?” 
A. “Destroyed.” 

Q. “By whom ?” 

A. “The cook.” 


Q. “The cook ?” 

Q. “I meant the laundress.” 

The vest was passed to the Jury for their inspeetion, and the 
Jurymen got into an eager whispered discussion as to wh^etiicr certain of 
tl e holes were moth-eaten or not. There was a tailor oV the Jury 
Observing the discussion Mr. Choate took back the garme™ and saidTn 
his most 'V.nmng way, “Now we don’t want the Jury to disagree ’’ He 

th^n very much more injured fn the tails 

than in front, and asked the witness how he accounted for that. 

A. “It is one of the freaks of electricity.” 

Q. “One of those things no fellow can find out.” 

The witness could not recall how ninrh hr. . • j r 

uueonseious. He replied that long he had beeJi 

seconds. he was unconscious two 

“How did you know you were not uueonseious ten minutes 
Only from what Mr. Walker says.” 

“Where is he ?” 

“On the street.” 

“On Chambers Street, downstairs ?” 

“No, on Wall Street.” 


Q. 

A. 

Q. 

A. 

Q. 

A. 
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A- cannot remember.” 

Q. ‘You did business every day ?” 

A. “Colonel Slocum and my nephew called upon me about 
business, and my counsel looked after some missing papers and bonds.” 

Q. ’You then held some .Missouri Pacific collateral trust bonds?” 

A. “Yes.” 

Q. “How many ?” 

A. “Cannot say.” 

Q. “Can't you tell within a limit of ten to one thousand ?” 

A. "No.” 

Q. “Nor within one hundred to two hundred ?” 

A. “No.” 

Q. “Is it because you Iiave too little memory or too many bonds? 
How many loans did you have out at that time ?” 

A. “I cannot tell.” 

Q. “Can you tell witliin two hundred thousand of the amount 
then due from your largest creditor?” 

A. “Any man doing the business I am — .” 

Q. “Oh, there is no otlier man like you in the world. No, you 
cannot tell within two hundred thousand of the amount of tlie^ largest 
loan you then had out but you set your memory against Laidlaw s . 

A. “I do.” 

Q. “Were you not very excited ?” 

A. “I was thoughtful. I was self-poised. I did not believe his 
dynamite would do so much damage, or that he would saennee 
himself.” 

Q. “Never heard of a man killing himself ?” 

A. “Not in that way.” 



CHAPTER VUI 


Unnecessary or Reckless Cross-Examination 

The eoUlen rule is “Don’t ask llic question unless there is a goo<l 
reason for it.” and “Don’t ask the question for question's sake. '20 
M. L. J. 154- (Eng.) 

“Except in cases ■where your position is so bad that nothing can 
injure’ it, and sometliiiig may improve it, do not splash about, and do not 
ask a question without being fairly certain that the answer Avill be 
favourable to you.” 20 M. L. J. (Jour.) 

In resolving whether or not to cross-examine a witness, it is 
necessary to remember that there can be put three objects in cross- 
examination, It is designed cither to destroy or weaken the foree ol 
the evidence the witness has already given against you, or to elicit 
something in your favour which he has not stated, or to discredit him by 
showing the jury, from his past history and present demeanour that lie 
is unworthy of belief. 

“Never sliould you enter upon a cross-examination without having 
a clear purpose to pursue. If you have not such, keep your seat.” Cox’s 
Advocate. 

Far better to be mute through the whole trial dismissing every 
witness without a word, than for the mere sake of apjiearanees, to ply 
them with questions, not the result of a purpose. You will not fall in the 
estimation of those on whom your fortunes will depend but the contrary. 
The attorneys well know that, in legal confliets, even more than in 
military ones, discretion is the better part of valour ; they will not 
mistake the motive of your silence ; but they will commend the prudence 
whose wisdom is proved by the results. Cox’s Advocate. 

Your first resolve will be whether you will cross-examine at all. It 
is impossible to prescribe any rule to guide you in this ; so much must 
depend upon tlie particular circumstances of each case. You must rely 
upon your own sagacity, on a hasty review of what the witness has said — 
how his testimony has affected your ease, and what probability there is 
of your weakening what he has said. If he has said nothing material, 
usually the safer course is to let him go out without a question, unless 
indeed you are instructed that he can give some testimony in your 
favour, or damaging to the party who has called him, and then you 
should proceed to draw that out of liiin. But unless so instructed you 
shwld not, on some mere vague suspicions of your own, or in the hope 
of hitting a blot somewhere by accident, incur the hazard of eliciting 
^mcthing damaging to you — a result to be seen every day in our 
Courts.” Cox’s Advocate, 

. . . “Cross-examination is a most dangerous weapon in a double sense, 
it IS dangerous to the side offering the wilncss, but it is more dangerous 
to the cross-examiner. You never ought to cross-examine a witness 
unless you know precisely what you want to get at and what you want 
to do. If you have attended a Court and watched a cross-examination 
It may have occurred to you that it is nothing but rehearsal of the 
original testimony ; and so it is. Now what is the effect of such 
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testimony ? The eOeet is to strengthen the original testimony by a 
lenetition of that testimony.” 12 :M. L. J. 371. 


liierceklcss asking of a number of questions on tlie chance of 
getting at something is too often a plan adopted by unskilled Advocates, 
aiui noise is mistaken for energy. 

In criminal trials, esiiecially in a capital case, so long as your case 
stands well, ask but few questions, and be certain never to ask any, the 
answer to which, if against you, may destroy your client’s case ; unless 
you know' the witness perfectly well and know that his evidence will be 
favourable, or unless you be jircpared witli testimony to destroy him if 
he play traitor to the truth and your expectations. 


“Nothing is more unprofitable than an aimless cross-examination. 
It is better to ask no questions at all than to put a number of queries at 
rsuulom in the liope of accidentally eliciting some favourable reply. 
I he consequences, more often than not are disastrous, and rc-aet ui)on 
the cross-examiner in a manner he seldom anticipates. The juaetised 
hand never asks a question without an object in view', and should always 
be in a position to make a fairly accurate forecast of the probable reply.” 
See Uahmatullah, p. 31. 


“A mere aimless, haphazard cross-examination is a fault every 
advocate should strenuously guard against. It is far better to say 
nothing than to risk tlie consequence of random shots, whieli may as 
often wound your friends as your opponents. Very little experience in 
civil or criminal Courts and in the latter especially, will assure you that 
there is no error so common as this. Some persons seem to suj)posc 
that their credit is concerned in getting up a cross-examination, and they 
look upon the dismissal of a witness without it as if it were an opportuni- 
ty lost, and they fear that clients would attribute it, not so much to 
prudence as to conscious ineai)acity. So they rise and put a number of 
questions that do not concern the issue, and perhaps elicit something 
more damaging to their own cause than anything the other side has 
brought out, and the result is, that they have their client in a far worse 
condition than before. Let it be a rule W'ith you never to cross-C3ca7nine 
unless you have sotne distinct object to gain by it. Far better be mute 
through the w'hole trial, dismissing every witness without a word, than 
for the sake of appearances, to ply them with questions not the result 
of a purpose. You will not fall in the estimation of those on whom your 
fortunes will dejxiid ; but the contrary. It is well-known that in legal 
conlliets, even more than in military ones, discretion is better part of 
valour. Your first resolve will therefore be, whether you will cross- 
examine at all. It is impossible to prescribe any rule to guide you in this ; 
so much must depend upon the jiartieular circumstances of each ease. 
You must rely upon your own sagacity, on a hasty review of what the 
witness has said — liow his testimony has alTcctcd your ease, and what 
probability there is of your weakening what he has said. If he has said 
nothing material, usually the safe course is to let him go without a 
question, unless indeed you arc instructed that he can give some testi- 
mony in your favour, or damaging to the party who has called him, 
and then you should jirocccd to draw that out of him. But unless so 
instructed, you should not on some mere vague suspicions of your ow'n, 
or in the hope of hitting a blot somcw’here by accident incur the hazard 
of eliciting something damaging to you — a result to be seen every 
day in our Courts.” See Cox’s Advocate. 
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“ Cross-examination is undoubtedly one of the most powerful weap- 
ons for exposing falsehood and eliciting truth, but cross-examination in 
criminal cases is an extremely dangerous thing. Unskilful or unnecessary 
cross-examination digs the grave of many cases, which but for the 
mistake would have leaned on the side of victory. Besides natural 
aptitude, it requires considerable c.xpericncc to become a good cross- 
examiner. Before you frame your question you must probe the witness s 
thoughts aiul ascertain what is passing in his mind. You must forestall 
his reply and be ready witli the next question so that you may baflle 
Inm by anticipating. If you are a beginner, your inexperience is no 
excuse, if instead of observing silence you put questions Iiaphazardly 
without caring in the least for the serious consequences that they might 
entail. If yon do not know' what to ask or how to ask, you can at least 
serve your client by keeping silent and dismissing the witness after 
putting a few' common jilacc questions by way of feeler. Silence in such 
moments is more beneficial than pursuing a roving cross-examination 
which is fraught with great danger. A single injudicious question w'ill 
inish your case to a fathom beyond the possibility of rescue. A fondness 
for getting contradictory statements is to a great extent responsible for 
needless cross-examination.” See Sarkar’s Modern Advocacy, 260. 


“Never cross-examine any more tlian is absolutely necessary” is a 
sound rule. When you are not sure that the answers W’ill be favourable 
to you, or you have no idea one way or the other, it is better to ask too 
little than too much. No doubt occasions will arise when perilous 
questions must be risked, but you must look around before the leap is 
taken. Sometimes persistency of a client or adviser prompts an advocate 
to ask a question with disastrous consequences to his case. An advocate 
should not on any account surrender his own judgment to sucli impor- 
tunities. If he is decidedly of opinion that the question is risky and 
there is more chance of its causing injury than good, he must not give 
away. Serjeant Ballantyne in bis “Experiences” quotes an instance in 
the trial of a prisoner on the charge of homicide, where a once famous 
English barrister had been induced by the insistence of the prisoner’s 
attorney, although against his own judgment, to ask a question on cross- 
c.xamiiiation, the answ'er to which convicted his client. Upon receiving 
the answ'cr he turned to the attorney who liad advised him to ask it, and 
said emphasising each word, “Go home ; cut your throat ; and when vou 
meet your client in hell, beg his pardon.” ‘ ^ 


When the evidence in the examination-in-chief is clear and unim- 
peachable, It IS not advisable to attempt to mend matters by cross-examin- 
ing directly on the point. Such a case w ill not infrequently make your 
opponent s case more strong. The witness will only get a chance of 

emphasis and if the transaction deposed to really 
occurred, constant interrogation will have the effeet of remindiim liiiVi 
of many details which he had omitted or forgotten. 

a Ti?" "■‘''“ses, at the dictation of 

personal feelings against his opponent, and he is always anxious 
to sieze upon he opportunity of heaping insults on him or his^wt^osses 

ILi of the result of his ease. If unfounded s 

I ns are thrown out indiscriminately and incidents that tnnk Ti’ 

otwhi^hTc Wit r 
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“ ir cross-examination is a powerful engine, it is likewise an 
cxtrcnicl\- dangerous one, very apt to recoil even on those wlio know’ 
how to use it. The young advocate should reflect that if the transaction 
to whicli a witness speaks really occurred, so constant is tiie Oj)cration 
of the natural sanction of truth that he is almost sure to recollect every 
circumstance by which it was accompanied ; and the more his 
memory is j)robcd on the subject, the more of the circumstances will 
come to light, thus corroborating instead of shaking his testimony. And 
lorgetlulness on the part of witnesses, of immaterial circumstances not 
likely to attract attention, or even slight discrepancies in their testimo- 
nies respecting them, so far from im])caching their credit, often rather 
confirms it. Nothing can be more suspicious than a long story, told by 
a number of witnesses who agree down to the minutest details. Hence 
it is a well-known rule that a cross-examining advocate ought not. in 
general, to ask questions the answer to which, if unfavourable will he 
conclusive against him ; as, for instance, in a ease turning on identity, 
whether the witness is sure, or will .swear, that the accused is that ni.an 
of whom he is .speaking. The judicious course is to question him as to 
surrounding or even remote matters ; his answers respecting which may 
show’ that, in the testimony he gave in the first instance, he cither spoke 
falsely or was mistaken. Under certain circumstancc.s, however, 
perilous questions must be risked; especially where a favourable anwer 
would he very advantageous and things already press so hard against 
the cause of the cross-examining advocate, that it could scarcely be 
injured by an unfavourable one.” Best. S. GGO. 

it be a rule w'ith you never to cross-examine unless you have 
some distinct object to gain by it. Far better be mute through the 
W’holc trial, dismissing every witness without any word, than, for the 
sake of mere ajijjearances, to ply them with questions not the result of a 
purpose. You will not fall in the estimation of those on whom your 
fortunes will dcjiend ; but the contrary. The attorneys well know that 
in legal conflicts, even more than in military ones, discretion is the 
better p.art of valour ; they will not mistake the motive of your silence, 
but they will commend the prudence whose wisdom is proved by the 
results. 

‘Your first resolve re/7/ therefore be. xchether you xvUl cross-e.rarninc at 
(ill. It is impossible to prescribe any rule to guide you in this ; so much 
must dejicnd upon the particular cireumstanees of each ease. You must 
rely upon your ow’ii s.agaeity, on ,a hasty review’ of w'hat the W’itness has 
saici — how' his t'^stimony has afleeted your ease, and W’hat probability 
there is of your weakening w’hat he has said. If he h.as said nothing 
III iterial, usually the safer course is to let him go without any question, 
unless imleed you are instructed that he can give some testimony in 
your favour, or damaging to the party who has called him. .and then you 
should proceed to dr.aw that out of him. But unless so instnietcd, you 
should not. on some mere vague suspicions of your ow’ti, or in hojie of 
hitting a blot somewhere by aeeident. incur the hazard of eliciting 
something damaging to you — a result to be seen every day in our (’ourls. 
So. as a general rule, it is dangerous to cross-examine witnesses called for 
mere formal proofs, as to prove signatures, attestations, eojiies. and .such 
like. Still, such W’itne.sses arc not to be immediately dismissed, for you 
should first consider if there be any similar parts of your case which they 
may prove, so as to save a witness to you.” Cox’s Advocate. 

Sir Henry Haw’kins once said : — “I can’t explain my success as a 
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cross-examiner, and I can lay down no golden rule of practice. Certain- 
ly the art of cross-examiiiatioii is not to cxauiine crossly, and perhaps, 
I may say, that the art is not to cross-examine at all. it may savour of 
a contradiction in terms, but my meaning is that the cross-cxainincr 
should not put a question unless lie has a sound i-eason for doing so. 
Sometimes my cross-examination has consisted of a look, sometimes a 
nod. I seldom in any case put many questions, and never sjilnshcd 
about j that is fatal.” See 20 M. L. J. 15v, 5 M. L. *1. IOC. 

The observations of Scrgc.ant Ballantyne on this point and upon 
the subject of cross-examination generally may juovc useful. He 
says : — "The records of Courts of Justice of all times show that truth 
cannot, in a great number of eases tried, be reasonably expected. Kvcri 
when witnesses arc honest and have no intention to deeci\-c, there is 
a natural tendency to exaggerate tlic facts favourable to the cause for 
which they arc appearing, and to ignore the opj)Ositc eireiimstanees ; 
and the only means known to English Law by whieli testimony can Ijc 
sifted is cross-examination. By this agent, if skilfully used, falsehood 
ought to 1)0 exposed, and exaggerated statements reduced to their true 
dimensions. An unskilful use of it, on tlic contrary, has a tendency to 
uphold rather than destroy. If the ])rinciples upon which cross-examina- 
tion ought to be founded arc not understood and aelctl upon, it is worse 
than useless, and it becomes an instrument against its employer. The 
reckless asking of n number of questions on tlic elinnee of getting at 
somctliing is too often a plan adopted by unskilled advocates, and noise 
is mistaken for energy. 

“There arc, generally speaking, two schools of cross-examination. 
One is known by the description of severe cross-examination. By this 
method the witness is taken over the whole facts of the ease and minu- 
tely catechised as to his acquaintance witli them. Given a "very 
skilful counsel and a flagrantly dishonest witness, this style may serve 
its purpose ; but, as a general rule, witnesses tell some truth, are not 
fools, and are not inclined to be like clay in the hands of the examiner. 

“Not infrequently, then, the ^severe cross-examination’ gives an 
able witness the opportunity of emphasizing his cvidencc-in-chief and 
driving home points actually imnotiecd in his first examination. The 
Tichbornc claimant was subjected to a severe cross-examination before 
tlic Magistrate prior to the committal, and, in the opinion of Sir Henry 
Hawkins, it was out of the questions tlien put to him that he, to a great 
extent, fortified his case subsequently. A short cross-examination, on 
the other liand, leaves good or bad alone, and, instead of nttemplin" to 
prove the witness a liar out of his own mouth, relies on the testimonv 
of other witnesses to nullify the objectionable evidence.” Sec C’r 
L. J. p. 109, 

Illustrations. 

(t) One Br. Buchanan was charged with the offence of Imving 
poisoned his wife — a woman considerably older than himself, and wlio 
bad made a will in his favour — with mor])hinc, and witli atropine. 

each drug being used in such proportion as to eircctually obliterate the 

group of symptoms attending death when resulting from the use of either 
nriig alone. 

district attorney found himself in the 
xtremely awkward position of trying to persuade a jury to decide that 
iWTs. Buchanan s death was, beyond all reasonable doubt, the result of 
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an overdose of morphine mixed with atrophine administered by her hus- 
band, although a respectable physician, who had attended her at the 
death-bed, had given it as his opinion that slie died from natural causes 

and had himsclt made out a death certificate in which he attributed her 
death to apoplexy. 

It was only fair to the prisoner tliat he should be given the benefit 
of the testimony of this physician. The district attorney, therefore 
called the doctor to the witness-stand and questioned him concerning 
the symptoms lie had observed during his treatment of Mrs. Buchanan 
just prior to her death, and developed the fact that the doctor had 
made out a dcatli certificate in which lie had certified that in his opinion 
apoplexy was the sole cause of death. TIic doctor was then turned 
over to the lawyers for the defence for cross-examination. In such a 

case one would suppose that no questions are necessary in cross- 
examination. 

But the counsel for the defence put this most irrelevant and 
dangerous question to the witness. “Now Doctor, you have told us 
what this lady’s symptoms were, you have told us what you then believ- 
ed was the e.ausc of her death, I now ask you, has anything transpired 
since Mrs. Buchanan’s death which would lead you to change your 
opinion as it is expressed in this paper ?” ** 

The doctor settled back in his chair and slowly repeated the ques- 
tion asked : “Has anything transpired since Mrs. Buchanan’s death 
which would lead me to change my opinion as it i.s cxjiressed in tliis 
p.apcr ? liic witness turned to the .Judge and inquired if in answer 
to such a question he would be allowed to .speak of matters that had 
n^ knowledge since he wrote the certificate. The .Judge 

replied : “The question is a broad one. Counsel asks you if you know 
of any reason why you should change your former opinion. ” 

The witness leaned forward to the stenographer and requested him 
to read the question over again. This was done. The attention of 
everybody in Court was by this time focussed upon the witne.ss, intent 
upon his answer. It seemed to appear to the jury as if this must be tlic 
turning point of the case. 

The doctor having heard the question read a second time, paused 
for a moment, and then straightening himself in his chair turned to the 
cross-examiner and .said, ‘T wish to ask you a question. Has the report 
of the chemist telling of his discovery of atropine and morjdiine in the 
contents of this woman’s stomach been offered in evidence yet ?” The 
Court answered, “It lias not.” 

“One more question,” .said the doctor, “Has the report of the 
pathologist yet been received in evidence ?” The Court replied, “No.” 

“Then,” .said the doctor rising in his chair, “I can anwser your 
question truthfully, that, as yet, in the absence of the pathological 
report and in the absence of the chemical report, I know of no legal 
evidence which would cause me to alter the opinion expressed in my 
death certificate.” 

It is impossible to exaggerate the impression made upon the Court 
and jury by these answers. All the advantage that the prisoner might 
have derived from the original death certificate was entirely swept away. 

The trial lasted for fully two weeks after this episode. When the 
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jury retired to thir consultation room at the end of the trial, tliey found 
they were utterly unable to agree upon a verdict. At the expiration of 
tliis time, the jury returned to tiie court-room and asked to have the 
testimony of this doctor read to them which was no doubt done. The 
result was tliat the jury retired a second time and immediately agreed 
upon their verdict of death.’’ See Wellman, pp. 77 — 7D. 

{it) In this case the question was whetlier the accused was sane or 
insane at the time of the commission of the oftence. One Dr. Hamilton 
had been retained by the defence and had made a special study of the 
accused’s case, had visited him for weeks at tlie prison, and had ]uc- 
paicd himself for a most cxliaustive exposition of his mental condition. 
‘ Upon calling liiin to the witness-chair, however, counsel for the accused 
(IMr. Howe) did not (lue.stion his witness so as to lay before the jury the 
extent of liis experience in mental disorders, and his familiarity with all 

forms of insanity, nor dcvcloj) before them the doctor’s peculiar opiior- 
luiutics lor judging correctly of the prisoner's present condition. The 
advocate evidently looked upon tlie ailvocatcs in charge of tlic prosecu- 
tion ns a lot of inexperienced youngslei-s, who would cross-examine at 

^Tr ‘ ^ witness to make every answer tell with double 

effeet wlien elicited tn cross-examination by counsel for the crown” 

an^^vTrl f-- contented himself with these two questions and 

prisoner at tlic Bar, 

A. “I have, Sir.” 

Q. “Is he, in your opinion, sane or insane ?” 

A. “Insane,” said Dr. Hamilton. 

‘7°".'"“^ cross-examine,” thunticrcrl tlie counsel with one of his 
adv;“ tefforfre^ consultation between the 

“We have no questions,” remarked Mr. Nicoll, quietly. 

“What,” exclaimed Howe, “not ask the fanmn«c u 

Mr. Howe but to call I, is next witnos;.” .See Wellman, "p. 

turer ^of the^^nlmf of London, lived a manufae- 

his country house, where Iiis'’familv''l?vc 1” VT- business, luid 

He was a man of arearLmeh: i ostablishmcnl. 

imii oi great parochial eminence and respectability. 

Harriet SmRh. ShTcam^from t!!c ^ of tbc name of 

suited Mr. Wiring’s circumLtlncer*^ 

In course of time there were two children ; and then unfortunately 
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came a crisis in Mr. Waring’s affairs. He was bankrupt. The factory 
and warehouse were empty, and Harriet was deprived of her weekly 
allowance. 


One day wlien Waring was in his Marchouse, wondering, probably, 
what would he liis next step, old Mr. Smith, the father of Harriet, 
called to know what had become of his daughter. “ That,” said l\Ir. 
^Varin^r, “ is cxactlv what I should like to know.” She had left him, it 
seemed, for over a year, and as lie understood, was last seen in Paris. 
The old man was ])U///Je(l, and informed AVaring that he would (ind her 
out dead or alive, and so went away. It was a strange thing, said the 
woman in whose house Mrs. Waring had ajiartments, that she should 
have gone away and never impiired about her children especially as she 
was so fond of them. 

She had gone nearly a year, and in a few days Mr. Waring was to 
surrender the jiremises to Ids landlord. There never was a man who 
took things more easily than Mr. Waring ; leaving the premises did not 
disturb him in the least, except that lie had a eoiiplc of rather large 
))arecls which he w'anted to get away without anybody seeing them. It 
might be thought that he liad been concealing some of his property if 
he w’cre to be seen taking them away. 


It ha])})cncd that there had been a youth in his employ of the 
name of Davis — James Davis — a plain simple lad enough, and of kind 
obliging disposition. He Iiad ahvays liked Ins old master, and was 
himself a favourite. Since the bankruptcy, he had been ajiprentieccl 
to another firm in ^VhitceIlapcl, and one Saturday night was strolling 
along the street to get a little fresh air, he suddenly met his old 
master, who greeted liim with his usual cordiality and asked him if he 
liad an hour to spare, and, if so, would he oblige him by hel])ing liim to 
cab with a coujile of parcels which belonged to a commercial traveller 
and cont;iinc<l valuable samples. James consented willingly, and light- 
ing caeli a cigar w’hich Mr. Waring produced, they walkcil along, chatt- 
ing about old times and old friends. When tlicy got to the warehouse 
there were the two parcels, tied up in American cloth. 

“ Here they are,” said :\Ir. Waring, striking a light. “You take one, 
and I’ll take the other ; they’re pretty heavy and you must be careful 
how you handle them, or some of the things may break.” 

When they got to the pavement, Mr. Waring said, “ Stop here, 
and I’ll fetch a four-wheeler.” 

While James was waiting, a strange curiosity to look into the 
i>arccls came over him ; so strange that it was irresistible, and accord- 
inaly he undid the end of one of them. Imagine the youth’s Iiorror 
w-hen he >vas confronted w ith a human head that Iiad been cliopped off at 


the shoulders. 

“ My hair stood on end,” said the witness, “ and my hat fell off. 
But his presence of mind never forsook him. He covered the ghastly 
“ relic of mortality ” up and stood like a statue, waiting Mr. Waring’s 
return with his cab. 


“ Jump in, James,” said he, after he had put 1 he .samples on the 
top of the cab. But James was not in the humour to get into the cab. 
He preferred running beliind. So he raji behind, ail along hitccluipel 
Road, over London Bridge and away down Old Kent Hoad, shouting to 
every policeman he saw to stop the cab, hut no policeman took any 
notice of him cxccj^t to laugh at him for a lunatic. 
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By and by the cab drew up in a back street in front of an, empty 
liouse, which turned out to be in the possession of Mr. Waring’s brother, 
a house built in a part of Old London with labyrinths of arches, vaults 
and cellars in the occupation of rats and other vermin. 

James came up, panting, just as his old master had taken his first 
packet of samples into the house. He had managed somehow or other 
to get a policeman to listen to him. 

The polieeman, when Mr. Waring was taking in tlic sccojkI parcel, 
boldly asked him what he’d got there. 

“ Nothing for you,” said Mr. Waring. 

I don’t know about that,” replied the policeman ; “ let us have a 

look. 


Here Mr. Waring lost his presence of mind, and offered the police- 
man, and another member of the force who had strolled up, a hundred 
pounds not to look at the parcels. 

,, f?rce was not to be tampered with. They pushed 

*/lf. discovered the ghastly contents 

of the huge bundles- The policemen’s suspicions were now aroused, and 
they proceeded to the police station, where the divisional surgeon pro- 
nounced the remains to be -those of a young woman wllo^h^d Cn 
dead for a considerable time and buried in cliloridc of lime. 

Of couree this was no proof of murtler. and the charge of mnrdor 
X nM f rf T' ^’o««irfcTab!e time afl^r-^i ot 

---- t'-se 

statement that the ofRciaff bcVan^lo'” ^ it" rnSrA " ^ 

after all, specially as there were two I. . Her * murder 

woman's head, and her throft had hei 
proof that she had been buried under^the floor If’X W® 

yo”u’^ :rant;s « b:tt*![orKrth; 

Of couL*'’them wS a‘^ruggLoou'''ti!;? i'’'' "‘‘*1’*"°'' officials. 

Lord Chief Justice disposed^of that I-.t * ^ suicide, but the 

woman could shoot Sf tw.ee ^ a 

throa. bury herself under the anS tt^otdr do^ ov™‘ ht 

proved without“dentffiJatiom ‘"'xilc aufho? t ’’<= 

the eapital charge, in the hope t at something ‘'“f 

now.driven to their wit's end old Mr s. ® o“‘- And 

the best advoeates of the day ;„d thi/is whi'j 

W. You have seen the remains 
‘‘Yes.” 

“'om to be ?” 
to the best of my belief.” 

Why do you believe them to be your daughter’s ?” 


A. 

Q. 

A. 

Q. 
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r height, the colour of the hair and the smallness of the 

foot and leg. 

That was all, and it was nothing. 

But there must needs be cross-examination if you are to satisfy 
your client. So the defendant’s advocate asks 

Q. “Is there anything else upon which your belief is founded ?” 

A. “No,” hesitatingly answers the old man, turning his hat about 
as if there was some mystery about it. 

There is a breathless anxiety in the crowded Court, for the witness 
seemed to be revolving something in his mind that he did not like to 
bring out. 

\ es, he said, after a dead silence of two or three minutes. “i^Iy 
daughter had a scar on her leg.” ^ 

There was sensation enough for the drop scene. More cross- 
examination was necessary now to get rid of the business of the scar, and 
some re-examination too. 

The mark, it appeared, was caused by Harriet’s having fallen into 
the fire-place when she was a girl. 

Q. “Did you see the mark on the remains ?” asked the prisoner’s 
counsel. 

A. “No ; I did not examine for it. I had not seen it for 
ten years.” 

There was much penmanship on the part of the officers for the 
Crown, as many interchanges of smiles betw'een the officials as if the 
discovery had been due to their sagacity ; and they went about saying, 
“How about the scar ?” “How will he get over the scar ?” “What 
do you think of the scar ?” Strange to say, the defendant’s advisers 
thought it prudent to ask the Magistrate to allow the doctors on 
both sides to ascertain whether there was a scar or not, and stranger 
still, while giving his consent, the Magistrate thought it was very 
immaterial. 

It proved to be so material that when it was found on the leg, 
exactly as the old man and a sister had described it, the doctors cut it 
out and preserved it for production at the trial. 

After this discovery, of course, the result of the trial was a foregone 
conclusion. See Harris’ Illustrations in Advocacy, pp. 91-92. 

(ii>) In a breach of promise of marriage case against a clergyman, 
the pleadings stated that the promise was merely conditional, and that 
the condition had not been performed. 

It was a weak case, but the advocate for the plaintiff was strong 
and wary. 

An inadvertent word uttered by his learned ft'icnd, counsel for the 
defendant, was another mistake. 

The following cross-examination of the lady plaintiff by the 
reverend defendant’s counsel seems to have been based on no principle 
whatever, but apparently directed to satisfy his own curiosity. 

Q. “Let me ask you, did you frequently converse about 
marriage ?” 
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A. “Oh yes ; it was his constant theme.” 

Q. “You liked it ?” 

A, “Oh yes ; it was very agreeable — my future welfare — 

Q. “You were desirous of marrying him, I suppose.” 

A. “Oh yes, certainly : he had promised me, and was always 
promising me.” 

Counsel. — “Stay, we will come to that presently.” 

“Let her answer please,” and the plaintiff’s counsel, “it is your 
own question.” 

Q. “Did he tell you his income would not permit him to marry ?” 

A. “Oh yes, many times.” 

Q. “Did he say he would not marry until he had an income of 
his own ?” 


A. 

Q. 

A. 

Q- 

A. 

Q- 

A. 


“Oh yes, many times. * 

“What did you say ?” 

“That I would try and get him one.” 

“But you never got him one ?” 

“Oh yes, I did, and he refused to accept it. 
“Where did you get him a living ?” 

“At St. Swithin’s.” 




Q. “Do you mean to say St. Swithin’s was ever offered ?” 

A. “Oh yes, I have a letter here to prove it.” 

The letter was called for by the lady's counsel. 

The letter was read. It showed that if the promise was conditional 
the letter proved the fulfilment of the condition, and the only remaining 
question was that of damages. ^ 

As if not to leave anything undone even with regard to the 

enhancement of the damages, the defendant’s counsel asked the followim? 
questions : — ® 


“Is it a fact that you and the defendant were three weeks in the 
house together without anyone else being there ?” 

This question, properly speaking, ought not to have been asked at 
all. It was an insinuation against the virtue of the plaintiff. You couhl 

see that the jury were all fathers, with daughters of their own • thev 
were so much affected. ’ 


who was full of 

sympathetic mdignation, and then observed with the most wonderful 
pathos in her voice. ««iiutriui 


“My lord ; — Oh (wringing her hands) — Never.” 

« answer settled the question of damages. The jury ffave 

a verdict for one thousand pounds damages. See Harris, pp. 4 9. ^ 

At u woman was charged with the murder of her child ; she was 
defended by a then well-known Q. C. ^ 

hnA^ for the prosecution, although they proved finding the 

opdy of the child in the prisoner’s hut, could not establish that the 
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prisoner ever had a child, much less the child [in question, and there was 
practically no evidence against her. 

But her counsel, anxious to make assurance doubly sure, cross- 
examined the last (police) witness, so as to gain the jury’s sympathy 
with the prisoner. ‘ ^ 

He asked ; “You know’ the prisoner was badly treated by a yount? 
man ? j j b 

“\es, he broke off the engagement when he heard she was a 
mother.” 

The damning fact had been brought out by her owm counsel, and 
the jirisoner was convicted and subsequently hanged. 20 1\I. L. J. 291. 

(vi) In the following case, Mr. Wellman, the author of a well-known 
book on Ooss-examination, was cross-examining a woman as to the 
speed of an electric car. He thought the witness w'as exaggerating the 
speed, and in his cross-examination attempted the exaggeration to be 
carried to such a length as to make it appear an apparent absurdity. 

Q. “And how fast. Miss — , would you saj’ the car w’as going ?” 

A. “I really could not tell exactly, Mr. Wellman.” 

Q. ‘AVould you say it was going at ten miles an hour ?” 

A. “Oh, fully that.” 

Q. “Tw’cnty miles an hour ?” 

A. “Yes ; I should say it was going tw’enty miles an hour.” 

Q. “Will you say it was going thirty miles an hour?” inquired 
Wellman w'ith a glance at the jury. 

A. “Why yes ; I will say that it was.” 

Q. “Will you say it was going at forty ?” 

A. “Yes.” 

Q. “Fifty ?” 

A. “Yes, I will say so.” 

Q. “Seventy ?” 

A. “Yes.” 

Q. “Eighty ?” 

A. “Yes,” rc.spondcd the young lady with a countenance absolute- 
ly devoid of expression. 

Q. “A hundred?” inquired the lawyer with a thrill of eager 
triumph in his voice. 

There was a significant hush in the court-room. Then the witness, 
with a patient smile and a slight lifting of her pretty eyebrows, remarked 
quietly : — 

A. “Mr. Wellman, don’t you think we have carried our little joke 
far enough ?” 

The effect of all the previous statements was perfectly lost by this 
last answ’cr. See Wellman, 4 Cr. L. J., 7. 

{vii) At a trial for murder, a Welsh advocate was instructed for the 
defence by one of the leading local practitioners. The counsel was a 
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very peremptory little man, and during cross-examination he declined 
to put a certain question suggested by the gentleman instructing him. 
The solicitor pressed him again and again on the point, but still he 
refused, “Well, Sir,” said the solicitor at last, “these are my instruc- 
tions, and mine is the responsibility, therefore I insist upon your putting 
the question.” “Very Avell,” said the barrister. “I’ll put the question, 
but remember, as you say, yours is tJie responsibility-. ” The question was 
put, and the result was that it contributed in a large degree to hanging 
the prisoner. The sentence having been pronounced the l)arrister turned 
round in a fearful rage to the solicitor and e.xclaimcd : “When you 
meet your client in hell, which you undoubtedly will, you will be 
kind enough to tell him it was your question and not mine.” 13 Cr. 
L. J. 109. 

(nil) In a divorce suit by husband, the object of cross-examination 
was that the petitioner who was a solicitor, was also unfaithful to his 
w’ife. “Ask him” whispered wife’s solicitor to his council “whether he 
is not frequenter of Corporation Street.” 

Counsel asked. — “Now, Sir, attend to me if you please. Are you 
not a frequenter of Corporation Street ?” 

The witness smiled. 

“It is no laughing matter. Sir,” said the counsel. “Do not lounge 
in the witness-box like that ; it is not respectful to the Court. I ask you 
again, are you not in the habit of frequenting Corporation Street ? You 
know what I mean. Sir, just answer the question.’’ 

Petitioner with the blandest smil^ of innocence, answered. 

* Yes* 

Thi<i who was merely represented by a junior, re-examined, 

inis was his re-examination : — 

Sir ” * frequenter of Cor],oration Street ?” ‘ Yes, 


"Can you say whether her Majesty’s Judges are also in the habit 

of frequenting that neighbourhood (Hereof course w^ much 

them there"youreelf r > 

“Many a time. Sir.” 

“Is it not the finest street in Birmingham 
“It is. Sir.” 

situated r " Cou;ts of Justice are 

“Yes, Sir.” 

“And where the Assizes are' held ?” 

nullified by this^re^e^mL°/tion! answer was completely 

consult. .Srel6M. L. J %5 •“* whims or wishes, that you arc to 

Henderson savs • «‘Qr»,r» ♦ 

on says . Some two years ago I was in New 
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York City, overlooking the taking of some depositions in the case of a 
lady who had instituted a damages suit against the railway company by 
which I was employed. She lived in Tennessee, and was travelling 
through Virginia. There had been a heavy rain that had washed a lot 
of sand down upon the track. The locomotive ran upon this sand and 
<juietly and sweetly turned over. Nobody was hurt so far as we could 
tell except this lady. For many years she had been under treatment for 
some ailment to one of her limbs. She was on the way to her specialist 
in New York then for further treatment of this limb. It was the 
dejjosition of this specialist that we were taking. Our counsel in charge 
of the case was conducting the cross-examination. The learned doctor 
told us all about her present condition, how she was permanently injured, 
etc., etc. He made it as horrible a damage as a doctor can. Finally they 
turned this physician over to us for cross-examination. Our counsel 
went on and developed her condition before as being very similar to that 
in which she was at present, in the fact that she had been on her way to 
her doctor for treatment at the time of the accident complained of. 
The witness testified all right as to what the condition of this good lady 
was ; our counsel turned to me by way of consultation and said in a 
low voice. 

“The other side did not ask him whether or not her present 
condition is due to the turning over of that car, or. whether it was due to 
the old ailment. Shall I ask him ?” 

“No, do not do it.” 

“Yes,” he said, “I think I had better ; I think I shall. I believe 
that will end the law suit.” 

“So do I,” I replied. 

“Well,” said he, “he is obliged to say it, he is obliged to say it.” 

“Remember he is her doctor, he has been getting her money. 
I believe it a line question to ask, but I would sooner ask it of the jury. 
The jury cannot explain it like that doctor can.” But still he insisted. 

“Well, I will take the responsibility,” he added. 

“Very well, you are in charge. Ask it and then will come the 
deluge I told him. 

So he asked the question and the doctor said : — 

“Yes, she had that ailment, but I thought she was completely 
cured of it. She was so severely shaken up in this accident that it has 
turned the whole thing loose worse than ever.” 

That was a fine question, a very learned question. It was a costly 
question for I turned back home and paid her £ 10,000 damages. See 
14 Cr. L. J., p. 28. 



CHAPTER IX 

Too Little Cross-Examination. 


A number of cases arc spoiled by too little eross-exaniination. 
When a number of collateral facts arc deposed to in examination-in- 
chief, it is the boumlcii duty of the cross-examiner to put questions in 
or<ler to disprove them, unless he chooses to admit some of tliem. 
Relevant and really important questions should never be omitted. The 
sound rule is “ask as many questions and such questions as are necessary 
for your case, ask neither more nor less. It is dangerous to ask too little 
as well as too much.” 13 Cr. L. J. 109. 

Sometimes very important points are left out in case of too little 
cross-examination. 

Altliough witnesses swear to tell “The truth, the whole truth, and 
nothing but the truth,” yet there are witnesses who believe that they are 
not obliged to tell anything they are not questioned about, and some- 
times, if asked, they give evasive answers. 

Illustrations. 


(/) “I was counsel,” narrates an American lawyer, “for a railway 
company, and I won the case for tlie defence mainly on account of the 
testimony of an old coloured man who was stationed at the crossing. 
When asked if lie had swung his lantern as a warning, the old man 
swore positively, ‘I surely did.’ I subsequently called on the old negro 
and complimented him on his testimony. He said, ‘Thank you, Marse 
Jolin, I got along all right, but I was awfully scared because I was afraid 
that lawyer man was going to ask me was iny lantern lit. The oil was 
all exhausted before the accident.’ ” See 13 Cr. L. J. 109. 

(ii) Hawkins was once retained for an Insurance Company, the 
plaintiffs being clothiers who sold ready made clothes, and their pre- 
mises having been burnt down, they made an enormous claim against the 
Insurance Company. Hawkins having elicited that there were piles 
upon piles of trousers, and nearly all of them had brass buttons, 
commented on the fact that, in spite of careful sifting of the debris, not 
a button had been found among (he salvage. The Court adjoured till 
the following morning, when hundreds of buttons partially burnt were 
brought into Court by the Jew plaintiffs. 

Cockburn, Chief Justice, inspected the buttons, and enquired how 
Hawkins accounted for them, after having stated that none had been 


“Up to last night my lord, none had been found.” 

Cockburn, “these buttons have evidently been burnt 
m the fire. How do they come here ?” 

“On their o^vn shanks, my lord.” 
defenS'^^./rMVx 209. 

trial of' "“‘ting i" Court, watched the 

where the plaintiff sought to recover damages for a 
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breach of warranty. The defendant had sold him a horse with an express 
warranty that he was ‘sound and kind and free from all defects.’ The 
next day the plaintiff noticed that a shoe was loose, and he undertook 
to drive him into a blacksmith’s shop to have him shod, where the 
horse exhibited such violent reluctance that he was obliged to abandon 
the attempt. Repeated efforts made it evident tliat he never would be 
shod w’illingly, and therefore he was obliged to sell him. The defendant 
called two witnesses. The first an honest, clean-looking man, testified 
that he was a blacksmith, that he knew the horse in question perfectly 
well and he had shod him about the time referred to in plaintiff’s 
testimony. 

“ ‘Did you have any difRculty in shoeing him?’ asked the defen- 
dant’s counsel. 

“ ‘Not the least. He stood perfectly quiet. Never had a horse stood 
(juietcr.’ 

‘•The other, a venerable looking man, with clear blue eyes, testified 
that he had owned the horse and that he w'as perfectly kind. 

“ ‘Did you have any trouble about getting him into a blacksmith’s 
shoj) ?’ 

• ‘Well, Sir, I don’t remember that I ever had occasion to carry him 
to a blacksmith's shop while I owned him.’ 

“The plaintiff’s counsel evidently thought that cross-examination 
would only develop this unjileasant testimony more strongly, so he let 
the witnesses go. The jury found for the defendant. 

“The next morning as the writer was sitting in Court waiting for a 
verdict, a man behind him, whom he recognised as the blacksmith, 
leaned forward and said : ‘You heard that horse case tried yesterday, 
didn't you ? Well, that fellow who tried the case for the plaintiff did 
not know how to cross-e.vamine worth a cent. I told him that the horse 
stood perfectly (piict while I shod him, and so he did. I did not tell 
him I had to hold him by the nose with a pair of pincers to make him 
stand. The old man said he never took him to blacksmith’s shop while he 
had him. No more he did. He had to take him out into an open lot and 
cast him before he could shoe him.’ ” Sec 10, American Law Review, 153. 



CHAPTER X 

Bullying or Badgering Cross-Esamination. 

There are, generally speaking, two .schools of cross-examination. 
One is known by the description of severe cross-examination. By this 
method tlie witness is taken over the whole facts of the case ai^d 
minutely catechised as to his acquaintance witli them. Given a very 
skilful counsel and a flagrantly dishonest witness, this style may serve 
its purpose ; but, as a general rule, witnesses tell some truth, are not 
fools, and are not inclined to be like clay in the hands of the examiner. 
13 Cr. J. J., p. 109. 

There are two styles of cross-e.xamination, which may be 
termed the savage style and the smiling style. The aim of the savage 
style is to terrify the witness into telling the truth, the aim of smiling 
style is to^ win him to a confession. The former is by far the most 
f^qucntly in use, specially by young advocates, who probably imagine 
that a frmvn and a fierce voice are proofs of power. Great is their 
mjsteke. The passions rouse the passions. Anger, real or assumed, 
kindles anger. An attack stimulates to defiance. By showing suspicion 
ot a witness, you insult his self-love; you make him your enemy at 
once ; you arm his resolution to resist vou ; to defy you, to tell you no 

more than he is obliged to tell ; to defeat you. if he cam ^ 

called for, 

Should L H so rare that they 

sliould be deemed entirely exceptional. Li every part of an advocate's 

i^n’i^one are essential qualifications ; but 

Advocate practice of cross-examination. See Cox's 

manner and good temper arj ind^p:. J“bTe rSls o^a gild advott " 

tance by pitting quTsUoifwhW him, as for ins- 

which have not been proved or thni have been proved 

contrary to the fact anpvUrJr^- ^ particular answers have been given 

he has been lying throup-houl^ f L" ^ manner which assumes that 

exarnination-in-^hiff-^onfLiim ^ greater part of his 

timid— will oftener than othfrwisr him when 

science of an adverse witness the mind and con- 

courtesy will surely put him’olTir of manner, gentleness and 

tioning elicits from him inmin5..nKi s«htle ques- 

to him at the moment but wh^ ^ mstgnijicant as they appear 
create a whole, in whiih tL m Put together and arranged, 

mzes the truth." (Field, 447 - 44 j?)^^ ignorant beholder instantly recog- 

difficuIUvitnes^'^sim^y accomplished with the most 

ness wiU often succceHn obSnt^TT'' 

denied to a surly aspect, and a threnip ^ which has been obstinately 
general rule, subject to such vert or reproachful voice. Asa 

y rare exceptions as scarcely enter 
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into your calculations, you should begin your cross-examination with an 
encouraging look, and manner, and phrase. Remember that the wit- 
ness knows you to be o>i the other side ; he is prepared to deal with 
you as an enemy ; he anticipates a badgering ; he thinks you arc going 
to trij) him up. if you can ; he has. more or less, girded himself for tlie 
strife. It is amusing to mark the instant change in the demeanour of 
most witnesses when their own counsel has resumed his seat, and the 
advocate on the other side rises to cross-examine. The position, the 
countenance, jjlainly show what Is passing in the mind. Either there is 
fear, or. more often, defiance. If you look fierce and look sternly, it is 
just what had been expected, and you are met by corresponding acts 
of self-defence. But if. instead of this, you wear a pleasant smile, speak 
in a kindly tone, use the language of a friendly questioner, appear to 
give him credit for a desire to tell the whole truth, you surprise, you 
disarm him ; it is not what he had anticipated, and he answers frankly 
your questionings,*’ (Co.x's Advocate). 

There are occasions where a sliarp tone and an appropriate ex- 
pression of face are called for in order to produce tlie desired eircct. It 
can only be successfully employed by advocates of outstanding merit. 
The following extract from O'Brien's Life of Lord Russell, will clearly 
illustrate the point : 

“ Once, when cross-examining a witness by the name of Sampson, 
who was sued for libel as editor of the Referee, Russell asked the witness 
a question which he did not answer. ‘ Did you hear my question V said 
Russell in a low voice. ‘ I did,’ said Sampson, ‘ Did you understand it?’ 
asked Russell, in a still loxcer voice. ‘ I did,’ said Sampson. ‘ Then,’ said 
Russell, raising his voice to its highest pitch, and looking as if he would 
spring from his place and seize the witness by the throat, ‘ Why have 
you not answered it ? Tell the jury why you have not answered it.’ A 
thrill of excitement ran through the court-room. Sampson was over- 
whelmed, and he never pulled himself together again.” 

Wellman says : *• A good advocate should be a good actor. The 

most cautious cross-examiner will often elicit a damaging answer. Now 
is the time for the greatest self-control. If you show by your face how 
the answer hurts, vou may lose the case by that one point alone. How 
often one secs the’ cross-examiner fairly staggared by such an answer. 
He pauses, perhaps blushes, and after he has allowed the answer to have 
its full effect, finally regains his self-possession, but seldom his control of 
the witness. With the really experienced trial lawyer, such answer, 
instead of ap]>earing to surprise or disconcert him, will seem to come 
as a matter of course, and will fall perfectly fiat. He will proceed with 
the next (|UCstion as if nothing had happened, or even perhaps give 
the witness an incredulous smile, as if to say, ‘ \Mio do you suppose 
would believe that for a minute ?’ ” (Wellman pp. 13-14). 

“ It is absurd to suppose that any witness who has sworn, posi- 
tively to a certain set of facts, even if he has inadvertently stretched the 
truth, is going to be readily induced by a lawyer to alter them and 
acknowledge Ids mistake. People as a rule do not refiect upon their 
meagre opportunities of observing facts, and rarely suspect the frailty of 
their own powers of observation. They come to a Court, when summon- 
ed as witnesses, prciiarcd to tell what they think they know ; and in 
the beginning they resent an attack upon their story as they would one 
upon their integrity. 



BULLYING OR BADGERING CROSS-EXAMINATION 


99 


“ If the cross-examiner allows the witness to suspect, from his 
manner towards him at the start, that he distrusts his integrity, he will 
straiCThteii himself in the witness chair and mentally defy him at once. 
If, on the other hand, the counsePs manner is courteous and conciliator}", 
the witness will soon lose the fear all witnesses have ot the cross- 
examiner, and can almost imperceptibly be induced to enter into a dis- 
cussion of his testimony in a fair-minded s)>irit and the cross-examiner 
can soon disclose the weak jioint in the testimony. Sec Wellman, pp. 
10 - 11 . 

Even men of greatest ability and experience often dread the ordeal 
of cross-examination. 

Sometimes you get a witness who is thorouglily frigiitened. 
Women sometimes get frightened and they tell you they do not know 
what they do know, and they tell you this even when their want of 
knowledge seems to be fatal to their case. What shall you do with 
such a witness ? You have to show by a course of cross-examination 
that the witness simply docs not know what slic is talking about. 

Some years ago an eminent Englisli counsel encountered just that 
difficulty. The witness said slie did not know what she did know ; 
if he did not know she could not recover. So he began to put a scries 
of questions to her. * What <lay of the week is this?" “I do not 
know’.” “ What year is this ? ” “ I do not know'.” “ What is your 
name ? ” “I don’t know'.” Well it w'as now very apparent to everybody 
that the w'oman did not know’ what she W'as talking about. This e.vhibi- 
tion saved her case. 12 M, L. J. (Jour.) .300-370. 


The counsel should be careful not to frighten a W’itness by point 
blank questions going at onee to involve him in a contradiction ; or he 
will see your design and thw’art it by a resolute adhering to his first 
assertion. The counsel should intimate to him delicately his confidence 
that he is desirous of telling the truth and the whole truth. 

If distinguished men like Busliee and Beecher and Garrick are 
frightened at the idea of submitting to cross-examination, what must be 
the feelings of delicate women and young persons wlio arc sw’orn for the 
first time and who are unaccustomed to tlic publicity incident to the 
trial of a cause in one of our Courts ? How’ inexcusable then, must be 
the conduct of tlic advocates who handle such witnesses rouglily in their 

cross-examination. See Wrottesley on Examination of Witnesses no 
101 - 102 . ’ * 


Great allowance is always made for a nervous witness, who in- 
variably receives the sympathy of the jury. You have to guard, there- 
fore, against offending that sympathy, as you undoubtedly would by a 
severe tone or manner. Harris’ Hints on Advocacy, XIV Ed. 1911 , 

p* 


and K counsel should be rough to the ruffian 

the cross-examination generally used among 

style and th respectively termed the fierce, bulldo..in^ 

the k’ The bulldozer aims to scarJ 

down the effect of his direct evidence bv 

Como^Zih^fr w committed perjurj' or by 

compelling him to relate an inconsistent story on the cross-examination. 
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Tlic bulldozer takes for his model the ofiicials of the Spanish Inquisition 
tlie witness chair is converted by him into a rack whereupon tlie victim 
of his wrath is stretched and tortured in an endeavour to compel him to 
beg for mercy. * 

The witness who is subject to such an ordeal becomes at once the 
enemy of the lawyer who is conducting the cross-examination; he is 
immediately angry and defiant, takes up the challenge, and matches his 
will with the advocate. There are unquestionably cases where such a 
method of examination is proper and necessary, but they form the 
exception to the rule. 

The pleasant style of the cross-examination will usually produce far 

appearing friendly to an oi)posing witness 
you at once disarm him of the hostility and prejudice with which lie has 
been regarding you during his direct examination. He has jirobably 
been expecting an assault upon his character, and is prcparcil to defend 
himselt. but under the influence of good-humoured questions he becomes 
softened, and is the more easily led to tell the exact truth. The old 
adage that •• molasses catch more flies than vinegar ” applies with 
peculiar force to the cross-examination of a witness. U Cr. L. J. 
18-19. 

Archbishop \Vhately strongly condemns this unfair treatment of 
witnesses by counsel. He says ; 1 think that the kind of skill by which 

the cross-examiner succeeds in alarming, misleading or bewildering an 
honest witness may be characterised as the most base and depraved of all 
possible employments of intellectual power. Nor is it by any means 
the most effectual way of eliciting truth. The mode best adapted for 
attaining this object is, I am convinced, quite different from that by which 
an honest, simple-minded witness is most easily baffled and confused. 

I have seen the experiment tried of subjecting a witness to such a kind 
of cross-examination by a practical lawyer as would have been, I am 
convinced, the most likely to alarm and pcri)lex many and honest witness, 
without any effect in shaking the testimony ; and afterwards by a 
totally opposite mode of examination, such as would not at all have 
pcr])lexed one who was honestly telling the truth, that same witness was 
drawn on, step by step, to acknowledge the utter falsity of the w'hole. 
Generally speaking, a <|uiet, gentle and straightforward, though full and 
careful examination will be the most adapted to elicit truth, and 
the manoeuvre and the brow-beating which are the best adapted to 
confuse an honest simple-minded witness are just what the dishonest 
one is the best prepared for. The more the storm blusters, the more 
carefully he wraps round him the cloak which a warm sunshine will 
induce him to throw off.” 

Section 152, Evidence Act, provides that the Court should forbid any 
question which appears to it to be intended to insult or annoy or which, 
though proper in itself, appears to the Court needlessly offensive in form. 

Of all unfortunate people in this world, none are more entitled to 
symjiathy and commiseration than those whom circumstances oblige to 
appear upon the witness stand in Court. You are called to the stand 
and place your hatid upon a copy of the Scriptures in sheep skin binding 
with a cross on the one side and one on the other to accommodate either 
variety of the Christian faith. You are then arraigned before two legal 
gentlemen, one of whom smiles at you blandly because you are of his 
side, the other eyeing you savagely for the opposite reason. The gentle- 
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man who smiles proceeds to pump you of all you know, and having 
squeezed all he wants out of you iiaiuls you over to tlie other, wlio 
proceeds to show you that you are entirely mistaken in all your supposi- 
tions, that you never saw anything you have sworn to, that you never 
saw the defendant in your life ; in short, that you have committed direct 
perjury. He wants to know if you li.ave over been in state prison, and 
takes your denial with the air of a man wIjo lliinks you ouglit to liave 
been there, asking all the questions over agaiTi in dilVerent ways ; am! 
tells you with an awe-inspiring severity to l>c very careful of wliat you 
say. He wants to know whether you meant something else. Having 
bullied and scared you out of your wits, and convicted you in the eye of 
the jury of prevarication, he lets you go. By ami by everybody you have 
fallen out with is put on the stand to swear tliat you arc the biggest 
scoundrel they ever knew, ami not to be believed under oath. Then the 
opposing counsel in summing up paints your moral pliotograpli to tlie 
jury as a character fit to be handed down to time as the type of infamv, 
as a man who has conspired against innocence and virtue, and stootl 
convicted of the allempt. The Judge in his cljargc tells the jury if they 
believe your testimony, etc., indicating that tlierc is even a judicial 
doubt of your veracity ; and you go home to your wife and familv, 
neighbours and acquaintances a suspected man, all because of your acci- 
dental presence on an unfortunate occasion. Wellman, i>. 108 — 170. 

Witnesses sliould be treated witli kindness and consideration. They 
arc as necessary to the administration of justice ns the maehinorv of law. 
They should not be bullied or abused, and advantage should not bc taken 
of their inexperience, illiteracy or young age. I'hc better wav is to create 
a sort of confidence by coaxing a witness and tackling him gcntlv. Tlie 
moment a witness suspects that the advocate doubts his veracitv from 
the beginning, he prepares himself for tlic attack and renders cross- 
examination futile. Some men have a habit of commenting on the 
answers of witnesses as they are delivered and this should always be 
avoided. It creates bitterness and produces unfavourable impression 
on the Judge. It has the effect of evoking sympathy for the witness. 

Illustrations. 

(0 A barrister, who had only just emerged from the solicitor’s 
ranks, said to another solicitor, “If your man doesn't settle tell him I 
shall ask hiin whether he doesn’t eat his meals in the kitchen. I was 
articled to him and know all about him.” 5 M. L. T. p. 105. * 

(i7) A witness, John Jones, had been called. He was sworn anH 
asked to say what he knew about the affair. 

“Nothing.” 

“Nothing ! Have the goodness to pay attention Sir v^. 
member being in the Red Cow Inn on the 10th of last moiith > ” ' 

“ No, I don’t.” 

The counsel handed the witness the depositions. 

“ Is that your name ? ” 

“ Yes.” 

The Judge nodded to the barrister. “You mav i- 
hostile Witness. “ him as a 

The barrister, having been given permission, began : 
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“Mr. John Jones, you deny everything you have previously sworn 

Have you been in the company of prisoner’s friends since you last gave 
evidence ? ” & 

“ No.” 

“ I see. ^^^lat did you have to drink before coming here ? ” 

“ Nothing except tea.” 

“ Tea, ahem ! a queer sort of tea. How many glasses of tea did 
you have ? ” 

“ I had two cups.” 

“ Two very large cups, eh ? ” 

The witness turned to the Judge. 

“ My Lord, why should I be insulted ? ” 

The Judge intervened. “ Of course not: nobody means to insult 
you, but ” 

“ My Lord, I know nothing about this case. I am a juror in 
waiting.” 

It may be noted that the barrister had not the patience to see that 
there was probably some mistake, but immediately jumped to sugges- 
tions of bribery and drukenness ! It was not his fault. Serjeant Burfuz 
did the same sort of thing ; but the Burfuz type is becoming extinct now, 
and .so much the better. 5 M. L. T. p. lO.'i. 

(Hi) There was once a barrister who, in criminal cases, invariably 
commenced his cross-examination by gazing anxiously at a witness and 
saying : “ Have you called at any public houses on your way here ? ” 

and on getting the answer “ No,” would apologise and glance at the jury 
meaningly. 

The same person would also always ask a police witness whether 
he didn’t like getting lodging and conduct money for attendance at the 
Court, the suggetion being that the case had been “got up,” and so on. 

There once was a solicitor in a London County Court who used to 
cross-examine a witness thus : 

“ What I You don’t mean to tell me you hadn’t got the brass ? ” 

“ Mr ” interi)osed the Judge, “ really you should show more 

respect to the Court.” 

“ Well, your honour I mean money.” 

“(To witness) and you got it ? ” 

“ No.” 

“ Oh ! you say that, do you ? Well it is a lie, then.” 5 M. L. T. 

Another solicitor in a police Court while cross-examining a witness, 
received a disconcerting answer. The Court laughed. Not so the solicitor. 
He shook his fist at the witness, “ You wait,” he shouted, “ I will 
catch you directly.” 5 M. L. T. p. 105. 

(m) A witness appeared in an Honorary Magistrate’s Court and 
deposed that in his presence the accused gave a dang blow to the 
complainant as there was some dispute among their women folk. The 
occurrence took place near a grinding mill and the witness stated that 
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he was grinding flour at the said grinding mill at that time. The follow- 
ing cross-examination will illustrate the effect of bullying cross-examina- 
tion : — 

Q. “ What was the time when you went to the grinding mill ?” 

A. “ Just before sunrise.” 

Q. “ When did the occurrence take place ?” 

A. “ At about 9 a. m.” 

Q. “ Were you alone there ?” 

A. “ Yes.” 

Q. “Did you yoke your own bullock to the grinding mill or 
belonging to somebody else ?” 

A. “ My own.” 

Q. “ Did anybody come to the mill from sunrise to the time of 
occurrence ?” 

A. “ I do not remember.” 

Q. “ Did you see anybody during that interval 
A. “ I do not remember.” 

Q. “ Have you a good eye-sight or weak one ?” 

A. “ Normal.” 

Q. “ If tliere had been any person at the grinding mill during 
that interval you must have noted it?” 

A. “ I was busy in my work,” 

. Q. “ What was the quantity of corn you took to the crindiniF 
mill ?” ^ fe 

A. “ Twenty seers.” 

Q. “ Did anybody help you in carrying the corn ?” 

A. “ No. I carried it myself.” 

Q. “ Did you see anybody while going from your house to the 
grinding mill ?” 

A. “ No. I cannot remember.” 

Q. “ How much was the quantity of ground flour when the 
occurrence took place ?” 

A. ** I cannot tell.” 

Q. “ Was it more than half ?” 

A. “ I cannot tell.” 

him for an hour regarding his partiality, 
etc., the following questions were asked : — 

occasion grinding mill previous to this 

A. “ A week or so.” 

Q. ** Can you tell me the date or the day of the week ?” 

A. “ No.” 
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Q. " Did you go to the grinding mill after this occurrence ?” 

The witness on hearing this question said : — 

A. *‘ I will be damned if I ever go to that grinding mill again. 
If I were not there 1 would not have been subjected to such an insulting 
and bullying eross-e.xamination for over two liours. I swear before God 
that henceforth I will never go there again. If I had known that I will 
have to undergo such a severe ordeal of badgering cross-examination, 
I would never have gone to the grinding mill at all.” 

(i’) Charles Dickens, gives a life-like picture of badgering and 
brow -beating cross-examination. 

Charles Dickens, the Pickwick Club, c. XXIV. 

“ ‘ Nathaniel Winkle ! ’ said Mr. Skimpin. 

‘ Here ! ’ replied a feeble voice. Mr. Winkle entered the witness- 
box and having been duly sworn, bowed to the Judge with considerable 
deference. 

• Don’t look at me, sir,’ said the Judge, sharply, in acknowledg- 
mmt of the salute, ‘ look at the jury.’ 

Mr. \VinkIe obeyed the mandate, and looked at the place where 
he thought it most probable the jury might be ; for seeing anything 
in his then state of intellectual complication was wliolly out of the 
question. Mr. Winkle was then examined by Mr. Skimpin, who, 
being a promising young man of two or three and forty, w’as, of course, 
anxious to confuse a witness who was notoriously predisposed in favour 
of the other side, as much as he could. 

‘ Now sir,’ said jNIr. Skimpin, ‘ have the goodness to let his 
Lordship and the jury know what your name is, will you?’ And 
Mr. Skimpin inclined his head on one side to listen v.'ith great sharp- 
ness to the answer, and glanced at the jury meanwhile as if to imply 
that he rather expected Mr. Winkle’s natural taste for perjury would 
induce him to give some name which did not belong to him. 

‘ Winkle,’ rcplid the witness. 

‘ What’s your Christian name, sir ? ’ angr ily inquired the little 
Judge. 

‘ Nathaniel, sir.’ 

‘ Daniel, — any other name ? ’ 

‘ Nathaniel sir — my Lord, I mean.’ 

‘ Nathaniel Daniel, or Daniel Nathaniel ? ’ 

‘ No, my Lord, only Nathaniel — not Daniel at all.’ 

‘ What did you tell me it was Daniel for then, sir ? ’ inquired 
the Judge. 

‘ I didn’t, my Lord,’ rejjlicd Wr. Winkle. 

‘ You did, sir,’ replied the Judge, with a severe frown. ‘ How 
could I have got Daniel on my notes unle.ss you told me so, sir ? ’ This 
argument was, of course, unanswerable. 

‘ Mr. Winkle has rather a short memory, my Lord,’ interposed 
Mr. Skimpin, with another glance at the jury. ‘ We shall find 
means to refresh it before we have quite done with him, I dare- 
say ! ’ 
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‘ You lind better be careful, sir,’ said the little Judge, with a 
sinister look at the witness. 

Poor Mr. Hinkle bowed, and endeavoured to feign an easiness of 
nuihner, which in his then state of confusion gave him rather the air of 
a disconcerted i^ickpocket. 

‘ Now Mr. Winkle,’ said Mr. Skimpin, ‘ attend to me, if you i)Icasc 
sir, and let me recommend you, for your own sake to bear in mind 
his Lordship’s injunctions to be carefuf. I believe vou are a particular 
friend of Pickwick, the defendant, arc you not ? ’ 

* I have known Mr. Pickwick now, as well as I recollect at this 
moment, nearly — ’ 




‘ Pray, Mr. Winkle, do not evade tlie cjuc 
you not a particular friend of the defendant’s ? ’ 

‘ I was just about to say, that — ’ 

‘ Will you or will you not answer my question sir ? ' 

you'll l^o coininitlcd sit-,' inter- 
posed the little Judge looking over his note-book. 

‘ Come sir,’ said Mr. Skimpin, ‘ yes or no, if you please.’ 

‘ Yes I am.’ 

’i es you are. And why could not you sav th-jf • •> 

Perhaps you know the plaintiff too— eh, Mr.lVinkk^? ^ ^ * 

« I don’t know her, I’ve seen licr.’ 

Oh, you don t know her, but vou’vf* 9 xt 1 

How often have you seen her sir ? ’ 

‘ How often ? ’ 

doze.,\Tre’sf? 4 ^jrr:q!;rr: if I"dTe“'i » 

a firm and steady frown placed hie h gentleman, with 

suspiciously at the juJy ’ ^ lips, and smiled 

ary on *■ ^ “aT Jfr wff s® -f custo.n- 

• Certainly.-morrthan that ’ '^Wch he 

seen her hundred times— wlietlieJh^ Mdiether he hadn’t 

>er more than fifty times-w^ couldn’t swear that he J, ad seen 
at least seventy-five times^ InH that he had seen 

elusion which was arrived at at so. lorth, the satisfactory con- 

f \a';'"a®bout ‘ 

-quisle ehb of nerv^f 

odgrass were severally called info Vu 1 Tupman and Augustus 
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Anthony Trollope, the Three Clerks, c. XL. 

{vi) ‘'Mr. Chaffanbrass was one of an order by no means yet extinct, 
but of whom it may be said that their peculiarities are somewhat less 
often seen than were when Mr. Chaffanbrass was in his prime. 

Those who most dreaded Mr. Chaffanbrass, and who had 

most oeeasion to do so, were the witnesses. A rival lawyer could find 
a protection on the bench when his powers of endurance were tried too 
far ; but a witness in a Court of law has no protection. He comes 
there unfeed, without hope of guerdon, to give such assistance to the 
State in repressing crime and assisting justice as his knowledge in the 
particular case may enable him to afford, and justice, in order to 
ascertain whether his testimony be true, finds it necessary to subject him 
to torture. One would naturally injagine that an undisturbed thread 
of clear evidence would be best obtained from a man whose position 
was made easy and whose mind was not harassed, but this is not the 
fact ; to turn a witness to good account, he must be badgered this way 
and that till he is nearly mad ; he must be made a laughing-stock for 
the Court ; his very truths must be turned into falsehoods, so that he 
may be falsely shamed ; he must be accused of all manner of villainy—, 
threatened with all manner of punishment ; he must be made to feel 
that he has no friend near him, that the world is all against him ; he 
must be confounded till he forget his right hand from his left, till his 
mind be turned into chaos, and his heart into w'atcr, and then let him 
give his evidence. What will fall from his lips when in his wretched 
collapse must be of special value, for the best talents of practised 
forensic heroes are daily used to bring it about and no member of the 
Humane Society interferes to protect the wretch. Some sorts of torture 
arc as it were tacitly allowed even among humane people. Eels are 
skinned alive, and witnesses are sacrificed and no one’s blood curdles 
at the sight, no soft heart is sickened at the cnielty. To apply the 
thumbscrew, the boot, and the rack to the victim before hmi was 

the work of Mr. Chaffanbrass’s life On the whole Mr. Chaffanbrass 

is popular at the Old Bailey. Men congregate to hear him turn a 
witness inside out and chuckle with an inward pleasure at the 

success of his cruelty.” 



CHAPTER XI 

Pleasant or Persuasive Style of Cross-Examination. 

The bullyinj? style aims to scare the witness and thus break down 
tlie elTcot of his direct evidence by extorting from him an admission that 
he J»as committc<l perjury or l)y compelling him to relate an inconsistent 
storv on tlic cross-examination. 

The other style which is by far the most successful and pleasant, 
is to approach the witness in a courteous and friendly manner. This 
will disarm opposition from the beginning and establish a sort of 
confidence which is so very necessary in eliciting answers in sui)port 
of your case. The witness has a dread of you. He knows that you 
will try to put him in a hole at the first opportunity ; he anticipates 
a sharp attack and has come prepared for tlie contest. If you 
encourage him in a friendly manner without permitting him to think 
that his answers have .sur])rised you, he enters into a frank discussion ; 
he is put oH' his guard and forgets tlic points which he has come to 
uphold. The witness should be quietly and imperceptibly led to a 
position which would ultimately compel him to give a%vay witliout 
knowing tliat lie did so. And once the weak points are thus found 
out, the advocate will pursue them and the witness will soon find 
himself in a corner. Walsh says : “This method of cross-examination by 
direct attack, is as a rule the least successful. It is certainly tlie 
least pleasant to hear, and the least edifying. The insidious, half- 
friendly, half-confidential method is usually the more successful, 
merely because if a witness is attempting to deceive it is more apt 
to put him off Iiis guard’* (Walsh’s Advocate, p. 146). If from the 
attitude and e.xprcssion of the cross-examiner the witness at the 
commencement suspects that his veracity is doubted, he will be at 
once put on his guard and will prepare himself fully for sticking to 
his story in the examination-in-chief. What is the secret of the art 
of cross-examination ? Hawkins, J., (afterwards Lord Brampton) is 
.said to have given the answer in one word — Patience. “ It is building 
a brick wall round a man. You ask your question, and the answer 
enables you to plant one brick here. Then another question— and another 
brick in quite a dilTerent place. If you ask your questions politely, 
very likely he will place half a dozen bricks in position himself. Thev 
are scattered all over the place, but you have your plan. By deirrees 
the ring is complete. The wall rises.” ^ ^ 

Mr, Rufus Choate, the greatest advocate of America for all time 
was a master of what is kno^vn as the “smiling” style. He had a 
kind word for every one and was extremely courteous when lie 

employed tlic roaring method and 
maintained a wonderfully calm temperament in tlic midst of the greatest 

provo^tion and yet achieved the greatest success. “ He never aroused 

opposition on the part of the witness by attacking him, but disarmed him 

rte was quite sure before giving him up, to expose the weak parts of hk 

he gWe^^tr if any. which detracted from the confidence to 
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“ His cross-examination was a model. As was said when speak- 
ing of his conversations, he never assaulted a witness as if determined to 
browbeat him." See Wellman, p. 12. 

The pleasant style of cross-examination will usually produce 
far more beneficial results. By appearing friendly to an opposing 
witness you at once disarm him of the hostility and prejudice with 
which he has been regarding you during his direct examination. He 
has probably been expecting an assault upon his character, and is 
prepared to defend himself, but under the inllucncc of good-humoured 
(picstions he becomes softened, and is the more easily led to tell the 
exaet truth. The old adage that “molasses catch more flies than 
vinegar" applies with peculiar force to the cross-examination of a witness. 
14 Cr. L. J., pp. 18-19. 

From tlic time tlie average lay witness hears his name called by 
the Court orderly till he hears the welcome news, ‘That will do, thank 
you,’ he feels uneasy, he perspires, his pulse increases and somehow his 
nerves arc not quite steady. Is all this necessary and unavoidable ? 
The Court has ordered the witnesses to come at the cxj)ensc of one of 
the parties, in order to tell it quietly and disinterestedly what he knows of 
a certain state of facts. In theory the witness comes as a sort of friend 
to enlighten the Court with his knowledge. No liability, no punishment, 
no blot on his name will he incur, jirovidcd only he sjicaks and speaks 
the truth. That is the theory ; but the treatment meted out to the 
average witness in practice hardly conforms to it. Tlie witness knows 
what lie has to go through, and henee his overstrung nerves, his ))anting 
heart. In other words, the witness knows that as soon as he pledges his 
solemn oath, he will be regarded as fair game to be bullied and badgered 
by counsel for the opposite side, and sometimes too, by the counsel who 
called him, who seeks to make him, by hook or crook, and what is 
called the art of examination and cross-examination, tell a story favour- 
able to Ins contention. 

The witness is perfectly honest, but he is just as ordinary layman, 
unfamiliar with the ways of lawyers. The atmosphere of law Court 
breathed from the bald elevation of the witness-box. acts on him like 
some stimulo-scdative drug, exciting his brain and diillijig his faculty of 
memory. 4 M. L. .T. p. 11. 

“It is not easy to draw out by bullying things which a witness has 
come prepared to conceal. The contest leads to unpleasantness and 
recrimination. If a witness is questioned in a manner which assumes 
that he is lying or if an attempt is made to mislead him, he resents the 
attack and at once prepares himself for the fight. In the case of a 
witness of truth, he strengthens his statement by giving details which lie 
is reminded of when questioned minutely. The genial and friendly way 
is by far the most successful method of cross-examination. If the witness 
is approached cautiously and courteously without letting him know that 
his answers have suiq^rised or displeascil the advocate anti a sort of 
confidence is established by a conciliatory attitude, he may be led away 
imperceptibly from the statements which he made in examination-in- 
chief. In a recent speech delivered in London, Sir Walter Schwabc, 
K. C., late Chief Justice of the Madras High Court said : “ Cultivate a 

pleasant manner and get on as friendly terms as possible with the 
witness. Reproving, lecturing, bullying were methods now recognised as 
belonging to a first generation. One should bring out the unpleasant 
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facts with an air of condolence and regret rather than with an air of 
triumph, which might raise sympathy and one should never lose one s 
tcmiicr with a witness.’ Witnesses come with a dread of being bullied 
and snared into making inconsistent statements and when they arc 
disarmed of the fear by courteous and sympathetic treatment, they enter 
into a frank discussion little suspecting that they would soon disclose 
the w'cak points in their testimony. Before a witness is cross-examined, 
the advocate must ascertain the points on which such examination is 
necessary. Cross-examination is necessary only when the witness has 
said something against the client which, jf allowed to go unchallenged, 
would injure the case. This standpoint is sb often lost sight of and it is 
common experience that an advocate riscB to his feet and heckles the 
witness at random for a considerable length of time, although the witness 
may not have said anything of importance against his client. This 
aimless cross-examination is done with two objects in view : First, to 
sec if anything may be elicited by fishing questions on a variety of topics. 
Secondly, the advocate i.s obsessed with the idea that if he does not 
eioss-cxaminc for sonic time, his client will doubt his eompelcney.” Stv 
Sarkar’s Modern Advocacy, pp. 129-130. 


A lawyer should always hear in mind tlmt courtesy is far inoro 
effective than bullying. Kven if ho has to ask some questions regarding 
the |)revious conviction or regarding eliarnctcr or la]isc of virtue, he 
should offer some sort of apology before asking such questions. 

The cross-examiner should, as a general rule, takc^hosc whom he 
lias to examine, as it were, by the liand, “make them his friemls, 
enter into conversation with them, encourage them to tell him what 
would best answer his purpose, and thus secure a victory without apjiear- 
ing to commence a conflict.” Law Journal. 


Illustrations. 


(i) A person brought an action against a railway company for 
damages for injuries received througli falling between the iilatform of 
a station and tlic steps of a railway carriage, alleging tlmt the company 
was negligent in allowing such a space to exist -about one foot. The 
case for the company was that the platform and the step were safely 
constructed, and that the plaintiff was liimsclf guilty of negligence in not 
taking care when he left the carriage. 

The plaintiff was cross-examined : — 


Q. “You say you left the carriage carefully when the train was at 
a stand-still, and it was daylight ?” 


A. “Yes.” 

Q. “Then how was it that you came to miss the step ?” 

A. “It was too narrow.” 

Q. “You think it should have overlapped the platform ?” 

A. “Yes, or been nearer to it.” 

form i?aily“s?ncri87o'?" Imve used that plat- 

A. “Perhaps.” 


carriage accident has been traceable to the station or the 
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A. “Perhaps.” 

Tlie next witness was a surveyor, who swore that a distance of 
a foot between the step and the platform was dangerous. 

Cross-examined ; — 

Q. “What experience have you of railways ?” 

A. “Well, I am share-holder in one or two.” 

The other witnesses were left severely alone. 

The jury found for the defendant. 20 M. L. J., pp. 225-220. 

(ij) In this case witness testified to the firing of successive gun shots 
by the accused. 

Counsel (examining the witness) : “You say you saw the shots 
fired ?” 

Witness : “Yes, Sir.” 

Q, “How near were you to the scene of the affray ?” 

A. “When the first sliot was fired, I was about ten feet from the 
shooter.” 

Q. “Ten feet. Well now, tell the Court where you were when the 
second shot was fired ?” 

A I didn’t measure the distance.” 

Q. “Speaking approximately, how far should you say ?” 

A. “Well, it approximated to half a mile.” 25 M. L. J., p. 222. 

(ill) In a breach of peace case the cross-examination proceeded as 
follows : — 

Q. “Now, Mr. McDonald,” the lawyer said, “you declare that you 
are under the fear of bodily harm ?” 

A. “I am, Sir.” 

Q. “You arc even afraid of your life ?” 

A. “I am. Sir.” 

Q. “Then you freely admit that Wheelock can whip you, Pat 
McDonald ?” 

The question aroused McDonald’s “Irish” spirit instantly. 

A. “Will Wheelock whip me ? Never ! I can whip him and any 
half dozen like him ! ” 

“That will do, Mr. McDonald,” said the attorney. 

The Court was already in a roar, and the la^vyer rested the case 
without further testimony or argument. The case was dismissed, for it 
was evident that McDonald could not be under serious bodily fear of a 
man whom, in his o^vn opinion, he had only to use one-seventh of his 
strength to whip. 25 M. L. J. p. 87. 



CHAPTER XU 


Lengthy Cross-Examination 

The golden rule is to ask a few questions only. Specially in serious 
criminal cases so long as your case goes well do not ask unnecessary 
questions In subordinate CourU there is a tcndancy on the part of the 
counsel to cross-examine at length. The Court has full power to control 
the cross-examination if it is carried on to an inordinate length. 

“Sometimes lengthy cross-examination is the result of coming to 
examine a witness without adequate preparation. The advocate has to 
grope his way by surmising many things and making suggestions. The 
Jydge naturally likes to adopt the line of least resistance. He has seen 
that an attempt to overrule irrelevant questions is followed by a 
discussion which not unoften takes a longer time and so he lets things 
take their course reserving to him the right to record or not to record 
what the witness says. This passive attitude cannot be supported. If 
he feels that a question is unnecessary or irrelevant, he ought to disallow 
it at once. Weakness is bound to be exploited on all occasions. A 
Judge has the right to ask how a question is relevant to the point in 
issue and when he is satisfied that the question is being pursued for 
question’s sake, or for any unworthy motive, he ought to interfere. Of 
course there are men who will consciously drift into irrelevant topics 
or enter into a parley with the witness however frequently they may be 
pulled up. They arc incorrigible men and they can, if they so wish, 
make a Judge’s life miserable every day. But they arc exceptions and 
men like them arc to be found in every sphere of life. The idea that 
it is better to let in some irrelevant things tlian to consume more time 
by interference, is productive of many evils. They will open out avenues 
for fresh cross-examination and when the Judge sits to write judgment 
he will find himself considerably embarassed by the admission of irrelevant 
or inadmissible evidence. In criminal cases the admission of such 
evidence may do irretrievable injury. A witness ought not to be allowed 
to give hearsay evidence as it is impossible to remove the effect from 
the mind of the jury (7 W. U. Cr. 2 ; 2 W. R. 252). 

It is not always safe that a Judge should freely interfere with the 
discretion of the counsel, wliilc cross-examining the witnesses. But when 
the privilege is abused, it seems but right tliat the Judge should exercise 
some control over cross-examination assuming inordinate length ; 
•t C. W. N. 121, 16 C. W. N. 205, 104 I. C. 527. The general abuse of 
the privilege by recourse to Icngtliy cross-examination led the Calcutta 
High Court to issue a letter to the subordinate Courts (G. L. No. 14 of 
1919) in the course of which it said : “It is of the utmost importance 
that judicial officers should keep in view the powers conferred upon them 
by the Indian Evidence Act and should exercise their discretion in using 
these powers to disallow cross-examination on immaterial and irrelevant 
matter or needlessly lengthy cross-examination on relevant matter.” 
See Sarkar’s Modern Advocacy, p. 183. 

Where a Court fixed arbitrary limit of 5 minutes for cross-examin- 
ing a witness in an inquiry under S. 188, a retrial was ordered. 62 I. C. 
412 : 22 Cr. L. J. 524. 
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Wlicrc the Court is satisfied that the cross-examination of a witness 
is being unnecessarily prolonged, it can order it to be concluded within a 
certain time. 30 C. 625 : 1924 P. 284 : 72 I. C. 748. 

In committal j>roccedings Magistrate should not allow lengthy 
cross-examination. 117 i. C. 773 : 30 Cr. L. J. 845 : 1929 Sind 137 : 23 
S. L. R. 340. 

Protracted cross-examination with irrelevant questions must be 
deprecated. 1932 P. C. 69 : 136 I. C. 102 : 62 M. L. J. 457. 

Illustrations 

(/) A counsel was arguing for hours, when the Judge said, “You 
have said that before.*’ 

“Have I, my Lord ?” replied counsel, apologetically, “I am very 
sorry ; I forgot it.” 

“Don’t apologize,” was the judicial response, “it was so very 
long ago.” 

(ii) An American lawyer, who seemed unable to arrive at the end 
of a j)rolongcd sj)eech, at last ventured to express a fear that he was 
taking up too much time. 

“Oh, never mind time,” observed the Judge, “but for goodness sake, 
do not trench upon eternity.” P. L. R. 1908, p. 36. 

(/{/) On one occasion when I^Ir. Bramwcll was arguing a case in the 
Exchequer Chamber he had been much interrupted by the Judges. 
Chief Justice, Jervis, who presided, asked him when the time for the 
adjournment arrived, if he could conclude his arguments that day. He 
replied it depended on whether he was interrupted or not. The Chief 
Justice said it must be adjourned. Bramwcll said that he hoped to 
finish in about an hour next morning. The Chief Justice as he was 
leaving said : — “.Mr. Bramwcll, you will not be interrupted to-morrow as 
the Judges will not be here.” Mr. Bramwcll had forgotten that the 
sittings terminated that day. 13 Cr. L. J. p. 107. 

(fu) A counsel eross-exatnined a witness at great length. He had 
begun by asking the witness liow many children she had and concluded 
by asking the same (picstion. Before the witness could reply. Judge 
Darling remarked. “When you began, she had three.” 25 M. L. J. 79. 



CHAPTER XIII 
Silent Cross-Examination 


In criminal trials and especially in capital cases so long as your 
case stands well, ask but few questions, and be certain never to ask any, 
the answer to which, if against you, may destroy your client’s case 
unless you know the witness perfectly well, and know that his answer 
will be favourable, or unless you be prepared with testimony to destroy 
him, if he play traitor to the truth and j'our expectations. See Paul 
Brown’s Rule (4). 

A lawyer should come to a point as soon as possible and it is 
always advisable not to ask questions rather than squash up a question 
in haphazard manner. Of all the duties of a counsel that of cross- 
examination is, in my opinion, the most diilieult one in which to acquire 
proficiency. Few have excelled in it. It is a dangerous weapon, and the 
true art lies in knowing either where not to put any question at all, or 
the exact moment when to stop putting them. 13 Cr. L. J. 109. 

It h^ been said by a lawyer of considerable experience that saying 
nothing will frequently accomplish more than hours of questioning. It 
IS the client’s interest rather than your own whims that you are to 
consider. 16 M. L. J. 85. 


The golden rule is that a lawyer should not put any unnecessary 
or vexatious questions to please his clients. 

K**! merely to gratify his passions by 

unmerited abuse, by embarrassing or intimidating witnesses of whose 

suspicion, or by conveying an impression of 
discredit which he does not actually feel, in all classes of this land there 
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the young gentlcmfin who thinks he is defending, puts as many questions 
as lie can, under the impression that questioning is cross-examination 
and then answers are elicited detrimental if not destructive to every 
chance of acquittal. For the purpose of convicting unfortunate wretches 
who are charged with offences, the Government need not establish public 
prosecutors while young advocates defend, for these gentlemen can 
administer questions which the law forbids the prosecuting counsel to 
ask ; and what is more, they can privately question the prisoner, and 
then by giving the information so obtained in the shape of questions to 
the witnesses, may display a knowledge of circumstances only consistent 
with the prisoner’s guilt, as by showing that he was present at the scene 
of the crime, when probably the defence is to be an alibi 1” 

Illustrations 

(t) In this case the question was whether the accused was sane or 
insane at the time of the commission of the offence. One Dr. Hamilton 
had been retained by the defence and had made a special study of the 
accused’s case, had visited him for weeks at the prison, and had prepared 
hiinself for a most exhaustive exposition of his mental condition. Upon 
calling him to the witness-chair, however, counsel for the accused 
(Mr. Howe) did not question his witness so as to lay before the jury the 
extent of his experience in mental disorders, and his familiarity with all 
forms of insanity, nor develop before them the doctor’s peculiar 
opportunities for judging correctly of the prisoner’s present condition. 
The advocate evidently looked upon the advocates in charge of the 
prosecution as a lot of inexperienced youngsters, who would cross- 
examine at great length and allow the witness to make every answer tell 
with double effect when elicited in cross-examination by counsel for the 
crown. Counsel for the accused contented himself with these two 
questions and answers : — 

Q. “Dr. Hamilton, you have examined the prisoner at the Bar, 
have you not ?” 

A. “I have, Sir.” 

Q. “Is he, in your opinion, sane or insane.” 

A. “Insane,” said Dr. Hamilton. 

“You may cross-examine,” thundered the counsel with one of his 
characteristic gestures. There was a hurried consultation between the 
advocates for the Crown. 

“We have no questions,” remarked Mr. Nicoll, quietly. 

“What,” exclaimed Howe, “not ask the famous Dr. Hamilton a 
question? Well, I will,” and turning to the witness began to ask him 
how close a study he had made of the prisoner’s symptoms, etc., when 
upon objection by the counsel for the prosecution, the Court directed the 
witness to leave the witness-box as his testimony was concluded, and 
ruled that, inasmuch as the direct examination had been finished 
and there had been no cross-examination, there was no course open, 
to Mr. Howe but to call his next witness.” Wellman’s Art of Cross- 
examination, pp. 77 — 79. 

(«) At a trial for murder, a Welsh advocate was instructed for the 
defence by one of the leading local practitioners. The counsel was a 
very peremptory little man, and during cross-examination he declined to 
put a certain question suggested by the gentleman instructing him. The 
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solicitor pressed him again and again on the point, but still he refused. 
“Well, Sir,” said the solicitor at last, “these are niy instructions, and 
mine is the responsibility, therefore I insist upon your putting the 
question.” “Very well,” said the barrister, “I will put the question, 
but remember, as you say, yours is the responsibility.” The question 
was put, and the result was that it contributed in a large degree to 
implicate the prisoner. The sentence having been pronounced the 
barrister turned round in a fearful rage to the solicitor and exclaimed : 
“When you meet your client in hell, which you undoubtedly will, you 
will be kind enough to tell him it was your question and not mine,” See 
Wellman. 


(in) In this case a young woman of somewhat prepossessing appear- 
ance was charged with poisoning her husband. They were people in 
a humble class of life, and it was suggested that she had committed 
the act to obtain possession of money from a burial fund, and also that 
she was on terms of improper intimacy with a young man in the 
neighbourhood. A minute quantity of arsenic was discovered in the 
body of the deceased, which, in the defence, was accounted for by the 
suggestion that poison had been used carelessly for the destruction of 
rats. The Judge, Mr. Baron Parke, charged the jury not unfavourably 
to the prisoner, dwelling pointedly upon the small quantity of arsenic 
found in the body, and the jury without much hesitation acquitted 
her. Dr. Taylor, the Professor of Chimstry and an experienced witness, 
had proved the presence of arsenic, and, to the great dis- 
appointment of the solicitor, who desired a severe cross-examination 
counsel for accused did not ask him a single question. He was sitting 
on the Bench and near the Judge, who, after he had summed up and 
netore the verdict was pronounced, remarked to him that he was 

coM -fu ^ amount of arsenic found ,* upon which Taylor 

question, he should have proved that 
it indicated under the circumstances detailed in evidence that a verv 
large quantity had been taken. The professor had learned never to 
volunteer evidence, and the counsel for the prosecution had omitted to 
put the necessary question. Mr. Baron Parke having learned the cir- 
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CHAPTER XIV 

Compound, Misleading, Dubious and Improper Questions. 

Sometimes compound questions are put to the witnesses in such 
a manner that a part of it warrants an answer in the affirmative and 
a part of it in the negative. The counsel, if he wants an affirmative 
answer, will end the question by that portion to which the witness can 
only say “Yes.” Such questions should be disallowed. Similarly equivo- 
cal questions should be disallowed. 

Many advocates who use words of “learned length and thundering 
sound,” in their questions to witnesses would do well to adopt a more 
homely and less truculent style. 

Witnesses are more at home when questioned in this way, and 
the jury will understand what is said, as well as the Court and oppos- 
ing counsel, for men never become so learned that they cannot under- 
stand simple language better than any other. Wrottesley on Examina- 
tion of Witnesses, p. 72. 

Sometimes the lawyers ask their questions in such a roundabout 
way that you cannot tell what the answer really means. A lawyer once 
asked a witness what he knew about Mr. so and so’s character for 
running after bad women. The witness said : — “I never knew anything, 
to the contrary,” and the lawyer let the answer go like that. In the 
jury room there was much discussion and great difference of opinion as 
to whether the witness said Mr. so and so ran after women or not. 20 
M. L. J. p. 479. 

Sometimes witnesses speak words which they think are true to 
the letter, but which certainly are not true in fact or in spirit. The 
following is a method that may well be adopted in the cross-examination 
of such a witness : — 

In this case Sir Charles Mathews appeared as prosecuting counsel 
against a solicitor charged with having forged the will of a dead lady. 

For the defence, a woman swore that she had seen the lady, who 
was ill in bed at the time, sign the will. She added that the solicitor 
handed the deceased lady the ink and pen with which to sign. 

“Did he touch her hand ?” demanded Sir Charles. 

*T think he did just touch her hand,” the witness replied. 

“When he did touch her hand,” proceeded Sir Charles, and in an 
instant his voice rose and became harsh and terrible, “was she dead ?” 
Turning deadly pale the witness seemed to struggle for breath, swayed 
in the box, and fainted. The solicitor had taken the hand of the dead 
woman and with it had written her name to the forged will. 27 M. L. 
J. 180. 

So often witnesses are required to answer “yes” or “no,” to a 
question which in form is single, but in fact is double. In such a case 
it would be impossible for the witness in all fairness to answer “yes” or 
“no”. It is then the duty of the Judge to have the question split up 
into its component parts and then require the witness to answer “yes” or 
“no” to each part. 
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As an example of such an unfair question, an eminent Judge 
says : — 

“In the same way, if knowing the probity of a Judge, any one 
should ask me if he sold justice, still I could not reply by simj^le saying 
‘no,’ since the w’ord ‘no’ w’ould signify that he did not sell it now, but 
would leave it to be inferred, at the same time, that I allowed that he 
had formerly sold it. To this class belong such questions as : ‘When 
did you cease to be enemy of the plaintiff ?’ ‘When did you sell your 
interest in this claim ?’ ‘When did you retire from the conspiracy ?’ 
‘When did you cease beating your wife ?’ Wrottesley on Examination of 
Witnesses, pp. 96-97. 


Regarding such questions Aristotle says : “Several questions 
should be at once decomposed into their several parts. Only a single 
question admits of a single answer.” 

It is a common practice for some not over-scrupulous advocates 
to ask unfair questions. Even so great and usually so fair an advocate 
as Erskine was admonished to give the witness fair play. Fair play 
every witness is entitled to, and fair play the counsel who calls him 
should see that he gets. It is no unusual thing to assume that the 
witness has made a statement that he did not make, and on this 
false assumption, harass and confuse him. A witness, be it always 
remembered, is not generally self-possessed under the fire of hot cross- 
cxammation, and may be bewildered by such assumptions made, as most 
often It IS, with a dogmatic and determined air. Such assumptions 

C^^*^p^l 79 Hardwicke on the Art of Whining 

been Sm-ed“L'’tW have not 

particular answers have been given which have 

not been given, will not at any time be permitted (Tav S lA^ii a 

question which assumes a fact that may 

Ss T“~ 

unwilling Witness, a Statement Of fact which he never inten^d'^Vj^ 
wi'gnfot r 78 r "t irht 


Every witness must be allowed to have fair nlnv Tf v 
of an advocate to attempt to comer a witness bv^ Duttin^ unworthy 

■; “re ™” "" 

questions like these : ‘When did von ““S head come 


questions like these : Wn'd^V^: boating 

nr ‘Doyoui?ottr^Hn9. s top coni- 


did you cease tn Ka 

munieating with hL“?":io”Vo;%'’oXe •till‘"''‘t?, eon." 

even now?* ‘When d?H vr«. • ‘Does he bear ill-feelinfr 

« you Srtto.SpS;ri“':" ■" •f.i- >■ 

allowed that he had formerly Lld^it.”*^^™^^’ ‘hat I 



H8 CROSS-EXAMINATION 

Another unfair practice is to demand a categorical answer — ‘Yes’ or 
‘No’ — by putting a question which is really composed of several parts 
admitting of diiferent answers. The authors of the ‘^Vo^k of tlie 
Advocate’ say : “This is an old fallacy, and ought to be so well known 
as to be readily exposed, but it docs, nevertheless, yet do no little 
mischief. Many a witness lias been sorely puzzled by being required to 
answer “yes” or “no” to a question which in form is single, but in fact 
double. Thus a witness is asked : “You hurt yourself by jump- 
ing off a train running forty miles an hour ?” Or, he 

is asked : “You paid the money to the plaintiff’s agent ?” 

Or, again, he is asked : “You were the plaintiff’s partner in this ven- 
ture ?” If the one to whom are addressed questions so plainly double 
were cool and collected, doubtless he would not be misled ; but few 
witnesses can be cool and collected while under cross-examination, and 

thev arc often betraved into error. A witness who has an advocate 

• * 

demanding of him, “answer yes, or no, sir,” is not in a condition to 
clearly perceive the unfairness of the question asked him. Nor are the 
questions ordinarily asked of witness so plainly double as those we have 
given by way of illustration, for many are so adroitly constructed as to 
deceive keen thinkers. The remedy for this evil is that proposed by 
Aristotle. “Several questions,” he says, “should 1)C at once decomposed 
into their several parts. Only a single question admits of a single 
answer.” (Work of the Advocate, pp. 834, 335). 

It is not infrequently found that a witness is embarrassed by putt- 
ing questions as to the effect of evidence given by himself or other wit- 
nesses. Such questions do not serve any useful purpose. A witness 
should only state facts w'ithin his knowledge and he should not be drawn 
into a controversy and allowed to venture his opinion on the effect of 
evidence. This matter formed the subject of comment in the recent 
case of R. v. Baldxcin. The Law Journal, remarked ; “ In the case of 

Rix V. Baldwin reported in the Times newspaper of Tuesday last, the 
Court of Criminal Appeal addressed some elementary, but much-needed 
remarks to the world at large as to the inaptitude, to say the least, of a 
particular type of question very frequently put to witnesses these days. 
The reference was to the interrogation which invites a witness to state, 
facts not within his cognizance, but the effect of evidence already given, 
whether by himself or by others ; and a typical form of it was quoted : 

“ Is your evidence to be taken to suggest ?” Apart from the 

special class of witnesses known as “ expert ” it is, of course, a first and 
universally recognised rule that the function of the witness is to state 
facts within his knowledge ; it is no more his function to review his 
own or anybody else’s evidence than it is to comment upon the law 
applicable to the case.” {Law Journalt London, p. 260, March 21, 
1925). 



CHAPTER XV. 


Avoid Legal and Technical Expressions. 

Sometimes lawyers use technical expressions and legal words which 
are not ordinarily understood by a layman. Instead of using words 
of “ learned length and thundering sound” in their questions to witnesses, 
advocates will do well to adopt a more homely and less truculent style. 
In this way the witnesses feel more at home and the Judge and the jury 
appreciate the language better than any other. The lawyers sonietimes 
assume that an ordinary layman can fully understand a legal expression, 
but experience shows that majority of the people have absolutely no 
notions about even the very common legal expressions. 

Illustrations. 


(i) The ignorance of semi-educated clients affords a merriment at 
times. Several years ago I remember a gentleman coming to me to 
consult me on a question of law. He had a smattering of English educa- 
tion, and what he came for was an opinion on a point under what he 
called the Suits of Violation Act, He, of course, meant the Suits Valua- 
tion Act, and he little knew what a source of innocent mirth he was to 
his hearers whenever he mentioned the name of Act. 83 M. L. J. 103. 


(li) A man was laeing examined with reference to his qualifica- 
tions as a juror in. an important case, involving a considerable sum of 
money. 

Q. “ You understand,” said the lawyer, » what is meant by a 
preponderance of evidence ? ” 

A. “ Yes, Sir,” replied the other, promptly. 

Q. “ Let me have your idea of it.” 

A. “ I understand it, 1 tell you.” 

Q. “ Well, what is it ? ” 


A- “ Why, anybody can understand that.” 

Q. “ I would like to have your dehnition of it.” 

A, “ I know what it is,” replied the man, hotly. “ When I tel 
fCt.” ^ ^ “• '*''*“* ** ““ ‘here is ab“l 

Q. “ Well, what was the question 1 asked you ? ” 
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A. “ Of course I do. Judge.” 
Q- ” Define it, then,” 
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A. “ It’s evidence previously pondered.” 21 M. L. J. 34 . 

(iii) ‘;A witness wlien asked to explain the Latin terms de facto and 

replied: “They mean that you must prove the facts to the 
satisfaction of the jury.” 17 M. L. J. 161. 

{iv) In an Wrican case, a police officer testified that, in his belief, 
a boy complained of for a minor offence was insane. 

?■ \\ non-compos mentis ? ” asked the Magistrate. 

A. I don t believe I understand,” said the policeman. 

Q. ‘‘What! you don’t know what Tion-compos Tnentis means? 
How long have you been in the police force ? ” 

A, “ Ihventy-five years.” 

Q. A detective of twenty-five years, and don’t know what non-’ 
compos mentis means ? 


A. ” Yes ; if I understood that language I would not be a police- 
man, was the witness’s retort. 16 M. L. J. 127. 

cross-examining counsel had kept the witness 
on the stand for some time and the witness naturally was getting weary. 

” If you would only answer my questions properly,” said the 
cross-examiner, “ we would have no trouble. If I could only get you to 
understand that, oil I want to know is what you know.” 

“ It would take you a lifetime to acquire that,” interrupted the 
witness. 


“ ^Vhat I mean is that I merely want to leam what you know 
about this affair,” the lawyer said, fro^vning. “ I don’t care anythin^ 
about your abstract knowledge of law or your information in regard to 
theosophy, but what you know about this case.” 

“ Oh, that isn’t what you want,” said the witness in an off-hand 
way. ” I ’ve been trying to give you that for some time, and...” 

The la>vyer got in an objection and the witness had to stop. 

“ If I don’t want to know what you know about this particular 
case and nothing else,” inquired the lawyer later, “ what do you think I 
do want to know ? ” 


That seemed so easy that the witness laughed as he said, 

“ It is not what I know that you want to know ; it is what you 
think I know that you are after, and you arc trying to make me know 
it or prove me a liar.” 15 M. L. J. 24-25. 

(lu) In a case, cross-examining a witness, counsel asked — 

Q. ” When you said you were ‘ satisfied * just now, you meant, I 
suppose, that you were content ? ” 

A. ” I did not.” 


Q. “ Well, satisfied and content are just the same, are they not ?” 

A. “ They are not.” 

Q. “ Well, suppose you explain to the Court and jury what the 
difference is ? ” 

A. ” Sure, I w ill, Now, for instance, I might be satisfied that it 
was you I saw out behind the barn kissing my wife Norn, but I’d be far 
from being content.” 18 M. L. J. (Jour). 860 — 377. 
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(i;<7) “ Now,” said tlic lawyer who was conducting tlic cross-exami- 
nation, “ will you please say how and where you first met this man ? ” 

“ I think,” said the woman with the sharp nose, “ that it was — 

“ Never mind what you think,” interrupted the lawyer. “ We 
want facts here. We don’t care what you think and haven’t any time 
to waste in listening to what you think. Now please tell us where and 
when it was that you first met this man ? ” 

The witness made no reply. 

“ Come, come,” urged the lawyer, “ I demand an answer to my 
question.” 

Still no response from the witness. 

“ Your Honour,” said the lawyer, turning to the Court.“ I think I 
am entitled to an answer to the question I have i>ut.” 

“ The witness will please answer tlie question,” said the Court. 

” Can’t,” said the woman. 

“ Why not ? ” 

“ The Court doesn’t care to hear what I think, docs it ? ” 

• “No.” 

” Then there’s no use of questioning me any fii rthcr. I am not a 
lawyer. I can’t talk without thinking.” S M. L. J. 243. 



CHAPTER XVI. 

Never Allow a Witness to be Witty or Refractory. 

If tlie witness wants to be witty or refractory with the cross- 
examiner. the counsel should always settle with him first by some gootl 
natured or humorous remark and then proceed with the cross-examina- 
tion. Care should always be taken that the counsel should not lose his 
tem])er. If a counsel gets angry, it is a sure sign that he is going to be 
tlefeatetl in the intelle<‘tual tluel. 

Illustrations. 

(i) Sir Kdwartl Carson once began his cross-examination of an 
offensive witness thus : — 

Carson : — “ I believe you are a heavy drinker ? ” 

W'itiu'ss : — •• That is niv business.'’ 

Carson (without a moment's hesitiition). — * Have you any other?” 

It is needless to say that the promptness of the questions, and the. 
laughter which followed, put the witness completely at counsel’s mercy. 

{ii) A director of some doubtful company was being cross-examin- 
ed by Sir Frank Lockwood. The director was giving evidence bearing 
upon a rather shady history, when Sir Frank put the questions to the 
]>romoting director': “ Now’ tell me. Sir, when did you first determine to 
lloat this company ? '’ 

•• Float this company ? ” asked the witness, with some surprise, 
•• I don’t know what you mean by floating the company.” 

•• \'erv well, then." replied Sir Frank, “ I will make my meaning 
perfectly dear. By floating the company I refer to the operation which 
almost invariably precedes the sinking of a company. Do you under- 
stand me now ? ” 

(jif) One Mr. Brown was suing for damages for injuries, and was 
being cross-examined by Duke, K. C. 

Q. •• I gather that you did not see nor hear the aijproaching 
vehicle ?” (S. if.— It was a' grocer’s cart). 

\ “ Not I. Why, the first thing I see or hear was the wan a-lop 

of me! I v,as being scrunched before 1 knew where I was.” 

Q. “ I understand. Vou say you neitlier saw nor heard the 
approaching vehicle ? ” 

A ” That is right. Not I — never at all,” the witness said 
pleasantly. 

Q. “ You were overtaken opposite the post olfice, I believe ? ” 

A. “ Ye.s, I was in the middle of the road.” 

Q. “ What were you doing that you did not sec or hear the 
approaching vehicle ? ” 

A. “ Nothing, look here.” 

Q. “ Answer my question, please.” 
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A. “ Nothing, but having a bit of a lark with one or two others/* 
Q, “ Having a bit of a lark ? Do you mean, you were dancing on 
the pavement ? 

A. “ Perhaps 1 was, perhaps 1 was not.” 

Q. “ Were not you dancing on the pavement with a young lady 
when the vehicle came round the comer thirty.' yards away ? ” 

A. “ Perhaps I was, I say, perhaps I was not/’ 

Q. “ And didn’t the young lady run away from j ou *? ** 

A. “ I don’t say notliing.” 

Q. “ And did you run after her and so into tlie vehicle ? “ 

A. “ Perhaps.” 

Q. “ Answer the question please.” 

A. “ Well, what right had the cart to be there, I ask ?** 

Counsel : — “The jury will tell you. Thank you.” 

(fc) In a suit on protnissory note for Rs. 10,000 the defendant 
admitted the pronotc hut pleaded that no consideration passed. He 
stated that no cash was paid to him and the promisson.' note was 
as a piece of security* for the purposes of some contract. The account 
books of the plainti? were summoned in Court. The plaintiff in the 
witness box was asked a number of questions to which he replied that 
he did not know. 

Q. “ Are the account books alwa\*s in your possession ? *’ 

A. “ No. I have three more shareholders in the firm.** 

Q, “ Who writes the account books ? *’ 

A. I don’t know.” 

Q. “ When was the pronote written ? ** 

A. " On the date which it bears.” 

Q. “ \Miere was it written ? ” 

A. “ I don’t know.” 

Q. “ Who were present at the execution of the pronotc ? ” 

A. ** I don’t know.” 

Q* ** Was the pajTnent was made in currenev notes or in cash ^ ” 
A. “I don’t know. The pa>Tnent was not made in my presence.** 
This last answer settled the case of the plaintiff firm. 



CHAPTER XVn 

Never Lose Temper in Cross-Examination. 

TIic first qualification of good advocate is that he should keep cool 
and calm and should never lose temper under any trying circumstances. 

The golden rule of all cross-examination is, never lose your temper, 
Ihcre is no time in the practice of the }>rofession, there is no incident 
in the history of your lives that requires a more calm, a more cool and 
collected mental condition, than that in which the cross-examiner is 
jilaccd. Don t expect a witness to fall into any trap, no matter how 
skillully it may be prepared. Don’t expect that you arc going to smash 
any witness and when I use the word ‘smash’ I use it in the ordinary 
colloipiial term spoken of by lawyers in conducting a vigorous cross- 
examination. The man who goes into the Court with his brief, I care 
not how eminent a counsel he may be, I care not what his experience 
rnay be, I care not how good a case he may have, if he goes into a 
Court with the idea in his head that he is going to smash a witness by 
cross-examination, that man retires from the field, defeated in nine 
cases out of ten, and perhaps in a larger percentage. Witnesses arc 
knowing people ; they arc crafty ; they know more about their affairs 
and what they are talking about than you or 1 do ; they have lived 
with tlicm, they are people who arc very quick of observation, and they 
have a certain amount of cunning, and that cunning the most careful 
counsel sometimes is unable to circumvent, even when the Court and 
the counsel are both convinced that the witness is not telling the 
truth. 20 M. L. J. 368-369. 

It has been said that a lawyer should preserve his self-control, and 
wear it like a coat of mail, 14 Cr L. J., p. 23. 

“ Whatever you do, don’t lose your temper. Just hold it. Keep 
cool. If you cannot keep cool anywlicrc else, keep cool in the Court- 
room.” 12 M. L. J. p. 371. 

“ Preserve an even temper and a respectful attitude, but at the 
same time go on firmly and persistently ; do not swerve from the 
straight path.” 21 M. L. J. 133. 

“ Do not lose your temper and go out and abuse the Judge. If 
you think the Judge is wrong, it is your duty to advise your client to 
take his case to a higher Court, but do not give vent to your spite on 
the Judge and call him names.” 21 M. L. J. 133. 

Illustrations. 

(0 Addressing Mr. John C. Spooner, a famous Advocate, who had 
lost a case in spite of his best cfTorts, a brother Advocate said : — 

“ I see, Spooner, that the Supreme Court has overruled you in the 
case of Smith v. Jones, 1 Ch. p. 466. But you, Spooner, need feel no 
concern about your reputation.” 

Mr. Spooner chuckled and made the following answer : — 

“ Quite so, I agree. I am only concerned for the reputation of 
the Supreme Court.” 27 M. L. J. p. 150. 
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(w) The following is an instance of great calmness and self 
possession combined with fine tact and ready wit by counsel 

“ Few people who were present will forget the dramatic out- 
burst of Snowden when on his trial for the murder of Miss Barrow. 
In vehement tones and with hand uplifted, the murderer declared, 
“ I swear before God, that these arc the words that were used.” 

Great as was the effect of the dramatic utterance on the jury, it 
was all destroyed by the quiet reply of Sir Rufvis Issacs. 

“Mr. Snowden,” he said, “all the statements you liave been 
making arc statements before God.’ 27 M. L. .T.. p. 131. 


CHAPTER XV] 


II 


Repeating Questions in Cross-Examination. 

RcponHng the same question is generally not tolerated by the 
Judge. It is considered as waste of time. But a .skilful eross-examiner 
can hy mere rei)ctition exact the truth and expose a lie. 

It depends largely on a deep moral basis. 

“ Unless there be a doubt as to what an answer wa.s, you do not 
rcqirrc it to be given twice. Let well alone," said a Judge to a jonior 
w’ho was so enamoured with a witness’s answer that he must needs hear 
it again an<l again. There is also a danger of the witness varying his 
answer unconsciously if you ask him again and again. 

\ou need not give him a .second run for the purpose of going over 
the same ground again. Having got the answer you w'ant, keep it and 
at once go o/f upon another point ; otherwise, if you ask him to repeat 
it for the j>urposc of directing attention to the good point you have 
made, he will qualify what he has said, and very likclj' unsay it alto- 
gether by some lying explanation. Give him no opportunity of wrigg- 
ling out of wh.at he has sworn. That is the business of your opponent, 
not yours. 

It might be here observed, that whenever you have once fairly 
caught your witness, don't sacrifice the adiwitage by exhibit ing him too 
ostentatiously " Sec Harris, p. 73. 

“ Don’t repeat yourself.” is a good advice. But you must repeat 
your points until the .lury have taken them. The way to do this is to 
put them with a change of langtiagc, and in a different form. By this 
means the Jury will by diverted instead of disgusted. Nothing is more 
pleasant than variety ; nothing more entertaining than looking at an 
interesting object from different standpoints, especially 'svhen you want 
to understand something of its general features, and to render some 
aspect of it invisible. But, asks an anxious enquirer, how am I to 
know when the Jury have taken the point? The answer is simple: 
Watch your float.” See Harris, p. 331. 

Cox .says “ Difficulty is sometimes experienced by an advocate 
from the impatience of the Judge at repetitions of the same questions. 
Too often he is met with the remark, ‘Mr., you have asked that question 
before’ or, ‘the witness has already told you.’ Ihis is doubly disagree- 
able, for besides putting you on ill terms with the^ Court, it disturbs 
your plans, and sets the witness on his guard. There is nothing of which 
the Bench is so little tolerant as of the repetition of the same question, 
and yet there are few more effective methods of detecting falsehood. The 
witness answers. You note his answer. You pass away to some 
(listant part of the story, or some foreign transactions. You then, on a 
sudden return, when his thoughts arc otherwise engaged, when probably 
he has forgotten his first answer, if it was false, you obtain a different 
one, which instantly betrays him. Often we have seen witnesses proof 
against all other tests fail before this one. When your design is distinct- 
ly this, and not merely a vague, purposeless interrogation, proceed 
respectfully, but firmly, to show that you have a meaning, and your 
aims will come soon to be understood and respected by the Court. 
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Wigmore on Evidence observes as follows ; — 

“(1) Repeating an unanswered question upon an inadmissible 
point, already ruled out by the court, is of course an impertinence to 
the court ; and, while it may sometimes become desirable and allowable 
to renew an offer of testimony in approximately the same form, in order 
to secure its admission after obviating its original defects, this attcin})t, 
made in good faith, is to be distinguished from a merely persistent 
cITort to elude the vigilance of opponent and Judge by repeating precise- 
ly the same forbidden offer, for this is at once useless, wasteful and 
disrespectful. See 55 N. VV. 251. 

(2) Repeating an allowable question already once answered or 
covering the same ground of facts as other (questions, on the direct 
examination, is ordinarily superfluous and therefore iniprojjer. Never- 
theless, circumstances may arise which make it desirable to emphasize 
certain facts anew ; and the trial court’s discretion should control. 
56 N. E. 353. 

(3) Repeating the same testimonial matter of the direct examina- 
tion, by questioning the witness anew on cross-examination, is a process 
which often becomes desirable in order to test the witness’s cai)acity to 
recollect what he has just stated and to ascertain whether he falls easily 
into inconsistencies and thus betrays falsification. In spite of its 
frequent tedium and unskilful handling, this process often proves useful ; 
and the discretion of the trial court must suffice to fix its limits. 


“ Ordinarily a question once answered cannot be allowed to be 
repeated. Repeating an unanswered question upon an inadmissible 
point, already ruled out by the Court, is an impertinence to the 
Court ; whereas repeating an allowable question already once answered 
or covering the same ground of facts in other questions, on the 
direct examination, is ordinarily superfluous and therefore improper. 
But repeating the same testimonial matter of the direct examination 
by questioning the witness anew on cross-examination, is a process 

t"! desirable in order to test the witness’s capacity 

recollect what he lias just stated and to ascertain whether he falls 
e^ily into inconsistencies and thus betrays falsification. In spite 
of Its frequent tedium and unskilful handling, tliis process often proves 
useful and the d seretion of the trial Court must suffice to fix its ffiniU 
Repeating precisely the same question in cross-examination after it has 
^ee been answered, not only savojirs of intimidatiorhTal’so tends to 

the efficaev of thU ‘ ® precedent illustrating 

it best. In Ltemntffin to^“ P«l*aps illustrated 

the Queen Ld he? serlnt S™''® “^“'tery it Naples, between 

by the prosecution 3 f“ats alleged 

there was aceS from Th ” 0 “"'* •“ iiRervening, and tlmt 
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t.eio uas no other intervening passage: “There was nothing else. 
One uas ob igcti to pass througli the eorridor to the cabinet, and 
troin eabinet into the room of Bergami. There was nothing 

^ cross-examination, Mr. Brougham asked as follows! 

W il you swear there was no passage by which Her Royal Highness 
eould enter Bergami s room when he was confined with his illness, except 
by going through the room, i.e., cabinet where you slept ? ” Majocchi ; 
"1 iiavc seen that passage ; other passages I have not seen.” Mr. 
Brougham : “ Will you swear there was no other passage ? ” Majocchi : 

•*1 here was a great saloon, after which there came the room of Her 
Royal Highness, after which there was a little corridor, and so you 
passed into the cabinet. I have seen no other passage.” Mr. Brougham : 

ill you swear there was no other passage ? ” Majocchi: “ I cannot 
swear ; I have seen no other but this ; and I cannot say there was any 
other but this.” Mr. Brougham : “ Will you swear that there was no 
other ^vay by which any person going into Bergami’s room could go, 
except by passing through the cabinet ? Majocchi : ‘‘ I cannot swear 
that there is another ; I have seen but that ; there might have been, 
but I have not seen any, and I cannot assert but that alone.” 
Mr. Brougham : “ Will you swear that if a person wished to go from 
the Princess’, i.e., Queen's room to Bergami’s room, he or she could 
not go aiiy other y than through the cabinet in which you slept?” 
Majocchi : “There was another passage to go into the room of Bergami.” 
Mr. Brougham ; “ Without passing through the cabinet where you 
slept ? ” Majocchi : “ Yes.” 

Illustrations. 


(i) In Count Coningsmark’s Trial, tlie Count charged with murder, 
was said to have absconded in disguise ; and a Sweedish fellow-country- 
man of his, at whose house he had changed his clothes, was called. The 
cross-examination was as follows : — 

Q. Pray, what did the Count say to you about his coming in dis- 
guise to your house ? ” 

A. “ He said nothing, but that he was desirous to go to Graves- 
end ; I helped him to a coat, stocking and slioes.” 

Q, “ Then I ask you, what did he declare to you ? ” 

A. “ Why, he did desire to have those clothes.” 

Q. “ You arc an honest man to tell the truth ? ” 

A. “ He declared nothing to me.” 

Q. “ Did he desire you to let him have your clothes, because he 
w’as in trouble ? ” 


A. “ He desired a coat of me, and a pair of stockings to keep 
his legs warm.” 

Q. “T do ask you, did he declare the reason why he would have 
those clothes was because he would not be known ? ” 

A. “ He said he was afraid of coming into trouble.” 

Q. “ Why were you unwilling to tell this ? ” See ‘Horwclls’ State 
Trials, p. 55. 

{ii) The accused was charged with the offence of having abducted 
and committed rape on a girl by name Sarah Woodcock. The evidence 
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of several witnesses, liowever, showed plainly that the case was in truth 
one of willing seduction. But the complainant testified flatly that force 
and coercion was used on her person by the accused. Her evidence was 
suspiciously inconsistent in several particulars. In the course of her 
examination in Court, the woman wanted to understate her age, so that 
the Jury might believe her version of the case. The following is a 
portion of the questions put and answers elicited in her cross-examina- 
tion by the accused : — 

Q. “How old are you ?” 

A. “I am twenty-seven.” 

Q. “Will you swear you are no older ?” 

. A. ‘T will swear I am twenty-eight.” 

Q. “Will you swear you are no older ?” 

A. “I will swear I am that.” 

Q. “Will you swear you are no older ?” 

A. “I do not know I am twenty-nine, and that is my age, I can- 
not exactly tell.” 

Q. “To the best of your belief how old are you ?” 

A. “I believe I am thirty next July. I cannot be sure of that 
whether I am or no.” See Lord Baltimore's TriaU Gurney’s Rep., 
p. 77. 

(iu‘) The accused in another case was a young boy of eleven years 
of age. He was indicted for felonious larceny. A witness, one Isaac 
Barney, a patrolman, was called in to swear to a confession by the boy 
when under arrest. The cross-examining counsel wanted to show that 
this witness was deliberately uttering an untruth in order to profit by a 
reward >yhich was offered on the conviction of this boy. The following 
is a portion of the cross-examination of this witness : — 

Counsel : — “You had frightened this poor child out of lus senses ?” 

Witness : — “I do not think he was afraid.” 

Counsel ; — “Do you know what reward there is for the conviction 
of this poor infant ?” 

Witness : —“Upon my oath I do not know.” 

1 * ~ mean to say that you, a patrol, do not 

know ?” ^ ^ r 

WitTiess : —“I am sure it is a thing I never had.” 

Counsel : — “You shall not slip tlirough my fingers so. ” 

Witness: — “Upon my word of honour I do not know.” 

Counsel : -“Upon your oath. Sir ?” 

Witness “I do not.” 

Counsel : — “Did you never hear that there was a reward of forty 
pounds upon the conviction of that child ?” 

WitTiess : — “I never knew any such thing.” 

Counsel “But you have heard it ?” 

Witless : — “I never heard any such thing.” 
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Counsel : — “Come, come. Sir, it is a fair question and the Jury see 
and hear you. Upon your oath, did you never hear that you would be 
entitled to forty pounds as the price of that poor infant’s blood ?” 

: — “Your honour, I cannot say.” 

Counsel ; — “But you shall say before you leave that place. ” 

11 itness : — “I have heard other people talking about such things.” 

Counsel : — “So I thought, and with that answer, I leave your 
tcslinioiiy with the Jury,” Sec Horton’s Trial. 


(/i’) In the Parnell Commission proceedings, the Irish Land League 
was ( hargeil with com])licity in crime and agrarian outrage ; the fact of 
crime and outrage it admitted, but <lcnicd any comjilicity, and placed 
the responsibility on certain lawless secret societies of local origin ; the 
issue turned largely on the identity of these societies with the league ; 
many witnesses testified to meetings of lawless societies and the infer- 
ence e.xpresscd or implicil was that these were Land League branches ; 
the murder of Lord Alountmorrcs was under inquiry, and one Michxl 
Burke, a shifty witness, having a had record, testified to the concocting 
of the murder at such a meeting held in one Pat Kearney’s house. “I 
know Pat Kearney ; he keeps a public house at Clonbur ; he was Secre- 
tary to the Land League, I believe. The Land League meetings were 
held in his house sometimes.” 


Q. “Before Lord Mountinorrcs was murdered, was there a meet- 
ing held at Pat Kearney’s house ?” 

A. “There was a kind of a meeting held, Sir.” 

Q. “Just tell us what the talk was. ” 

A. “It was spoken of that he (Lord Mountinorrcs) should be done 
away with.” 

This was direct enough that the Local Land League branch had 
at a meeting j)lottcd Lord Mountinorrcs’ murder, but, on cross-examina- 
tion, Sir Charles llussell, after bringing out the witness’s bad record and 
involving him in several shifty answers, finally returned to the meat of 
the testimony, namely, whetlier the meeting was a Land League meet- 
ing at all ; after getting the witness to admit that he was iiot sure 
whether the meetings were league meetings, the cross-examiner con- 
tinued : — 

Q. “Now, tell me, will you swear there was a Land League at 
all at Clonbur in 1880 ?” 

A. "I will not swear whether there was or not ; but 1 was told 
there was, by several people.” 

Q. “Who told you ?” 

A. “Several people.” 

Q. “Who told you there was a Land League branch in Clonbur ?” 

A. “I was told by several people, but I could not swear by 

whom.” , L r j T 

Q. “Will you swear there was any branch of the Land League at 

all in Clonbur before Lord Mountmorres’ death ?” 

A. “I was told there was.” 

Q. “Who told you there was a Land League in Clonbur ?” 
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A. “I can only — 

Q. “Attend to me ; who told you tlierc was a Land League at 
Clonbiir ?” 

A. “Several people, Sir.*’ 

Q. “Attend, who — if anybody — told you there was a Land 
League branch before Lord Mountmorres’ murder ?” 

A. “I can only — 

Q. “Will you swear anybody told you ?” 

A. “I could not swear what were the men’s names, but I was 
told by several people.” 

Q. “Attend to me ; will you swear j^ou were told by anyone be- 
fore Lord Mountmorres was murdered that there was a Land League 
branch at Clonbur ?” ° 

A. “There was some kind of branch ; I coidd not swear wliat 
branch it was. I know there was a branch.** 

Q. “Will you swear, on your oath, that any one told you there 
was a branch of the Land League in Clonbur, before Lord Mountmorres 
was murdered ?” 

A. “I was told, but I do not know the name of the man.” 

Q. “Attend to me, I will have an answer.” 

A. “Not to that question, beeausc I cannot answer it • I Imvf 
said all I know.” ’ ® 


Q. “Attend to me.” 


A. “I am attending as well as I can.” 

Q. “Will you swear anyone told you before Lord Mountmorres 
was murdered that there was a Land League branch at Clonbur ?” 

A. “I was told there was a brancli, but I could not say what it 
was ; I could not say whether it was a Land League branch or not.” 

Q. “Why did you not tell me so before ?’* 


The above example of repeating precisely the same question on 
cross-examination, in order by sheer moral force to compel a witness 
to admit the truth, after an original false answer or refusal to answer 
IS a process which not only savours of intimidation and browbeath"’ 
but also tends to waste tune. Accordingly it is not doubtful that the 
trial Court has discretion to refuse or to allow this, as seem best xmder 
the cireumstances. 1875, Wesley, u. State. 52 AH., pp. 



CHAPTER XIX 

Do Not Distort Facts in Cross-Examination 

‘-Nothing weighs as much with the tribunal, wlictlicr Judge or 

act of counsel who seeks not to accept the facts with 
qualifications, but who seeks to distort tlie facts in order that the fact 
may mean something less or more than it should mean.” 11 Cr. L. J. 75. 

It must be understood that, in all this, your only 
purpose should be to aseertain the very truth, to trace an error if it 
exists, to try the memory of the witness if it be trustworthy. Never 
should you seek to entrap him into a falseliood, nor by your art to 
throw him into perplexity, with a design to discredit him.* if you be- 
lieve that not only is he honest, but tluat he has not erred. Your duty 
as an advocate is strictly limited by the rules of morality. It is no 
more permissible for you to tamper with the truth in others, or tempt 

them to confound or conceal it than to be false yourself. The art to be 
practised in cross-examination is to be used only wlien you really be- 
lieve that the witness has not told the truth and it is your honest pur- 
pose to elicit it.” See Cox’s Advocate. 

Cox says ; — “There is a principle that should guide in the adoption 
or rejection of this expedient, for it is one upon which there exists 
somewhat too vague and indefinite an understanding, not merely in 
the profession, but with the general public, the former erring on the 
side of laxity, and the latter on that of strictness ; the one being in- 
nuenced by the feelings of an advocate, the other by the sympathies of 
a witness.” Upon so important a matter it must surely be possible to 
ascertain some rules which may help to determine the limits of an advo- 
cate’s duty in an endeavour to discredit a witness by cross-examination. 
Let us try to trace them. 

In this, as in all other questions of right or WTong it is ncecssarj' 
to go back beyond the point immediately at issue to consider tJic cir- 
cumstances out of which it has arisen. In matters of duty and pro- 
priety it is most dangerous to introduce refined distinctions and to seek 
to justify by ingenious argument that which presents itself to the un- 
biassed and reflecting conscience as wrong. We may fairly doubt the 
correctness of any proceeding in a matter of morals which needs an 
argument for its justification. We cannot, therefore, assent to the con- 
clusions which have been so elaborately wrought out by Lord Brougham 
and others, as to the duty of an advocate, conclusions opposed to the 
plainest dictates of morality, which forbid us to do an injury to our 
neighbours or to lie for any purpose whatever, and which are equally 
binding upon us, whether we are merely acting or speaking for another 
or upon our own account. We believe sincerely that the character and 
credit of the profession would be infinitely raised in public esteem if 
these broad landmarks of morality were more strictly observed in the 
practice of advocacy, and we are sure that in the long run it would 
be profitable to our clients. 

For, if, by arts injurious but wrong, by confusing the honest, brow- 
beating the timid and putting false constructions upon the words of a 
witness, a verdict may be stolen now and then, the benefit of such 
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triumphs is more than counterbalanced by the mistrust which a depar- 
ture from candour and fairness, and a resort to arts for concealing or 
disffuising the truth invariably sows in the mind of the Court and ot 
the Jury, inclining them to look with suspicion upon everything the 
unscrupulous advocate says and does, and at length to see in him a 
trickster always, and to deny to him the credit of frankness and truth- 
telling, even when he is dealing honestly with them. Who that has 
addressed Juries many times can fail to have seen the incredulous smile 
that curls upon their lips and the sort of stem resolve that settles upon 
their countenance, as if they would say : ‘We are not going to be 
bamboozled by you.’ It is not too much to say that owing to the reputa- 
tion which some unscrupulous advocates have earned for the whole 
body of us, Wiq prima facie impression of a Jury is almost invariably 
against the counsel who rises to address them, and that he has to dis- 
abuse their minds of this prejudice, by impressing them with his own 
truthftilness, before he can obtain from them a fair consideration of his 
argument. But in justice to our order, it must be admitted that there 
is now far less cause for this mistrust than there used to be. Advocacy 
has, in this respect, vastly improved of late years and is still improving. 
Bullying and browbeating are as rare now as they were common for- 
merly. It is seldom indeed that unscrupulous assertions and daring 
misrepresentations of evidence are indulged in. Tlie standard of morality 
has been advanced among us, and is advancing, and it should be your 
solemn purpose and earnest endeavour not to suffer it to retrograde in 
your person, but by beginning with a stern resolve to maintain the loftiest 
principle of professional virtue, whatever the temptations to the con- 
trary (and they will be many and formidable), to prove by your example 
that greatness and success as an advocate are not only compatible with 
the strictest integrity as a man but that thenceforward these shall be 
the only paths to prosperity and honour. See Cox’s Advocate. 



CHAPTER XX 

Do Not Make Personal References in Court 

Sometimes counsels make personal references in Court and in their 
zeal often remind the Court that they have been practising at the Bar 
(or 20 or ;30 years and therefore they can put forward the law point 
with eonfidenee. Sometimes they stake their professional reputation as 
well, the counsel must avoid such personal references. Even if he is 
acquainted with the real facts of the case and has personal knowledge 
he should not import them in his address to the Court or Jury. 

Illustrations 

(/) The Judge decided that certain evidence was inadmissible, 
riic attorney took strong e.xccption to the ruling and insisted that it 
was admissible. 

“I know, your honour,” said he warmly, “that it is proper evidence. 
Here I have been practising at the Bar for 40 years, and now I want 
to know if I am a fool ?” 

“That,” quietly replied the Court, “is a question of fact, and not 
of law, so I won’t pass any opinion upon it, but will let the Jury 
decide.” 09 P. L. R. 1908, 18 M. L. J. 363. 

(ii) “One day when Judge Gray was trying a ease he was much 
annoyed by a man in the back of the room who kept moving about, 
shifting chairs and poking into corners. Finally the Judge stopped the 
hearing and said, “Young man, you arc disturbing the Court by the 
noise you are making. What excuse have you to offer for your 
conduct ?” 

“Why, Judge,” said the young man, “IVc lost my overcoat.” 
“That is no excuse,” retorted the Judge.” People often lose whole suits 
in here without making half the disturbance.” 28 M. L. J. p. 94, 

{Hi) On circuit at Jedburgh, a counsel rather given to grandilo- 
quence, had emphasised a point by telling the Jury he pledged his pro- 
fessional reputation on it. At the next town he was loudly repeating 
the same pledge when Lord Justice Clerk Inglis said orally, “I am afraid, 
Mr. — the article you mention is already in pawn at Jedburgh.” 31 M. 

L. J. p. 108. 

(iv) At a trial in an American Court one of the witnesses, an old 
lady of some eighty years, was closely questioned by the opposing coun- 
sel relative to the clearness of her eye-sight. 

Q. “Can you see me,” said he. 

A. “Yes.” 

Q. “How well can you see me ?” 

A. “Well enough,” responded the lady, “to see that you are 
neither a negro, nor an Indian, nor a gentleman.” 

(v) A farmer, though severely cross-examined on the matter; 
remained very positive as to the identity of some ducks which he 
alleged had been stolen from him. 
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“How can you be so certain ?” asked the counsel for the prisoner. 
“I have some ducks of the same kind.” 

“Very likely,” was the cool answer of the farmer ; “those arc not 
the only ducks I’ve had stolen.** 

In this case, it was not necessary nor proper for the counsel to 
make any personal reference to his having some ducks of the same kind. 
But that is no excuse for the witness’s answer. Green Bag cited in 
P. L. R. (1908) Jour., p. 72. 

A counsel who thought probably rightly, that he was not making 
much of an opposing witness, sat down with the remark, “Well well 
I see you’re a clever fellow,” It would certainly have been better if 
the lawyer had not made any such remark. It was not necessary at all 
But the making of such a remark was no excuse for the witness replyin-r* 
as he did.— «‘I should have liked, Sir, to return the compliment but vou 
see, I m on my oath.” See 1 Cr. L. J. 206. ^ 
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Do Not Get Elated on Partial Success in Cross-Examination 

Some lawyers are over-confident of the result and after studying 
several points of law they think that the opposite side cannot meet their 
case. It often transpires that the opposite counsel takes such a lawer by 
surprise on a point which his learned brother is not fully prepared. The 
best argument is that wliieh comes in unawares. If a counsel scores a few 
points, let him not jump to the conclusion that his case is won. 

It has been well said that the best argument often comes in un- 
awares. “You need not ring a bell or blow a horn to announce it ; let 
it reach the better judgment of the Jury at the right moment when feel- 
ings arc warm and receptive.” Tact in Court, p. 39. 

“Do not expect that you are going to smash any witness and when 
I use the word “smash” I use it in the ordinary colloquial term spoken 
of by the lawyers in conducting a vigorous cross-examination.” 11 Cr. 
L. J. p. 78. 

“A young man from the South,” says a member of the New York 
Bar, “who, some years ago, was so fortunate as to be enabled to enter 
the law offices of a well-known New York firm, was first entrusted with 
a very simple case. lie was asked by the late James C. Carter, then a 
member of the firm, to give an opinion in writing. When this oj)inion 
was submitted, it was observed that, with the touching confidence of the 
novice, the young man had begun with the expression ‘I am clearly of 
opinion.’ 

Mr. Carter smiled as his eyes caught this, and he said : 

“Son, never state that you arc clearly of opinion on a law point. 
The most you can hope to discover is the preponderance of the doubt.” 
Central Law Journal, 29 M. L. J. p. 93. 

On this subject, Cox says : — “At the very outset, let us warn you 
against exhibiting any kind of emotion during cross-examination, espe- 
cially to avoid the slightest show of exultation when the witness answers 
to your sagacious touch, and reveals what apparently he intended to 
conceal. It startles him to self-command, and closes the portal of his 
mind against you more closely than ever. 

“You have put him upon his guard and defeated yourself. Let the 
most important answer appear to be received as calmly and unconscious- 
ly as if it were the most trivial of gossip. In the same manner you may 
carry him to the conclusion of his .story, and what with an explanation 
of one fact, and addition to another and a toning down of the colour of 
the whole, the evidence will usually appear in a very different aspect 
after a judicious cross-examination, from that which it wore at the close 
of the examination-in-chief.” Cox’s Advocate. 

A counsel must not under any eircumstanccs show exultation on a 
favourable point. This rule can be well illustrated by the trial scene in 
Shakespeare’s “Alerchant of Venice.” 
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Rnter Portia dressed like a Doctor of Laws, 

Duke, Give me your hand. Come you from old Bellario ? 
Por, I do, my lord. 

Duke, You are welcome : lake your .place. 

Are you acquainted with the difference 
That holds this present question in.the Court ? 

Por, I am informed -thoroughly of the cause. 

Which is theunerchant Jiere, :and which the Jew ? 

Duke, . Antonio nnd old Shylock,' both stand forth. 

Por, Is your name Shylock ? 

Shy, Shylock is my name. 

Por, Of a strange nature is the suit you follow ; 

Yet in such rule that the Venetian Law 
Cannot impugn you as you do proceed. 

{To Antonio). You stand within his danger, do you not ? 

Ant, Ay, so he s^s. 

Por. Do you confess the bond ? 

Ant, I do. 


Por. Then must the Jew be vnerciful. 

Shy. On what compulsion imist 1 ? Tell me that. 

Por, The quality of mercy is not strained. 

It droppeth as the gentle rain from heaven 
Upon the place beneath : it is twice blest ; 

It blesscth him that gives and him that takes : 

* * « * 


Therefore, Jew, 

Though justice be thy plea, consider this. 

That, in the course of justice, ntme of ns 
Should see salvation x we do pray for mercy ; 

And that same prayer doth teach us all to render 
The deeds of mercy. I have spoke thus much 
To mitigate the justice of thy plea j 
Which if thou follow, ±Ias strict Court of Venice 
Must needs give sentence ’gainst the merchant there. 

Shy, My deeds upon my head I I crave the law, 

The penalty and forfeit of my bond. 


Por, Is he not able to discharge the money ? 

Bass, Yes, here I tender it for him in the Court ; 

^ice the sum l if that willnot sufiice, 

1 Will be bound to pay it ten times o’er, 

Un forfeit of my hands, my head, my heart : 

1 beseech you, 

WrMt once the law to your authority ; 
to do a great right, do a little wrong, 

And curb this cruel devil of his will. 


■ 
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Por. It must not be ; there is no power in Venice 

Can alter a decree established : 

Twill be recorded for a precedent. 

And many an error by the same example 
Will rush into the State : it cannot be. 

Shy. A Daniel come to judgment t yea, a Daniel ! 

O wise young Judge, how do I honour thee I 

Par. I pray you, let me look upon the bond. 

Shy. Here it is most reverend Doctor, here it is. 

Por. Shylock there is thrice thy money offer’d thee. 

Shy. An oath, an oath, I have an oath in heaven : 

Shall I lay perjury upon my soul 2 
No, not for Venice. 

Por. Why, this bond is forfeit ; 

And lawfully by this the Jew may claim 
A pound of flesh, to be by him cut off 
Nearest the merchant’s heart. Be merciful : 

Take thrice thy money ; bid me tear the bond. 

Shy. When it is paid according to the tenour. 

It doth appear that you are a worthy Judge ; 

You know the law, youT exposition 

Hath been most sound : I charge you by the law. 

Whereof you are a well-deserving pillar, 

Proceed to judgment : by my soul I swear. 

There is no power in the tongue of man 
To alter me : I stay here on my bond. 

Ant. Most heartily I do beseech the Court 
To give the judgment. 

Por, Why then, thus it is : 

You must prepare your bosom for his knife. 

Shy. O noble Judge ! O excellent young man 1 

Por. For the intent and purpose of the law 

Hath full relation to the penalty 
Which here appeareth due upon the bond. 

4 

Shy. ’'Tis very true : O wise and upright Judge f 
How much more elder art thou than thy looks ! 

Por. Therefore lay bare your bosom. 

% 

Shy. Ay, his breast. . 

So says the bond : doth it not, noble Judge ? 

‘ Nearest his heart :* those are the very words. 

Por. It is so. , Are there balance here to weigh 
The flesh ? 

Shy. I have them ready. 

Por. Have by some surgeon, Shylock, on your charge. 
To stop his ^vounds, lest he do bleed to death. 
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Shy. Is it so mentioned in the bond ? 

Por. It is not so expressed : but what of that ? 

’Twcre good you do so much for charity. 

Shy. I cannot find it ; ’tis not in the bond. 

Por. You, merchant, have you anything to say ? 

Ant. But little : I am arm’d and well prepared. 

Give me your hand, Bassanio : fare you well ! 

Grieve not that I am fallen to this for you. 

Bass. Antonio, I am married to a wife. 

Which is as de'ar to me as life itself ; 

But life itself, my wife, and all the world. 

Are not with me esteemed above thy life : 

I would lose all, ay, sacrifice them all 
Here to this devil, to deliver you. 

Gra. I have a wife, whom, I protest, I love : 

I would she were in heaven, so she could 
Entreat some power to change this currish Jew, 

Por. A pound of that same merchant’s flesh is thine : 
The Court awards it, and the law doth give it. 

Shy. Most rightful Judge I 

Por. And you must cut this flesh from off his breast : 

The law allows it, and the Court awards it. 

Sky. Most learned Judge ! A sentence 1 Come prepare I 

Por. Tarry a little I there is something else. 

This bond doth give thee here no jot of blood ; 

The words expressly are *a pound of flesh 

Take then thy bond, take thou thy pound of flesh ; 

But, in the cutting it, if thou dost shed 
One drop of Christian blood, thy lands and goods 
Are, by the laws of Venice, confiscate 
Unto the State of Venice. 

Shy. Is that the law ? 

Por, Thyself shalt see the act : 

For, as tiiou urgest justice, be assured 

Thou shalt have justice, more than thou desirest 

Gra. O learned Judge I Mark Jew : a learned Judge I 

Shy. I take this offer, then : pay the bond thrice 

And let the Christian go. 

Bass, Here is the money. 

Por. Soft I 

The Jew shall have all justice ; soft, no haste : 

He shall have nothing but the penalty. 
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Por. Therefore prepare thee to cut off the flesh 

Shed thou no blood, nor cut thou less nor more 
But just a pound of flesh ; if thou cut’st more 
Or less than a just pound, be it but so mueh 
As makes it light or heavy in the substanee. 

Or the division of twentieth part 

Of one poor scruple, nay, if the scale do turn 

Rut in the estimation of a hair. 

Thou dicst and all thy goods are confiscate. 

Por. Why doth the Jew pause ? take thy forfeiture. 

Shij. Give me my principal and let me go. 

Bass. I have it ready for thee ; here it is. 

Por. He hath refused it in the open Court : 

He shall have merely justice and his bond. 

Shy. Shall I not have barely my principal ? 

Por. Thou shalt have nothing but the forfeiture. 

To be so taken at thy peril, Jew. 

Shy. Why then the devil give him good of it ! 

I’ll stay no longer. 

Por. Tarry, Jew : 

The law hath yet another hold on you. 

It is enacted in the Laws of Venice, 

If it be proved against an alien. 

That by direct or indirect attempts 
He seek the life of any citizen, 

The party against the which he doth contrive 
Shall seize one half of his goods ; the other half 
Comes to the privy coffer of the state ; 

And the offender’s life lies in the mercy 
Of the Duke only, ’gainst all other voice. 

In which predicament, I say, thou stand’st ; 

For it appears, by manifest proceeding 
That indirectly and directly too 
Thou hast contrived against the very life 
Of the defendant ; and thou hast incurred 
The danger formerly by me rehearsed. 

Down therefore and beg mercy of the Duke. 

Duke. That thou shalt see the difference of our spirits, 
I pardon thee thy life before thou ask it : 

For half thy wealth, it is Antonio’s ; 

The other half comes to the general state. 



CHAPTER XXn 

Do Not be Over-Confident of the Result. 

It has been well said that tlic best argument often comes in 
unawares. “You need not ring a bell or blow a horn to announce it ; 
let it reach the better judg:ncnt of the Jury at the right moment when 
feelings are warm and receptive.” Tact in Court, p. 39. 

“Do not expect that you are going to smash any witness and when 

I use the word “smash’* I use it in the ordinary colloquial term 
spoken of by the lawyers in conducting a vigorous cross-examination.” 

II Cr. L. J. p. 78. 

“The man who goes into the Court with his brief, I care not how 
eminent a counsel he may be, I care not what his experience may be, 
I care not how good a case he may have, if he goes into the Court with 
the idea in his head that he is going to smash the witness by cross- 
examination, that man retires from the field defeated in nine cases out 
of ten, and perhaps in a larger percentage. Witnesses are knowing 
people, they are crafty, they know more about their affairs and what 
they are talking about than you do, or I do ; they have lived with them, 
they are people who are quick of observation, and they have a certain 
amount of cunning, and that cunning the more careful counsel some- 
times is unable to circumvent even when the Court and when the counsel 
are bo^ convinced that the witness is not telling the truth.” 11 Cr. L.J. 79. 
your always discount 25 per cent of the instructions given by’ 

prepare your- 
self thoroughly with all the facts and figures and the several points of 

law to meet all the issues that may arise in the case, it is equaUv 

ovcr“c“l” “ Tlet 

Illustration. 
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Omission to Cross-Examine on Certain Points. 


Generally speaking, a party should put to each of his opponent’s 
witnesses in turn, on so much of his own case as concerns that particular 
witness or in which he had a share. Thus, if a witness speaks about a 
conversation, the cross-examining lawyer must indicate by his examination 
how much of the witness’s version of it he accepts and how much he 
disputes. If he asks no question he will be taken to accept the witness’s 
account. See Phipson 6th Ed., p. 475 ; Powell, 9th Ed., p. 531 ; Odger’s 
Pleadings 6th Ed., p. 304. 

In criminal trials, the accused must cross-examine regarding his 
own version of this transaction. If he pleads right of private defence, 
alibi, or any other defence, he must put questions suggesting such 
defence. When defence does not cross-examine prosecution witnesses 
concerning defence version, it is usually safe to conclude that it 
is an after-thought and the defence evidence is concocted one. 1935 
Rang. 393. 

As a rule, a party should put to each of his opponent’s witnesses in 
turn so much of his own case as concerns that particular witness, or in 
•which he had a share, e.g., if the witness has deposed to a conversation, 
the opposing counsel should indicate how much he accepts of such 
version, or suggest to the witness a different one. If he asks no questions, 
he will generally be taken to accept the witness’s account. See Wigmore, 
S. 1371. “I cannot help saying, that it seems to me to be absolutely 
essential to the proper conduct of a cause, where it is intended to suggest 
that a witness is not speaking the truth on a particular point, to direct 
his attention to the fact by some questions put in cross-examination 
showing that that imputation is intended to be made, and not to take 
his evidence and pass it by as a matter altogether unchallenged, and 
then, when it is impossible for him to explain, as perhaps he might have 
been able to do if such questions had been put to him, the circumstances 
which, it is suggested, indicate that the story he tells ought not to be 
believed, to argue that he is a witness unworthy of credit. I have 
always understood that if you intend to impeach a witness, you arc 
bound, whilst he is in the box, to give him an opportunity of making any 
explanation which is open to him ; and, as it seems to me, that is not 
onlv a rule of professional practice in the conduct of a ^ 

essential to fair play and fair dealing with the witnesses. See Taylor, 
S 145 But if a party’s counsel simply asks a witness in cross-examina- 
tion •whether an event took place, it cannot be said that that party 
commits itself to the assertion that such an event did actually take place. 

See 26 I. C. 547. 


Cross-examination need not be confined to the matters to which the 
witness has testified in his examination-in-chief, but extends to the whole 
case Therefore, if a party calls a witness to prove the simplest fact 
connected with his case, the other party is at liberty not only to cross- 
examine him on every issue but also to put leading questions, to ^tablish 
his own case. 42 C. 957. Thus, an aecused person is entitled in cross- 
examination to elicit facts in support of his defence from the prosecution 
witnesses, though the facts thus elicited have no relation to facte to 
which the witnesses have testified in their exammation-m-chief. IM. 
The cross-examination must, however, like the examination-m-chief, 
relate to “relevant facte.” Therefore, hearsay is ns much inadmissible 
in cross-examination as in examination-in-chief. 
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Lead the Witness to Absurd Position 


A witness who, either from self-importance, or from a desire to 
benefit the cause of the opposite party, or from any other reason, dis- 
plays a loquacious propensity, should be encouraged to talk, in order 
that he may either fall into some contradiction, or let drop something 
that may be serviceable to the party interrogating. ««Of this damning 
kind are witnesses who prove too much ,* for instance, that a horse is the 
better for what the consent of mankind calls a blemish or a vice. The 
advocate on the other side never desires stronger evidence than that 
of a witness of this sort ; he leads the witness on from one extravagant 
assertion in his friend’s behalf to another ; and instead of desiring him 
to mitigate, presses him to aggravate, his partiality ; till at last he 
leaves him in the mire of some monstrous contradiction to the common 
sense and experience of the Court and jury ; and this the advocate 

knows will deprive- his whole testimony of credit in their minds.” See 
Best, S. 661. 


Q. 

A. 

Q. 

A; 

Q. 

A. 

Q. 


IJlustratioii. 

In the following case, Mr. Wellman, the author of a well-known 

cross-examining a woman as to the 
speed of an electric car He thought the witness was exaggerating the 
speed and in his cross-examination attempted the exaggeration fo bl 
earned to such a length as to make it appear an apparent absurdity. 

“^d how fast, Miss — would you say the car was going ?” 

J feajly could not tell exactly, Mr. Wellman.” 

'm^frdly thaT” 

“Twenty miles an hour ?” 

«<wm' 5 going twenty mUes an hour.” 

WeUmanwirh a^tancfal tI“j1^^^ 

it was.” 

"*,yon say it was going at forty ?” 

“Fifty?” 

“Yes I will say so.” 

“Seventy ?” 

“Yes.” 

“Eighty ?” ' ’ 

devoid of e^^^n young lady with a countenance absolutely 

triumph in his*TOfe^ the laywer with a thrill of eager 

ness, wial ijush in the Court-room. Then the wit- 

nemarked qu?etly“._. . ' “ slight lifting of her pretty eyebrowl 

j^i^tar' enoughfi*.*!'?^^ think we have earried our little 

Perfectly losVthis^anUr!^ sle ^llltn. -- 


Q. 

A’ 

Q. 

A. 

Q. 

A. 

Q. 
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Leading Questions in CrossnEzammation. 

Leading questions can be asked in cross-examination but not in 
examination-in-chief if objected to by the other party. 

Section 142, Evidence Act, lays down that leading questions must 
not, if objected to by the adverse party, be asked in examination-in- 
chief, or in a re-examination, except with the permission of the Court. 

The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, been already 
sufficiently proved. 

If the question suggests the particular answer it is a leading ques- 
tion and, therefore, improper. 4 Beaven. 171—178. 

There are two ways of questioning : one where the words made 
use of in the question suggest or prompt a particular answer, and which 
is called a leading question, the other, where the question does not so 
lead, but is put in general terras, without at all pointing.to a particular 
reply. This may be called an open question : it is open to any answer. 
“Did not you see this ?” or “Did not you hear tiiat ?” are leading 
questions. Bl. .Com. 449, 15th Ed. In them the person ^questioned 
is in a manner prompted to answer, he did see or hear this or that 
particular thing. “It is a good point of cunning for a man to shape 
the answer he would have in his own words and propositions ; for it 
makes the other party stick the less.” Bacon’s Essays. Ed. Canning. 

The following example of a leading question and answer occurs 
in Scott’s Rob Roy : — 

“Ye will, therefore, (addressing Morris) please tell Mr. Justice 
Inglewood, whether we did not travel several miles together on the road, 
in consequence of your own anxious request and suggestion, reiterated 
once and again both on the evening that we were at North Allerton: 
and there declined by me, but afterwards accepted, when I overtook ye 
on the road near Clobbcry Allers, and was prevailed on by you to resign 
my intentions of proceeding to Rothbury ; and, for my misfortune, to 
accompany you on your proposed route.” “It is a melancholy truth,” 
answered Morris, holding down his head, as he gaveth his gencr^ assent 
to the long and leading question, which Cambell put to him. 

In a Chencery cause, where it was objected that the interrogatories 
were leading and to wliich objection the reply was, that the interro- 
gatories were not leading as they did not suggest to the witness the 
answer to be given, Lord Landgdale observed : “All interrogatories 
must, to some extent, make a suggestion to the witness. It would be 
perfectly nugatory to ask a witness, if he knew anything about some- 
thing It is impossible to examine a witness without referring to or 

suggesting the subject, upon which he is to answer. If the question 
suggests a particular answer, it is leading and improper. 4 Beaven. 
171, 173. 

A question shall not be so propounded to a witness as to indicate 
the answer desired. 2 Maclean, 831. 
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A question is leading which instructs the witness how to answer 
on material jioints, or puts into his mouth words to be echoed back 
as was here done or plainly suggests the answer which the party wishes 
to get from him. 40 N. H. 63. 

The proper signification of the expression ‘a suggestive question’ 
is one which suggests or puts the decided answer into the inoutli of the 
witness. 38 Fla. 240 (241). 

The end proposed in extracting testimony is the obtaining of tiic 
actual recollection of the witness, not tlic allegations of another jierson, 
suggested to and adopted by tlic witness and falsely delivered as liis. 
The real danger is that of collusion between the w'itncss interrogated 
and the counsel interrogating, that the counsel will deliberately imply 
or suggest false facts witli the expectation on his j>art and with an 
understanding on the part of the witness that he will assent to the 
truth of the false facts thus suggested. Evidence, 227. 

A question which in jiart assumes the truth of a controverted fact 
may lead a witness to reply without taking care to specify tliat his 
answer is based on that assumption, and may thus commit to an asser- 
tion of tlic assumed fact, though in fact he may not desire or be able to 
do so. This is obviously a danger to be prevented. Wiginorc on Evi- 
dence, 864. 


A question Is leading where the question assumes any fact which 
is in controversy, so that the answer may really or apparently admit 
that fact. Such are the frocked questions habitually put by some 
counsel if unchecked : as what was the plaintiff doing when the defendant 
struck him, tlie controversy being whether the defendant did strike. 
A dull or a forward witness may answer the first part of the question and 
neglect the last. 44 N. H. 616. 


A question admitting of being answered by a simple * yes ’ or ‘ no ’ 
is regarded as generally a leading and improper one. Nevertheless, it is 
obvious that such a question carries its suggestion more in the tone of 
voice than in the form of words. The particle ‘not’ (as in, “ Did you 
not say that you refused the offer ? ”) docs indeed convey in itself the 
suggestion that an aHirinative answer is desired ; but the opposite form 
(“ Did you say that you refused the offer ?”) by no means betray in form 
such a suggestion ; in other words, it may or may not be leading. This 
is peculiarly a case for the principle tliat the trial Court’s determination 
controls. The alternative form of question “State whether or not you 
said that you refused” “Did you or did you not refuse ?” is free from this 

defect of form, because both aflfirmative and negative answers are pre- 
sented for the witness’s choice. Nevertheless, such a question maybe- 
come leading, in so far as it rehearses lengthy details which the witnc.ss 
might not otherwise have mentioned and thus supplies him with full 
suggestions which he incorporates without any effort by the simple 
answer “ I did ” or “ I did not.” Accordingly the sound view is that 
such a question may or may not be improper, according to the amount 
ot palpably suggestive detail which it embodies. VVigmorc, 865. 

Exceptions to General Rule Regarding Leading Questions. 


The following are exceptions to the general rule : — 

{i) JnlToducUtry or undisputed maUer, The Court shall permit Icad- 
ing qi^stions as to matters which are introductory or undisputed or 
Which have been sumdently proved (s. 142, second para.) The general 
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rule does not apply to tlie ])art of the examination whicli is introductory 
to that ^vhich is material. If. indeed, it were not allowed to approach the 
j)oints in issue by such questions, examination would be most incon- 
veniently protracted. To abridge the proceeding, and to bring the wit- 
ness as soon as possible to the material points on which he is to speak, 
the counsel may lead him on to that ]>oint and may recapitulate to him 
the acknowledged facts of the case, which have been already established. 
(Taylor. S. 1101). It is. therefore, not only permissible but proper to lead 
on matters introductory or undisputed. 

Cox says : •• But first observe that the rule against leading ques- 

tions is proj)crly aj)plicab!c only to such questions as relate to the 
matter at issue. \Vhatc\ er some priggish opj)onent may suggest, it is 
jierniittcd to you — and the Judge will encourage you in the practice — to 
lead the witness directly up to the point in issue. It saves time and 
clears the case, and if you narrowly observe experienced advocates, you 
will find that they always adopt this course. For instance, instead of 
jnitting the introductory questions, ’Where do you live?’ ‘What 
arc you ? ’ and so forth, you should, unless there be some special reason 
to tlic contrary, directly put the leading questions, ‘ Arc you a banker 
carrying on business in Lombard Street ? ’ and so on, until you approach 
the <|uestionablc matter, when, of course, you will proceed to conduct 
the examination according to the strict rule.” 

(//) Idcntijication. Tlic attention of a witness may be directly 
pointcfl to some persons or things, for the purpose of identifying them. 
For instance, it is usual to ask a witness if the accused is the person 
whom he refers to. This form of (juestion is obviously unsatisfactory, 
and the testimony docs not carry much weight. “ In the present day, it 
is considered the proj)cr metlioil for counsel merely to ask : Do you see 
the person in Court ? and leave the witness to identify the prisoner 
(Powell. Uth Ed.. 528-52U). It is advisable not to lead under such cir- 
cumstances. Although it would be perfectly regular to point to the 
accused and ask a witness if that is the person to whom his evidence 
relates, yet if the witness can unassisted, single out the accused, his 
testimony will have more weight (Best, S. G43). 

(iil) Conirmliction. A witness may be asked leading questions in 
order to contradict statements made by another witness, e. g., if A has 
said that B told him so and so ; B may be asked, Did you ever say that 
to A ? 

Where one witness is called to contradict another as to expressions 
used by the latter, but which he denies having used, he may be asked 
directly, — Did the other witness use such expressions ? The authorities 
arc not (|uite agreed as to the reason of the exception, and strongly contend 
that the memory of the second witness ought first to be exhausted by 
his being asked what the other said on the occasion in question. (Best, 
S. 642). The witness may be asked not merely wliat was said, but 
wliethcr the jiarticular expressions were used, since otherwise a contra- 
diction might never be arrived at {Edmonds v. Walter, 3 Stark 7 ; 
ConrUrn v. Tousc, 1 Camp. 43). Where, however, the conversation is not 
proved merely for the puqiosc of contradiction, the latter question is 
improper, {flallct v. Cousens, 2 M. & R. 238 — Phipson, p. 469.) 

(ir) Helping memory. The rule will be relaxed where ^e inability 
of a witness to answer question put in the regular way obviously arises 
from defective memory (Best, S. 642). Thus, where a witness, has appa- 
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rently forgotten a thing, and all attempts to recall to his mind by ordi- 
Tary questions have failed, liis attention may be drawn to it by a ques- 
to in leading form. The object is to refresh his memory by drawing 
his attention to a particular topic without suggesting the answer. 
Where a witness stated that he was unable to remember the names of 
the members of a hrm, but that he could recognise and iflentxfy them if 
they were read to him, Lord Ellenborough allowed it to be done. 

Acerro v. Peironi, 1 Stark 100. 


The Court will, too, sometimes allow a pointed or leading question 
to be put to a witness of tender years whose attention cannot otherwise 
be called to the matter under investigation. Taylor, S. 1405. 


Cox says : “ Frequently it will occur that you will have need to 
call the attention of the witness to something lie may have forgotten— 
as thus : Suppose that you were examining as to some conversation. 
Tlie witness has narrated the greater portion of it, but he has omitted a 
passage which is of importance to you. We know that, in fact, with all 
of us, in our calmest moments, it is difficult to repeat perfectly the whole 
of what was said at a certain interview, and if it had been a long one 
probably we might repeat it half-a-dozcn times, and each time omit a 
different portion of it, although in cither case the omitted part would be 
instantly recalled to our memories if we were asked, ‘ Did he not also 
say so-and-so ?’ or, ‘Was not something said about so-and-so?’ But 
this sort of reminiscent question you are not permitted to put to a wit- 
ness, because it would be a leading question, altliough he is far more 
likely, in his agitation, to forget that he liad not repeated the whole than 
we should be in our calmest moments. In vain you ask him, ‘ Did any- 
thing more pass between you ? ’ ‘ Was nothing more said ? ’ ‘ Have you 
stated all that occurred ? ’ He does not, in fact, remember precisely 
what he has stated of it, or the portion you desire to obtain has escaped 
his memory for the moment. It would Hash upon him instantly if it 
were to be repeated, or even to be half uttered. But you may not help 
him so ; and then there arises a perjilcxity which cv’cry advocate must 
often have experienced — in what manner can this be recalled without 
leading. As each case must depend upon its circumstances, it is impossi- 
ble to lay down any rule to help you, or even to liint at forms of sugges- 
tion. But one method wc may name, as having proved clfioacious 
when others have failed, and that is, to make the witness repeat his 
account of the interview, or whatcv^cr it may lie, then it will not un- 
frequently happen, as we have already observed, that he will remember 
and repeat the passage you require, and omit something else which 
he had previously stated. But this, of course, matters not ; your object 
has been gained, and your adversary may take what advantage he can 
of the difference in the statements.” Cox’s Advocate. 


iv) Hostile Witness. If a witness called by a party appears to be 
hostile^ or interested for the other party, the Court may in its 
discretion allow leading questions to be put, i. e., allow him to be 
cross-examined. S. 154, Evidence Act. 

(pO Complicated Matter. The rule will be relaxed, where the inability 

of a Witness to answer questions put in the regular way arises from the 

complicated nature of the matter as to which he is interrogated 
Best, S. 642. ** 


The above sbe exceptions must not be taken as exhaustive. The 
ourt has always a discretion in the matter, and it will allow leading 
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questions to be put whenever it considers necessary in the interests 
ot justice. Indeed, the Judge has, says Taylor, discretionary power not 
controllable by the Court of appeal, of relaxing the general rule, when- 
ever and under whatever circumstances, to whatever extent, he may 
think fit, though the power should only be exercised so far as the 
purposes of justice plainly require. Taylor, S. 1405. 

It is the Court, and not the counsel for the Crown, who can 
determine, whether leading questions should be permitted, and the res- 
ponsibility of the permission rests with the Court. 37 Cal. 407. 

As to the case law regarding leading questions see the following : — 

Leading questions can be asked if they are not objected to by the 
other party. 50 M. 7 : 133 M. 137 : 144 I. C. 629. 

The objection to leading (juestions is not that they are absolutely 
illegal, but only that they arc unfair. 7 A. 385 — 397. 

Even if the question is objected to, the Court may allow or dis- 
allow it and the Court of appeal or revision will not interfere in the 
discretion except in extreme cases. 42 C. 975. 

The proper way to exclude evidence obtaineil by leading questions 
is to disallow the question. 15 W. R. 23 Cr. 

If a Judge disallows a question, the Pleader should have the 
question and order disallowing it recorded, as such a refusal is illegal. 
36 I. C. 408 : 17 Cr. L. J. 500, 55 I. C. 593 : 21 Cr. L. J. 321. 

The defence may cross-examine the prosecution witness for eliciting 
facts in their favour by asking leading questions. The Court may 
allow the prosecution to cross-examine them with regard to the matters 
elicited by the defence. 10 Cr. L. J. 497 : 19 C. W. N. 076. 

It is not open to the prosecution to put a leading question or 
question of the nature of cross-examination to their own witness without 
tlcclaring him hostile. It is improper for the Coiu-t to allow such a 
question. The question and answer are both inadmissible. 1 P. 758 : 
1923 P. 02 : 71 1. C. 117 : 24 Cr. L. J. 09. 

Leading questions may he asked (I) with the permission of the Court, 
(2) from adverse or hostile witness, (3) with regard to introductory or un- 
disputed matter, (4) complicated matter, (5) for identification, contradic- 
tion or (0) when the memory of awitness is defective. Kvide-nce Act by 
Woodroffe and Ameer Alt, (1921) Pages 913 — 915. 

Leading questions may be asked with the permission of the Court, 
not for getting contradictions but for addition to something said by 
a witness, without getting him declared hostile. 1930 C. 139 : 31 Cr. 
L. J. 010 : 50 C. L. J. 467. 

If the dying declaration appears to be the result of leading 
questions, it has no value. 1930 O. CO : 31 Cr. L. J. 689 ; 124 I. C. 444 : 
C O. W. N. 1056. 

A party can put leading questions if not objected to but he cannot 
cross-examine his witness without permission of Court, even if no 
objection is taken. 56 M. 7. 

Leading questions may be asked in cross-examination, provided 
firstly, that a counsel is not entitled to go to the length of i)utting the 
very words into the mouth of a witness whicl» he is to echo back ; second- 
ly, a question which assumes facts as proved which have not been 
proved. Taylor S. 1431, See Monir's Law of Ev. Page 993. See 
42 C. 957. 
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Interruption by Judge or Counsel. 

When the witness is in the hands of the cross-examiner, the 
Court should seldom interfere during Ihc course of cross-examination. 
A Court should allow him to cross-examine the witness according as the 
counsel wishes to do. But the Court has got a duty to bring all evidence 
on record and to see that Justice is done. 43 A. 283. 

Hence S- 1G5, Evidence Act, provides that the Judge may, in order 
to discover or obtain proper proof of relevant faets, ask any question 
he pleases, in any form, at any time, of any witness, or of tlic parties, 
about any fact relevant or irrelevant ; and may order the production of 
any document or thing ; and neither the parties i»or their agents shall 
be entitled to make any objection to any snob question or order, nor, 
without tlic leave of the Court, to cross-examine 'any witness 
upon any answer given in reply to any such question. 

But a witness cannot be que.stioncd as to matters protected from 
disclosure in order that the Court can jmt questions to discredit a 
witness which if put by a party would not be allowed under S. 148 or 
140, Evidence Act. Sec S. 165 (Proviso), Evidence Act. 

The process of cross-examination being intricate, a counsel has to 
veil his questions by putting a number of questions on collateral matter 
in order to slip in an important question. A Court cannot compel the 
counsel to disclose questions which he desires to put in cross-exami- 
nation. See 1931 S. 38 : 32 Cr. L. J. 660. 


The cross-examiner need not state beforehand the connection of 
a question which appears to be irrelevant, unless, exceptionally, under 
the trial Court’s determination. The chief reason is that the advantages 
of brevity and relevancy, which might otherwise be insisted on, arc *in 
experience found to be far overbalanced by the danger of destroying 
tlic effectiveness of the great weapon of cross-examination ; for it would 
often be made useless by requiring in advance a betrayal of its purpose 
to the wary witness wliosc falsities arc desired to be exposed. 
Wigmorc, S, 1871. * * 


It is true that unnecessary interruption on tlie part of the Judge is 
not justified but on the other hand an immobile and silent attitude of 
the judge IS not desirable. Intelligent questions now and then on points 
that raise doubts in the judge’s mind, enable the advocate to appreciate 
what IS passing m his mind and furnish him with an opportunity to ex- 
plain matters ’which if left unexplained are likely to cause harm. Sundara 
Avyar says; “The complaint has of late been very frequent in 

interrupt too much, that argument has 
practically become a course of interrogation by the judge or the 

^ believe that advocates gener^ly would 

^ree that nothing would be more unfortunate than that the iiuhre 

should preserve complete silence, for it would not then be possibleVor^a 

^ know whether his argument has been fully grasped or whether 

there are any difficulties tliat the judge feels in acLpting it. U wollld 

be an advantage to hun. if such difficulties are put to him by the Court 
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SO tliat he may liave an opportunity of convincing the judge that the 
dinieiiltics arc not really insurmountable.” (Professional Ethics 

pp. 100, 101). 

Controlling of Cross>examination. 

Sometimes the cross-examination assumes unnecessary and inordi- 
nate length. The Court has power to control the cross-examination in 
such a case. 

In mofussil practice, the cross-examinations arc scarcely less 
remarkable for their length than the utter irrelevancy and futility of their 
character. Norton. 2nd Ed. S. 418. Though ordinarily the Court will 
not interfere with the discretion of counsel, while cross-examining a 
witness, 4 C. W. N. exxi; 59 C. 1361 : 139 I. C. 873, 1932 C. 607 : 
33 Cr. L. J. 854, it will do so when the privilege is being abused and 
the cross-examination is assuming inordinate length. 4 C. W. N. exxi. 
Whereas the Court has full power to prevent in an appopriate manner 
any abuse of the right of cross-examination, 1922 O. 124, 1933 L. 667 : 
143 I. C. 479, 1933 L. 355, and to order it to be concluded within a 
reasonable time 30 C. 625, 1924 P. 284 : 72 I. C. 748, .See Wigmore, 
S. 783, an arbitrary order, e. g., that the cross-examination of a 
witness should not exceed five minutes, is illegal. 62 I. C. 412 : 1921 

C. 118. 

The Court should control the cross-examination and insist that the 
witness should understand the question put, before answer is obtained 
or recorded. Cross-examination tends to be abused and the words of 
the advocate arc recorded as the words of witness when the witness has 
given alTirmativc or negative monosyllable. 1935 P. 263 : 14 P. 225. 

If the questions are misleading or improper, the Court should 
control the cross-examination. 

In cross-examination the great art is to conceal from the witness 
the object with which the interrogator’s questions are put. Best, S. 659, 
and this object is likely to be fmstrated if the cross-examiner is required 
to explain the object with which the questions arc put. The Judge may 
doubtless, in liis discretion, when a question is asked on cross-examina- 
tion which he thinks cannot be rendered pertinent, require an intimation 
of its object, and reject the evidence if not given. But this is a discre- 
tion which should be very sjiaringly exercised, and nothing further than 
a bare intimation should generally be required, for, in many cases, to 
state the precise object of a cross-examination would be to defeat it, 
9 Mich. 381 cited in Wigmore, S. 1871. 

It is not in the province of Courts to examine witnesses. The Court 
should leave witnesses to pleaders to be dealt with as provided for 
under S. 138, Evidence Act. 1924 L. 371 : 25 Cr. L. J. 1226. 

Altercation between Judge and Counsel 

Often it happens that an altercation between Judge and counsel 
ensues when the latter wants to put a question and he is interrupted 
by the Judge. Generally, a counsel has the best interest of his clients 
in his heart and wants to bring out certain facts that arc remotely 
connected with the matter in issue. The Judge thinks that the relevancy 
of such matter is doubtful and disallow.s certain questions. This leads 
to unpleasantness between tlie Judge and the counsel • The sound ™ e 
is that some latitude should be allowed to the members of the Bar, 
insisting in the conduct of his case upon his question being taken down 
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or his objection noted where the Court thinks the question inadmissible 
or the questions untenable. There ouglit to l>e a spirit of give and take 
between the Bencli and tlie Bar in such a matter and every little persis- 
teiKJe on the part of the pleader should not be turned into the occasion 
of tlie criminal trial unless the pleader’s conduct is so vexatious as to 
lead to the inference that his intention is to insult or interrupt the 
Court. 6 Bom. L. Rep. 541. 


The counsel is an officer of the Court and has got duty to perform 
according to the best interests of his clients. Therefore, his over-zealous- 
ncss in the cause should not be misinterpreted. The counsel should 
also bear in mind Paul Brown’s golden rule “ Be respectful to the Court 
and to the jury, kind to your colleagues, civil to your antagonist, but 
never sacrilice the slightest priucij)Ie of duty to an ovenvcciiing deference 
towards either,” and that tlie counsel should always remember that 
cross-examination is a duty we owe to our clients and not a matter of 
mere personal glory or fame. 20 M. L. J. 371. 

A lawyer should always preserve his own self-respect even under 
trying circumstances, perfect self-command will give him incalculable 
advantage over an impudent adversary. 14 Cr. B. J. 18. 


Do not Interfere with the Judge if he Takes up Cross-examination 

for you. 

“Never continue the cross-examination of a witness if you see the 
Judge showed the slightest disposition to do it himself. If you see tlie 

Judge, to use a somewhat sporting expression, in the least inclined to 
take up tlie running, let him do it. He would do it much better, much 

more effectively than counsel could do it, because there is not one of Her 

Majestys Judges sitting on the Bench who. if he chose, could not mar 

the best cross-examination that could be administered. A witness can- 
not be croM-exammed without the approval of the Bench : with the 

Wrottes- 

ley on JiiXammatioii of Witnesses, p, 91* 

Sir James Scarlett used to allow the Jurors and even the Judacs 
to discover for themselves the best parts of his case. It flattered their 

vanity. Scarlett went upon the theory, he tells us in the fragment of 

his autobiography which were completed before his death, that what- 

^ 


dishono“^abk cou“L“"^ P^dc in suel, n 

a tarter"*™'’®'' ^ such a counsel catches 

More often challenge regarding physical strength is held out. Is it 
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a })art t>f the tiuty of counsel to behave so shabbily and bring into 
conlcni]>t the lioiiourable jirofcssiou to wliich lie belongs ? 

He sonictinies tliinks that he is paid for insulting the opposing 
sol and not to allow him to have Ids say, by constant interruption. 

“When you have a bad case abuse your oiiponent” is a trite saying, 
advocate should not fall foul of his colleague at the bar. Ills 
opponent should be treated with fairness, courtesy, and consideration, 
lie is performing the same duties as you are and has the same privileges 
and rigiits which you enjoy. It docs not unoften happen that a lawyer 
rises to his feet and intcrrujits his opponent every now and then during 
the cross-examination or address. Such interruption is justifiable only 
when the ojiponent is misinterpreting the statements of a witness, or 
misleading the Court or witness, or putting a wrong iiiteqirctation to 
a document, or doing some such thing. But unless the objection be 
substantial and require immediate attention, no interruption of any 
kind sliould be allowed. Such interruption may do incalculable injury 
to an atlvoeatc by making liini lose the tliread of his argument or spoil- 
ing the elTcct of cross-examination upon a vital point. The altercation 
that incvitalily follows drives away from his memory, points he liad 
lliought out and unsettles liis whole scheme. Tlie witness who had 
almost succunilicd or was on the point of making an important state- 
ment takes his hint from the interruption and gets time to eolleet him- 
self and to frame his answers accordingly. A lawyer who interposes at 
such a moment with the object of diverting the channel ol cross-exami- 
nation and conveying a hint to the witness is certainly guilty of dis- 
honourable conduct. .Another reprehensible tactics is to jump up and 
stop the witness when he is on the j)oint of giving an inconvenient 
answer by exclaiming that he has already said so and so, though he hsvs 
hardly said anything of the kind. The witness takes his cue from the 
interruj)tion and rei)cats the answer suggested, to his great relief or takes 
the hint that he ought not to give a straight reply. If he has already 
irivcn a rci)!y and the question is redundant, the Court is there to cheek 
surT)erHuous (luestions. No rebuke is strong enough for such int^rup- 
tion. It must always be sternly re))rcssed. See Sarkar s Modern Advo- 
caev pp. 135-136. ' “The interruption may itself be founded upon a 
misunderstanding which has to be corrected, and an argument ensues^ 
which breaks olf the examination at a critical point m the tram ol 
reasoning. It may be of no avail that the interruption is 
corrected and rebutted. The mischief has been done and 
it mav be impossible to undo it. Any member of the Bar who did it 
intentionally with the object of creating a diversion, and of assisting the 
witness, would be guilty of grave misconduct. It is not only 
the reply that interruption should be eschewed. It is objectionable at 
all times and the rule against it must always be observed. It is at the 
best bad policy. Interruption leads to altercation and produces ill- 
feeling and a kind of disorder. It recoils on the head of its author. 
It gives the impression that he has a bad case, and is pamfu ly consci- 
ous of liis weak points, and cannot trust the Court to give due weight 
to his own arguments presented in their due course, but must needs be 
consUntly endeavouring to drive them home. It is, moreover, cmbarrfws- 
ing and unfair to the opponent, who by being cons^ntly 

his main theme may be unduly harassed, and fail to do jus^ce to his 
case Nothing is more calculated to give an ■'‘dvocatc a badname 
and to create an unfavourable impression about his methods upon th 
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tribunal before whom he appears than a persistent practice of need- 
less interruptions. The same may be said of objections for the sake of 
raising difficulties. Misconceived objections to evidence and obviously 
unsound legal points create the worst possible impression, and if cons- 
tantly repeated may result in spoiling a perfectly good ease. ” Walslrs 
Advocate, p. 151. 

On the subject of interruption, Sundara Aiyar says: ‘You may 
perhaps find that the judge is being influenced by a particular course 
of argument, and you may feel that your client’s case is slij)])ing from 
under your feet. Remember it is a duty that you owe to your opj) 0 - 
nent so long as the argument itself is fair, to allow the opponent to 
produce whatever impression he can. and true advocacy consists in 
being able to remove that impression if possible when your turn come ;. 
You should act on the principle. “Do unto others as you Mould he 
done by.” This should always be borne in mind that there should be 
no improper interruption. Some judges may welcome interruption in 
order that their own work may be shortened, but it will be the duty of 
an advocate to discourage such a disposition on the part of a ju<lyc 
for, unless he docs that, the result would be constant Mranglinir bet- 
ween the advocates and the confusion in Court. I Mould say that if 
really you decide to interrupt, it is much better that you should do so 
m a formal dignified manner, than to make it actually impossible for 
the other side to go on by muttered interruptions. You have no ri>rl,e 
to prevent the judge from following the course of the argument on the 
opposite Side. If you think that the argument is not proper, or that 
there is matter which you are entitled to introduce at a iiavticular 
stage of the argument, the projicr course is formally to stand ui) and 
say that you wish to interrupt, and then state what you ha'vc To 
say. I may tell you that improperly iiiterriiptiiig and abustim the 

P*eade^ on the opposite side with '^con- 
pp ^ contempts of Court. Professional Etliics, 

Illustrations. 

(t) In the famous Tower of Silence case Bombay, there had been two 

». "^7teSdVor‘if,T'”i "T 

tion to Cooverjee Pra/iee and tLoW ' applica- 

the lessee of a ^rtion oVthifvery landT purchaser or 

A. I have made no enquiries. 

Q* Has nobody told you anything about it ? 

A. No, neither one way nor the other. 

words «chm^ ponder V mistaken but did you not use the 

A. No, X think not. 

Mr, Ansiey :--Then it was Mr. Ferguson. 
r, Ferguson I have not given evidence in the case, 
r. AnsUy My learned friend says he has not given evidence in 
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tlie case. He lias. He made statements of what this man was going to 
say wliieh he has not confirmed. Therefore it must be my learned friend’s 
own evidence. 

Mr. Ferguson I flatly contradict that statement. 

Mr. Anstey : — It is jierfectly true. 

Mr. Ferguson : — It is perfectly untrue, and my friend dare not say 
that out of Court. (Sensation). 

Mr. Anstey : — My Lord, is this an appeal to my personal courage. 

The J udge : — Mr. Anstey, will you examine the witness ? 

Mr. Anstey : — I am told I dare not say this out of Court. It is 
becoming a favourite phrase of certain members of the Bar. 

I'he Judge : — I have not heard it before in this case. 

Mr. Anstey : — I have not, but it has been said in another case. It 
seems to be a Crown phrase. If Your Lordship does not protect me 
from observations of this kind, I must protect myself. 

The Judge : — Very well, Mr. Anstey. But I do not think it is 
necessary to interrupt the course of the proceedings. 

Mr. Anstey : — It is interrupted already. 

The Judge : — It is you who brought it on. 

Mr. Anstey : — I beg Your Lordship’s pardon. 

The Judge : — It was you who brought it on, I repeat. 

Mr. Anstey : — I say again that the first interruption came from 
Mr. Ferguson. 

The Judge : — Will you examine the witness or not ? 

Mr. Anstey : — I shall. But it is not correct to say I brought it on 
myself. The interruption came from Mr. Ferguson. 

'The Judge ; — I again repeat the statement — you brought it on 
yourself. 

Mr. Anstey : — I say again the first interruption came from Mr. 
Ferguson who said 

The Judge : — Will you examine the witness, Mr Anstey ? If you 
insist on interrupting the proceedings, I shall have to fine you. 

Mr. Anstey i — If you fine me I shall take the opinion of another 
Court, that is all. 

7'he Judge : — Very well. 

This ended the matter and cross-examination continued. 

(ii) Mr. Anstey : — Did you not say to Mr. Jafferson at the Police 
Court “It was arranged that, on the day they went to take possession, 
the police should be on the ground to prevent a breach of the peace V” 

Witness : — Yes, I said so. 

The Judge : — I don’t think it differs materially from the answers 
he has given you. 

Mr. Anstey ; — My Lord, I must object to my cross-examination 
being interrupted in this manner. 

The Judge : — I merely made an observation. 
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Mr. An^teij I can understand a Court interposing on behalf 
of a prisoner but not in tliis way. 

The Judge I interposed on behalf of the witness, whose evidence 
you were reading. 

Mr. Anslci! : -Well, My Lord, I again object to having my cross- 
examination interrupted in this way— no Court has a riglit to do so. 

The Judge : — I shall interpose in any way I think fit, Mr. Anstcy. 

Mr. Anstey : — Then, My Lord, it shall go further than this, tliat is 
all. Justice shall he done to the prisoners, an<l .a conviction shall not he 
obtained if I can help it. I repeat my objection to these interruptions, 
aiul ask Your Lordship to take a note of it. 



CHAPTER XXVn 
Boldness and Courage of Counsel 

An advocate can only be bold and courageous if he has thorough 
knowledge of law and full command over the facts. 

Fear always springs from ignorance. Of all the fears in the world, 
the greatest fear is the fear of the self. 

This courage is not the courage of the prize fighter nor of the 
bully, but is the courage that will tackle everj’ problem or question 
])rcscntcd, investigate it, find out the whys and the wherefores, the ins 
and outs, the pleasing features as W'cll as those that are disagreeable, 
and then stand by your guns. Cow’ardice is usually the result of 
ignorance. 

The lawyer who is armed w ith the faets with all their bearings, 
and who is capable of applying the law to the satisfaction of his judg- 
ment. is tliriec armed and armed with a weapon that his adversary 
will fear. 10 M. L. J. 355. 

“Without failing in respect to the Bench it is the duty of the 
member of the bar to assert their just rights to be heard by the tribunal 
before which they are practising. They should be fearless and independent 
in the discharge of their duties ; they w'ould be perfectly right in pro- 
testing against irregular proeedure on the part of any judge, and if the 
advocate is improperly cheeked or found fault with — that is, not if any 
observations arc made on the merits of the ease, but if the advocate is 
improj)erly dealt with — he should vindicate the independence of the bar. 
He would be perfectly justified in insisting on getting a proper hearing, 
and he would have the right to object to any interruption with the course 
of his argument such as to disturb him in doing his duty to his client. But 
every advocate should remember that, after all, his object is to convince 
the Court, and it W’ould be quite right and expedient on his part, as 
indeed it is his duty, to listen to any expression of opinion by the Bench 
and to answer any question that the Bench might put in order that he 
might be able to make the Judges understand his exact position.” 
Professional Ethics, pp. 99, 100. 

“The fearlessness, honesty and earnestness of an advocate are 
bound to elicit the admiration of a Judge and to earn his confidence in no 
time. A law'yer w'ho loses the confidence of the .Judge, will lose the 
confidence of the client. Flattery and subserviency are never appreciated 
by a Judge, w’hatcvcr his eccentricities or failings might be. 

Reference has already been made to the independence of the Bar. 
The independence of the bar is a matter of anxiety to all persons 
interested in the welfare of the State. If the liberty' of the subject is 
threatened or interfered with, it is an independent bar that w’ill champion 
the cause fearlessly and secure justice. From this point of view, the 
independence of the Bench is equally important. The Bench must be 
entirely free from the influence of the Executive or outside persons, in 
order that it may enjoy the fullest confidence of the public. The 
independence of the Bar is in no way antagonistic to the independence 
of the Bench and the t\vo may well thrive together. But in his eagerness 
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to pres.s his client’s ease the advocate should never step over the wclh 
<lerincd limits. Independence in the legal profession does not mean 
liberty to do and say anything a man pleases. It is the liberty to do 
his duty to the client without fear or favour. There is restraint cvery^ 
Where in oUr life, and life would not be worth living if every one liad 
unrestrained liberty. A calm unruffled temper and politeness to all is an 
absolute safeguard against scenes in Court. Insolence or impertinence 
sliould not be mistaken for independence. Some junior members of the 
profession are apt to think that if they have made a sharp or rude retort 
to the Judge, they have shown enough independence. They will soon 
realise that such tactics do not pay or win approbation. Lawyers have 
a duty not only towards the client but also towards the Court and they 
are to cO'Operatc with the Court in the orderly and pure administration 
of justice. It is a serious thing to offer an imputation against the 
impartiality of the trying Court or to make offensive remarks when a 
ruling is given against the advocate’s contention. He has every riglit to 
make his submissions and to protest firmly hut jiolitely. But judicial 
rulings must be accepted witliout murmur.” Sec Sarkar’s INIodeni 
Advocacy, pp. 120 — 121. 

In a ease the counsel remarked that trials Ijcfore “Deputy Magistr.ate 
were a farce and a camouflage” and on tJic Magistrate’s i)rotesting 
against such an unwarrantable and unjust olxscrvation of counsel, the 
latter said that lie woiihl not listen to the magistrate. Upon that the 
Magistrate said that counsel, if he liked, might leave the Court. 
C. C. Ghosc J., said that “it was a matter of profound surprise and 
abiding regret that any counsel should be found to betray himself in 
language such as that complained of by tlie trying Magistrate.” 
(Surendra M. Maitro and other v. !(., Statesman, 15th August 1928, 
Ghosc and Jack, J.T.) 

In a case reported in 27 C. W. N. 88, a .senior member of the bar nnulc 
an impuLitioii against the fairness and iinparlinlity of the Court and his 
conduct was sought to be justified by the specious plea of independenee 
of the bar. He was suspended for a month. Richardson. J., 
observed : — 

“I wish that gentlemen belonging to the learned profession of the 
law would get it out of their heads tJiat any one desires to curbiil the 
privileges of tlie Bar or interfere with its indejiendcnce. I take it that 
independence in this connection means freedom to do one’s individual 
duty without fear or favour of any man. The indcpoiulonee of the liar is 
recognised as a valuable asset in the civic life of tlic coiiuuiiiuty and is, 
as I regard tlie matter, a corollary of that independence which appertains 
in the same sense to the Bench. I know of no quarter from which the 
independence of the Bar in that sense is in any way menaced unless tlicre 
be a hint of danger arising from Associations formed by the members of 
the Bar themselves. There may be a tendency on the part of such 
AsMciations unduly to restrict the liberty of individuals in matters not 
strictly pertaining to professional practice; But if tlicre be such a 
danger, or such a tendency, the mciubcrs of the profession have the 
remedy in their own hands. Incidents will, of course, occur from time to 

which had better not occurred. After all men arc liuman. 
whether on the Bench or at the Bar, and in the heat of the moment, 
expressions may be used on one side or the other which arc not within tlu^ 
bounds of propriety, but in tlie great majority of sucli cases an apologv 
or an expression of regret for over-hastiness in speech, tendered and 
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accepted in tlie riglit spirit, would be sufTicient to terminate the incident. 
Uelations between the IJcnch and tlic Bar can be adjusted only on a 
basis of mutual respect and mutual anxiety that justice should be duly 
administered." In the same case Sanderson, C. J., said : “I yield to none 
in my desire to sec the independence of the Bar maintained the in- 

dependence of the Bar has been in the past, and I hope will be, in the 
future maintained without making gratuitous and unfounded imputations 
upon the fairness and impartiality of the tribunal.” 

“Work in Court demands the exercise of self-control and forbear- 
ance at every step. It is (piitc a diiTcrent atmosphere and liberties or 
effusions of temper which one is accustomed to fmd outside must be 
restrained. This is also a part of the training for the ]>rofcssion. The 
orderly and ilignificd manner in which business is conducted in the 
higher Courts of justice arc seldom found in otlier Courts. The higher a 
man rises in the profession the greater is the concc]>tion of responsibility. 
Duties should be performed with firmness but without display of tcmiicr. 
A quick tempered advocate is sure to land himself into trouble soon. 
Petulance or excessive argumentativeness will mark a lawyer out as a 
cantankerous advoc.ate. Overweening conceit or assumption of the airs 
of a High (‘ourt Jiulge in whatever he says, makes an advocate the 
object of derision. The advocate must acquire the habit of keeping a 
cool temper howsoever strong or multifarious the provocation might be. 
Under no circumstances shouhl he lose self-control and presence of mind. 
His comj)osure must be maintained under all circumstances.” See 
Sarkar's Modern Advocacy, p. 121. 


The Lord Chancellor of England .said in one of his famous 
speeches : — “W'^c live in times when it is no longer necessary to defend 
the liberties of the sulqcct from the interference of the Crown. Those 
days were over, nrul over probably for ever, but the Bar still requires 
courage and assiduity and the spirit which animated men like Coke, 
Somers and Erskinc, who in diUcrcnt times and places and different 
emergencies, stoo<l uj) fearlessly to protect those who were in distress. 
The .Judges to-day arc certainly neither timid nor subservient. 
stand with great effect between the subject and the Executive. But it 
the Bar has not got the old problems to face, the Bar still rcquirc.s 
those qualities of character and above all, of cour.agc which lias alw.i) s 
been its <listinclivc characteristic.” See 27 M. L. J. 87. 


Illustrations. 

(i) Lord Ellenborough once presided at a trial of the publishers of 
a newspaper for a libel. Mr. Brougham being their counsel, 
vid address on their behalf. The Judge in summing up remarked that 
the defendant’s counsel had imbibed the noxious spirit of his client, and 
hud inoculated himself with all the poison and virus of the libel. 
Mr. Brougham when his client was brought up for judgment, thus 
complained of these animadversions. “My Lord, why am I 
identified with the interests of my client ? I appear here as an Ei^Ush 
advocate, with the privileges and responsibilities of that ofTicc, and no 
man shall call in question my principles in the faithful and honest 
discharge of my duty. It is not assuredly to those only wlio clamour 
out their faith from high places, that credit will be given lor the 
siiK’crity of their professions.” 

The Judge discreetly remained silent. See IG M. L. J. 420, 
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(2) ‘'Erskme in his defence of Captain Bailie lor libel when he ^^as 
reiniiuled by tlic venerable Lord Mansfield that the great Lord band- 
wiche who had been instrumental in having the criminal inlormation 
filed against his client, but who himself kept in the background, was 
not in Court, the bold young advocate burst forth impetuously : 


“I know that he is not formally before the Court, but for that very 
reason, I will bring him before the Court. He has placed these men in 
the front of the battle, in hope to escape under thir shelter, but I will 
not join in batth with them, their vices, though screwed up to the high- 
est pitcli of depravity, arc not of dignity caougli to vindicate the 
combat with me. I will drag him to light who is the darker mover 
behind this scene of inequity. I assert that Lord Sandwichc has but 
one road to escape out of tliis business without pollution and disgrace 
and that is, by publicly disavowing the acts of the prosecution and res- 
toring Captain Bailie to his command. If, on the contrary, lie continues 
to protect the prosecutors in spite of the evidence of their guilt, whicli 
has excited the abhorrence of the numerous audience who crowd this 
Court, if he keeps this injured man suspended or dares to turn that 
suspension into a removal, I shall then not scruple to declare him an 
accomplice in their guilt, a shameless oppressor, a disgrace to his rank, 
and a traitor to his trust.” Sec Hardwick — 41. 


Erskine showed great courage, also, in his controversy with Justice 
Duller in the case of the King v. Dean of St. Asaph, for libel. In that 
case Justice Buller instructed the jury, “that there was no doubt as to 
the innuendoes, and that the principal question was, whether or not the 
defendant published the pamphlet, and if he did you ought to convict 
him.” The j^y returned the verdict, “guilty of publishing only’ 
Buller then said, “if you find guilty of publishing, you must not use the 
word ‘only’.” 

Erskine. — “I beg your lordships pardon, I mean nothing that is 
irregular. I understand they say, “We only find him guilty of publish- 
ing. 

Juror.— “Certainly, that is all we do find.” 

I “If attend to what is said there is no dilliculty 

or doubt.” 


Erskine. “Gentlemen, I desire to know whether you mean the 
word ‘only’ to stand in your verdict.” 

Juror.— “Certainly.” 

the innuend^* word “only” it will negative 


Hin ^ your Lordship, sitting here as Judge, to record 

the verdict given by the jury.” • 

the- ®^y is guilty of publishing, and the meaning of 

the innuendoes is os stated in the indictment.” 

Juror.— “Certainly.” 

Erskine. “Is the word ‘only’ to stand as a part of your verdict ?” 

Jury— “Certainly.” 

Erskine. “Then I insist that it shall be recorded.” 
stand^the^ury'” misunderstood— let me under- 
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Erskine. — ‘The jury understand the verdict.” 

Bullcr. — “Sir. I will not be interrupted.” 

Erskine. — **1 stand here as an advocate for a brother citizen and 
I ilesire the word 'only’ may be recorded.” 

Buller. — "Sit down. Sir. Remember your duty, or I shall be obliged 
to proceed in another manner.” 

Erskine. — “Your Lordship may proceed in what manner you think 
fit. I know my duty as well as your Lordship knows yours, and I shall 
not alter my conduct.” 

The verdict was recorded as Erskine desired, and his client was 
acquitted. See Hardwick 43. 

In the case of Commonwealth v. Farkin, tried in the Court of Oyer 
and Terminer of Philadelphia. 1843, David Paul Brown was counsel for 
the prisoner. The trial was a long and tedious and bitterly contested 
one. At the close of the address of the Commonwealth's Attorney the 
Judge proceeded to charge the Jury at two o’clock in the morning. 

Mr. Brown. — “I object to your Honour's charging this Jury, unless 
your colleague is on the Bench.” 

. r^i 1 . “Can we not consent to the charge in his 

absence ? It is a very reasonable law, and his Honour’s associate Judge 
has gone home.” 

Mr. Brown. — “I consent to nothing in a capital case, it is as much 
his Honour's duty to be here as mine, and I shall take the advantage 
of his absence. As to the unseasonable hour, that is not my fault, no 
hour is seasonable for the violation of law.” See Hardwick 44. 

In the work entitled “Lord Erskine and of his Contemporaries,” 
the author says : — “The professional life of this eminent person, who 
has of late years reached the highest honours of the law, is in every 
respect useful as an example to future lawyers. It shows that a base 
time-serving demeanour towards the Judges, and a corrupt or servile 
conduct towards the Government, are not the only, though from the 
fraility of human nature and wickedness of the age, they may often 
prove the surest roads to perferment. It exalts the character of the 
English barrister beyond what in former times it had attained and holds 
out an illustrious instance of patriotism and independence, united with 
the highest legal excellence, and crowned in the worst of times with 
the most ample success. But it is doubly im^rtant, by proving how 
much a single man can do against the corruptions of his age, and how 
far he can vindicate the liberties of his country, so long as Courts of 
Justice arc pure, by raising his single voice against the outcry of the 
people and the influence of the CrOTvn, at a time w'hen the union of 
these opposite forces was bearing down all opposition in Parlia- 
ment, and daily setting at naught the most splendid talents, armed with 
the most just cause.” 

“Never be bluffed out of Court, but do not begin the bluff,” says 
Judge Donovan, in his work entitled “Tact in Court,” p. 113. 

Once in Court, stay in, and be an opponent, as Shakespeare well 
describes through Polonius : “Beware of entrance to a quarrel, but 
being in, bear it that the opposer may beware of thee.” Ibid. 

“Some men will fight all the better by being thrown down a pair of 
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stairs ; some take to the woods at the first sight of the battle. Clients, 
suitors, juries, and spectators like a man who can stand in an emergency. 
A sudden turn in a suit — a new point sprung upon point the trial an 
enemy from the flank, should draw out the resources of an advocate ; 
and happy the jnan who is equal to such occasions. It equal, he is 
marked and remembered long afterwards ; but to secure this victory one 
should be very guarded not to begin the assault, for the vanquished 
assaulter is always a doubly defeated and humiliated. Great laws'crs 
seldom stood to petty advantages. See Tact in Court, p. 11-t. 

“Sir Frederick Thesiger was a very pleasing speaker and popular 
advocate, but he was timid, and had a great dislike to losing a case, and 
consequently always wanted to get rid of a case unless, he saw his way to 
get the verdict. I delivered a brief to him and other counsel in an action 
brouglit by a wcll-knomi firm of stock-brokers against a young man 
residing with his father, who was a very wealthy man living in London. 
The defendant was the nephew of a public man. The plaintiff sought to 


recover about £ 30,000 in respect of Stock Exchange transactions. The 
young man had no money whatever beyond an allowance from his father. 
The father had on a previous occasion paid the same brokers upwards of 
£ 20,000 for losses of his son, and in doing so Iiad emphatically stated 
that if such transactions were continued he would not pay another 
shilling. However within a short period the brokers made a claim of 
about £ 30,000 and commenced an action against the son for the recovery 
of the amount. The father instructed me to defend the action regardless 
of expense in order to expose the conduct of the brokers in allowing such 
a young man to gamble in the expectation that the father would pay ‘ 
losses. Under an order obtained for the purpose, I personally inspected 
tlic ])laintlfr’s books, but was unable to investigate them fully. It seemed 
to me, however, that they were not in accordance with the claim, and 
1 instructed Mr. Quilter, a well-known accountant, to investigate the 
accounts, and after a time he reported that the claim was fraudulent. 
Ihe action proceeded and I delivered briefs to Sir Frederick Thesiger 
and two other eminent counsel and the evening before the clay on which 
the case was expected to come on, I had a consultation with counsel, 
birl^redenck Thesiger, who had not fully read his brief, said that it 
was a case which must be referred to arbitration, and that it would be 
impossible to go fully into the «'iccounts in Court before the Jurv. I said 
that a reference to arbitration would doubtless be the ruin of the voumr 

although many of the transactions 

be enforceable, and 

^ established 

wnnl^^f ^ believe the plaintiffs 

would face a public trial. Sir Frederick Thesiger still pressed for a 

following morning he told me he thought my view 
as ^uite right. He must have passed a greater part of the iiLht in 

1 found he had fn his <ivn neat handS 

thp The ease was not reached on 

, X ®^f*oipated, but four eminent counsel instructed on behalf of 

he plaintiffs were in attendance in Court the whole of the day and Ihe 

were to appear at the trial for the defendan t^wcrc also 
^tting m Comt expecting the case to come on, but it was not reacl^d 

Court as on^hT counsel were in 
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and I at once went o^■e^ to the Court and found to iny surprise that the 
tour counsel for the jdaintifls had disappeared, and that the action was 
withdrawn. Thus it was evident that the plaintiffs had merely been 
bluffing ; they thought that the defendant’s father would not allow the 
son’s speculations to be exposed, but they dared not face an exposure 
of their own transactions which would jjrobably have resulted in their 
being expelled from the stock exchange.” Hollam’s Jottings of an Old 
Solicitor. 

Be forcible, firm, dignified and clear. 

A Jury will not be long in reading between the lines if counsel 
lacks force and earnestness of manner and an interest in his client. For 
days and months both parties to the suit may have carried their legal 
trouble at home and at work like a leaden load, dreamed of it niglits, 
aiul pondered over it hours together, until their licads would aelie with 
anxiety. To such, a tame or wavering presentation of their side of a 
suit is more than human nature can endure, and is sure to lose a client, 
if not the case on trial. Tact in Court, 112. 


A firm and dignified bearing will be impressive alike to Court and 
Jury, and add respect for your argument that never comes of “shilly- 
shally” and frivolous statements. The business of law-suits is to adjust 
differences, protect the helpless, enforce rights and punish wrong-doers 
— it is a serious business. But, above all, says an old attorney, be clear. 
I^Iany Jurors are ignorant of big words ; they do not comprehend the 
real issue to be decided ; some understand English imperfectly, others 
reason in a slow roundabout way and reach conclusions after a long 
study and mucli meditation. Witnesses may be confused by a lack of 
clearness. It is a good ])lan to see some c.xpericnccd Juryman, early 
after a trial, for a few trials at least, and say, ‘How was the ease 
{)rcsentcd V In nine out of ten eases he will say, “You ought to have 
made this or that point a little plainer. The Jury did not understand 
it fully.” Ibid. 


Illustrations. 

(/) Mr. Curran, the Irish coimsel once offended Justice Hobinson. 
“Sir,”’ exclaimed the Judge, in a furious tone, “you are forgetting the 
respect that you owe to the dignity of the judicial character. 

“Dignity ! My Lord,” retorted Curran, “upon that point I shall 
cite you a case from a l)ook of some authority with which you are 
]icrhaps not acquainted. A poor Scotchman, upon his arrival in 
London, thinking himself insulted by a stranger and imagining that, 
he was the stronger man. resolved to resent the afiront, and taking oil 
his coat, delivered it to a bystander to hold ; but having lost the l)attle, 
he turned to resume his garment, when he discovered that lie had 
unfortunately lost that also— that the trustee of Jus habiliments had 
decampt d during the affray. So, my Lord, when the person who is 
invested with the dignity of the judgment-scat, hiy^ it aside lor a 
moment, to enter into a disgraceful personal contest, it is in vain, when 
he has been worsted in the encounter, that he seeks to resume it— it 
is in vain that he endeavours to shelter himself behind an authority 
which he has abandoned.” 

The Judge cried out : “If you say another word, Sir, I will 
convict you.” 
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“Then, iny Lord, it will be the best thing you will have committed 
Uiis year.*’ 

The Judge did not keep his threat ; he applied, however, to his 
brethren to unTrock the daring advocate, but they refused to interfere, 
and so the matter ciulcd. 

(li) In the Court of the Common Pleas, on the trial of Thirtell 
0 . Beams, Mr. Sergeant Taddy examined a witness, and asked him a 
question respecting sonic event that had happened since the plaintiff had 
(iisappeared from that neighbourhood. 

^Ir. Justice Parke immediately observed : — “That is a very impro- 
jicr question and ought not to have been asked. ’ 

Counsel . — “ That is an imputation,” replied the Sergeant, “to 
which I will not sulmiit. I am incapable of putting an improper ques- 
tion to a witness.” 

Judge . — “What imputation, Sir?” enquired the Judge angrily. 
“I desire that you will not charge me with easting imputations. 1 say 
that the question was not projicrly put, for the cx]>rcssion ‘disappear’ 
means ‘to leave clandestinely.” 

Counsel . — “I say, that it means no such thing.” 

Judge . — “I liope, that I have some understanding left, and, as far 
a.s that goes, the word certainly bore that interpretation, and therefore 
was improper.” 

Counsel . — “I never will submit to a rebuke of this kind.” 

Judge . — “That is a very improper mnnncr, Sir, for a counsel to 
address the Court in.” 

Counsel . — “And that is a very improper manner for a Judge to 
address a counsel in. ” ® 


me to <!o What is disa« 

B 


im * V'W 


Judge . — I protest. Sir, you will compel 
able to me.” 

Counsc/,— “Do wliat you like, my Lord.” 

I hope I shall manifest the indulgence of a Chris- 
tian Judge.” ® v-jiii:, 

may exercise your iudulgcnec or your power in 

fc/t rnSnecTo P- 

to y replied the undaunted Sergeant, “have a dutv 

p-i- wuir- 

-lilt 

Bench, said : — “Mv brother intention, and, addressing the 

some .. Taddy ‘ato 


Bench, said ; 
some warmth. 
pull, ng him back into 


- warmth.- Hete he ^ ^ 

ms place. “I again,” he exelnimcd, “protest 
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against a!»y interference on iny aecount. I am <juite prepared to answer 
for my own conduct.” 

Judge . — “My brother Lens, Sir,” said Judge Parke, “has a right to 
be heard.” * 

Counsel— on my account ; I am fully capable of answering 
for mvself.” * ^ 

“Has he not a right to possess the Court on any subject 
he pleases ?” * ■' 

Counsc . — “Not while I am in possession of it, and am examining 
a witness. ’ Mr. Justice Parke, then, seeing evidently that the altercation 
could not be prolonged, tlircw himself back into his* chair and was silent 
P. L. K. 15)08, p. 83. 

{///) “U hen a man has a nice, carefully prepared case, and has led 
up to a certain point, and just when he thinks it is within liis grasp, 
the witness goes back on him and fires his volley, and counsel stands 
back staggered. It is a most dangerous thing. Juries observe — Juries 
are quick to notice anything of that sort— tliat the witness is too much 
for the counsel — he, could not handle that witness, clever 
man as he was, and that, therefore, the witness told the truth. Wliy ? 
By an unconscious process of reasoning, which may be fallacious, but 
is nevertheless convincing. Therefore, I say if a counsel gets an answer 
that staggers him, if it takes him unawares, his proper course and his 
only safe course is to advance smilingly and calm, and accept it as a 
compliment rather than as a disappointment. 11 Cr. L. J. p. 75). 

{iv) There is no time in the practice of the profession, there is no 
incident in the history of our lives, that requires more calm, a more 
cool and collected mental condition than that in which the cross-exa- 
miner is placed. 11 Cr. L. J. 78. 

(u) In a theft case the accused were charged by the Magistrate 
and they w’ere called upon to further cross-examine the prosecution 
witnesses under S. 256, Cr. P. C. The accused declined to do so. After- 
wards they engaged a lawyer who jmt in an application for recalling 
the prosecution witnesses but the Magistrate rejected the application. 
The accused •were called upon to afUluce defence. They cited some of the 
prosecution witnesses in their defence. The prosecution witness entered 
the witness-box and the counsel began to cross-examine him. The Magis- 
trate at once stopped the cross-examination and remarked that he could 
not cross-examine his own witness. TJic lawyer due to his own ignorance 
at once wrongly admitted his mistake in Court but in a cringing manner 
requested the Magistrate over and over again to allow' him to cross- 
examine the prosecution witnesses. The request w'as not granted. The 
law is pretty clear on the point that when a Magistrate refuses to re- 
summon the prosecution witnesses for cross-examination and the accused 
cites them as defence w'itnesses, the accused has a right to cross-examine 
them as it does not change their character. 28 C. 594-, 1 C. \V. N. 19, 
1922 M. \V. N. 120, 1932 N. 137 (1) ; 33 Cr. L. J. JMO. 

This ignorance of law compelled the counsel to take up the cring- 
ing attitude otherwise he would have shown a courage and boldness in 
requesting the Court to sec the law on the point and assert that he Iiad a 
right to cross-examine the w’itnesses. Therefore, to be bold, one must 
have competent knowiedge of law. 
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Protection of Cross-Examining Counsel 

A lawyer is an oinccr of the Court. He owes a duty both to the 
JikLtc and the clients. In Iris professional duties he lias got to ask some 
unpleasant questions from a witness. It has happened more than once 
that he has been badly treated by witnesses or opposite parties. In such 
cases witnesses arc not only to be blamed. Tlic eross-exaimner has to 
share the blame because he has shown the want of tact which is the 
mark of a successful lawyer. 

An experienced lawyer will never allow things to come to such a 
pass. It is a golden rule that the counsel should not be rude or untuir 
to the witness under cross-examination and the witness often stands in 
need of protection of the Judge as against such unjust attacks. It 
often happens that a counsel also stands in a need of such protection 
from the insolent and over-bearing conduct of the witnesses. The follow- 
ing illustrations will establish the point, that counsels do require pro- 
tection. 

Illustrations. 


(i) “Sir Frank Lockwood’s numerous suggestions that advocates 

stood urgently in need of protection from witnesses would acquire a 
more serious turn if the experience of a defending solicitor like the one 
stated below became frequent. The charge was made against the 
manager of one hotel, and the chief witness was a visitor at another. 
When* the defending solicitor asked the titled witnesse, who was des- 
cribed as the ‘Acting Commander of the Royal Naval Reserve and 
Chief Examining Officer in the British Channel,’ whether he had not 

had a dispute at the hotel against which he was giving evidence, the 

gentleman called the solicitor ‘a rascal,* and a ‘shrieker w'ho ought to be 
in khaki instead of defending trivial cases,’ and, when in replying 
to this outburst, the solicitor quietly remarked that he had served 
the King for seven years, the unappeased witness saw fit to add, 
“Yes, as a volunteer or a dodging special.” Whether the question 
that excited the angry passions of the witness was a justifiable one or 
not we have no means of judging. There is certainly nothing on 
the face of it to excuse so violent and vulgar a display of 

ill-temper. The agitated witness even contemplated a physical en- 

counter with the cross-examining solicitor. * If this had occurred outside 
I would have boxed your ears,’ haughtily remarked the ‘ Acting Com- 
mander of the Royal Naval Reserve and the Chief Examining Officer in 
the British Channel.’ Since the exhibition does not appear to have pro- 
duced any reproof from the Magistrate in whose presence it was made, 
some measures ought to be taken to indicate that even gentlemen en- 
trusted with important military duties are not entitled, no matter in 
what capacity they enter the witness-box, to attempt to browbeat even 
the humblest * officer of the Court * in the performance of his duty to liis 
client. The sooner they receive some authoritative censure he better ” 
81 M. L. J. llO-lll, 

(ii) Some twenty-seven years ago, as the result of Sir Charles 
Russell’s handling of one of the witnesses in the famous Osborne case, a 
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loud outcry was raised against what was called the ‘abuse of cross-exami- 
nation. A long discussion in the London Times, in which aggrieved 
witnesses clamoured for protection from their forensic tormentors was 
relieved by a lively contribution from Sir Frank Lockwood, narrating an 
experience of Ins own cross-examination of a witness at the York Assizes 
as to the exact position of certain cattle on a road, ‘ beasts’ as they call 
them in Yorkshire. 

“Now, my man,” said Lockwood, “you say you saw these 
animals elearlv from where vou stood ; how far off can vou usually sec a 
beast ? ” * 


The witness, looking critically at Lockwood 
replied,’ “ Just about as far off as lam from you. 
M. L. J. 110. 




across the Court 
8 M. L. J. 94, 31 


(/?/) In the “ Anecdotes of the Bench and the Bar ” Mr. Arthur 
Engclbach tells the story of a carpenter who was subpoenaed ns a witness 
on a trial for assault. One of the counsel, who was much given to brow- 
beating witnesses asked him what distance he was from the parties 
when he saw the prisoner strike the prosecutor. The carpenter answer- 
ed, ‘‘Just four feet, five inches and a half.” “Pray tell me,” said the 
counsel, “ how is it jjossiblc for you to be so very exact as to distance ? ” 
“ Why, to tell you the truth,” replied the carpenter, “ I thought perhaps 
that some fool or other might ask me, and so I measured it.” ‘i,*! M. 
L. J. ‘2‘23. 


(iV) At a trial in an American Court one of the witnesses, an old 
lady of some eighty years, was closely questioned by the opposing counsel 
rehitivc to the clearness of her eye-sight. 

Q, “ Can you sec me,” said he. 

A. “Yes.” 

Q. “ IIow well can you see me ? ” 

A. “ Well enough,” responded the lady, “ to sec that you arc 
neither a negro, nor an Indian, nor a gentleman. 

(u) A counsel who thought probably rightly, that he not mak- 
ing much of an opposing witness, sat down with the remark. Well, well, 
iVe you arc a clever fellow.’’ It would certainly have been better f 
the lawyer had not made any such remark. It was not necessary at all. 
But the making of such a remark was no excuse for the witness replying, 
as he did “ I should have liked, Sir. to return the compliment but you 

sec, I am on my oath.” 1 Cr. L. J. 200. 

(uO A farmer, though severely cross-examined on the inatter, re- 
mained very positive as to the identity of some ducks which he alleged 
liad been stolen from him. 

“ How can you be so certain ? ” asked the counsel for the prisoner 
“ I have some ducks of the same kind. 

“ Very likely,” was the cool answer of the farmer ; “ those arc not 
tlic only ducks I have had stolen. 

In this case, it was not necessary nor proper for the eounscl to 

make any personal referenee to his having some -lii.'ks 

But is no excuse for the witness’s answer. 1008 1 . L. R. 

(.Tour) 972. 

Cross-examining a witness, counsel asked : 
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Q. “ When you said you were ‘ satisfied ’ just now, you meant, I 
suppose, that you were content ? ” 

A. '‘I did not.” 

Q. “ Well, satisfied and content arc just the same, arc they not V” 
A. “ They are not.” 

Q. “ Well, supjjosc you explain to the Court and jury what the 
difl’erence is ? ” 

A. “ Sure, I will. Now, for instance, I might be satisfied that it 
WHS you I saw out behind the barn kissing iny wife Nora, but I would be 
far from being content.” 

{viii) The accused was on trial before a military Court and was 
scatcil near his counsel, when a witness was brougJit in and asked the 
formal question : — 

Q. “ Do you know tiic accused ? If so, state who he is.” 

The witness looked at tlic prisoner and then at his counsel, hesitat- 
ed a moment and sputtered. “ Which one Sir ? ” 25 M. L. J. 87. 

(a) Once upon a time there w'as a well-known Sergeant of the 

name of Cockle. He asked a witness, “ Do you like fish ? ” To whicli 

the witjiess promptly answered, - Yes, but not witli Cockle sauce.” 25 
M. L. J. 222 (Jour.). 

U) A lawyer examining a doctor as an expert witness put the 
following questions to the doctor : * 

Q. “ Doctors sometimes make mistakes, don’t they ? ” 

A. “ The same as lawyers,” was the reply. 

?• ;; jjoctors’ mistakes are buried six feet under ground.” 

the testator was afflicted with “ Scnile°demcntm™ ‘l>at 

for.widl.iri‘tte;“Trdhrroks“do^^^^ r. “t 

cross-examine the expert and to show h’ It was his duty to 

the books. ^-'^Peitanu to show his opinion was at variance with 

wearisome length!^’ Dr.^^Thompson stood re-asked at 

until nearly midnight. Then the following iues°tion war,lut f 

was sfflferin^fron? ^vhat“yoif‘rre ‘nl“ th“t the testator 

Now, I wisl^you would repeat to ^ ‘ deniontia.' 

‘ senile dementia ’ in a patiSu ” ^ evidence of 

of the aymiJtoins’is to ^k^thc^sa’nie^aue^ *'^^*^ dementia” one 

has been clearly ans^vered.” question over and over again after it 

^he same question ovw^'and ^ITvcr aga^n*'^^ut 1° repeat 

Court to see whether such repetition L ?n* function of the 

j^siness of the witness to 


an answer as the above. 


25 



CHAPTER XXIX 

Behaviour of Counsel and Judge During Cross>£xamination. 

Be Respectful to the Court. 

1. Tlie sound rule is “ Be respectful to the Court and to the Jury, 
kind to your colleagues, civil to your antagonist, but never sacrifice the 
slightest principle of duty to an over-wcening deference towards either.” 
See Paul Brown’s Rule No. 9. 

2. The lawyer’s bearing in Court often has a great influence in 
determining the result of the litigation in wliich he appears. His conduct 
of the cause will necessarily secure either the commendation or the criti- 
cism of Judges, juries, fellow members of the Bar and spectators. His 
attitude towards the Court should always be characterized by the ut- 
most respect and deference, even should the Judge be imperious and 
tyrranical. Proper courtesy should also be shown to the opposing 
counsel even if he should himself prove to be lacking in manners : noth- 
ing is so well calculated to disarm a vulgar or impertinent opponent as 
an unruffled and courteous demeanour. Personalities between counsel 
in Court should be avoided as far as possible. 

3. A lawyer should always preserve his own self-respect even 
under trying circumstances ; perfect self-command will give him an 
incalculable advantage over an impudent and waspish adversary ; polite- 
ness will often baffle the pettifogger. 14 Cr. L. J. p. 18. 

“ The Court is very much obliged to any learned gentlemen who 
beguile the tedium of a legal argument with a little honest hilarity,” said 
Chief Justice Erie to a member of the Bar who apologised for a sally 
that set the Court in a roar of laughter To judge from the protests 
which arc being made against judicial humour, there are persons who 
regard even a ‘ little honest hilarity ’ as sometliing quite alien to the 
serious work of Courts. They would not object to a flash of wit from 
the. witness-box they might even tolerate witticism from the Bar, but 
they appear to think that the dignity of the Bench requires that a judge, 
no matter how mirthful or tedious the j>rocecdings over which he 
))rcsides, should sit all day ‘ like his grandsire cut in the alabaster.’ 
Judicial joking may, no doubt, sometimes be carried to excess. An 
incident in the judicial career of Sir James Fitzjames Stephen by no 
means, in the ordinary sense, a judicial humorist indicates its dangers. 
He was trying a slander case in which both the parties were Billingsgate 
salesmen and the counsel for the defendant did not fail to take advantage 
of the humour of the situation. Mr. H. F. Dickens, who represented 
the plaintiff, seeing the judge, as well as the rest of the Court, impressed 
by the jocular aspects of the case, made a strong effect to bring out the 
serious injury that had been inflicted upon his client. Mr. Justice 
Stephen, his sense of fairness aroused, w'as sobered in a moment, and 
summed up in favour of the ijlaintiff. After the jury had retured their 
verdict he said, “ I am very grateful to you for preventing me from doing 
a great act of injustice.” For laughter, though it certainly need not be 
punished from the Courts, may sometimes create an atmosphere in 
which the serious character of the work is prejudiced. A ‘ little honest 
hilarity ’ in a Court of Justice is one thing, an habitual striving after 
mirth-provoking is quite another. 26 M. L. J. p. 156. 
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With respect to the advocates’ duties lo^vards the Court 
ing rules enacted by the Council ot tlic American liar embody the 
highest ideal and afford a precious guide : — 

“ It is the duty of the lawyers to maintain towards the Court a 
respectful attitude, not for the sake of the temporary incumbent of the 
iudicial olliee, but for the maintenance of its supreme importance. 
Judges not being wholly free to defend themselves, arc peculiarly entitled 
to receive the support of the Bar against unjust criticism and clainour. 
Whenever there is proper ground for serious complaint of a judicial 
officer, it is the right and duty of the lawyer to submit his grievance to 
the proper authorities. In such eases but not otherwise, such charges 
should be encouraged, and the person making them should be pro- 
tected.” 

“ It is the duty of the Bar to endeavour to prevent political con- 
siderations from outweighing judicial fitness in the selection of judges. 

Marked attention and unusual hospitality on the part of lawyers 
to a judge, uncalled for by the personal relations of the parties, subject 
both the judge and the lawyer to iniscoiist ructions of motive, and should 
be avoided. A lawyer should not comiminicatc or argue privately with 
the judge as to the merits of a pending case, and he deserves rebuke 
and denunciation for any device or attempt to gain from a judge 
special personal consideration or favour. A self-rcspccting independence 
in the diseliargc of professional duty without denial or diminution 
of the oourtscy and respect due to the judge’s station, is the only proper 
foundation for codial personal and ollicial relations between Bench 
and Bar. 


A lawyer assigned as counsel for an indigent prisoner ought not 
to be asked to be excused for any trivial reason, and should always exert 
his best efforts in his behalf. The key to the solution of any difficulty 
in a question as to how to behave towards the Court in a particular 
contingency will not be difficult, if you remember, on the one hand, 
that you are partakers with the judge in the administration of justice, 
that your duty is to help him in it, and that, on the other hand, you 
have a right to expect from the judge that your client should have a 
fair hearing with respect to his grievances, that as members of an inde- 
pendent profession you have a right to urge every legitimate argument 
open to you on behalf of your client, and to bring before the Court every 
material that ought to influence it in its decision. At the same time 
as membere of an honourable profession nothing, again, should be done 
by you which will in any way be unbecoming as members of the public 
or as loyal citizens of the stole. Nor would you in any case consider it 
yow duty, to . do anything which is calculated to diminish your own 
self-respect or to dwarf your own soul,” See 18 M. L. J, 434 . 

Illustrations, 


(0 A go(^ story is told of the late Lord Ashbourne, who was at 
Lord Chancellor of Ireland. Occasionally, says the Law Times, 
m the Court of Appeal, Lord Ashbourne would make up his mind to 

before the rising of the Court and it w^hi^^^^^ 

instructive to watch the proceeding. mgniy 

^ was not conscious of his humour, stood no to onen 

after appeal. LordTsUbour^ne 

why should we reverse the King’s Beneh order on a poini like\u 
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.Ms Lord, rejoined the counsel, "tljcre arc six reasons, wliv tlic 
order slioiild be reversed." ^ 

Ihen, said llie president of the Court, " suppose we commence 

With your three best ? " 

‘‘ No, my Lord," said counsel, I could not consent to that because 
I liavc frerpiently succeeded in this Court upon mv bad noinLs ’’ 
25 M. L. J. 140. * * 


('0 A justice of the Supreme Court of New York had a habit of 
asking three <iuestions of counsel arguing at the Bar. The first question 
was usually a simple one — the lawyer answered carelessly ; the second 
question a little more difiieult — the respondent answered with some 
uncertainty ; the third (piestion was bound to be a * poser * fraught with 
humiliation. 


On one occasion, when a lawyer who was quite familiar with his 
Honour’s little habit, was presenting a most important case, he replied 
in answer to the first question : — 

“ I don’t know.” 


“ Don’t know ? ” said his Honour. “ Why don’t you know ? ” 

“ Because, your Honour,” said the wily attorney, “ I have not 
heard the other two questions.” 26 M. L. J. p. 75. 

{///) Here is an instance of how counsel may gently and respect- 
fully lead the judge to take a proper view of the case. This Wiis an 
action on a covenant respecting a bill of sale. The fact of the covenant 
was admitted. The opening of the case by the plaintiff’s counsel created 
an excellent inqircssion on the judge in favour of the ])laintiir’s case. 
Even as the plaintilT’s counsel was going on with the opening spcccli, 
the judge asked defendant’s counsel : — 

“ What answer have you got, Mr. Jones, to this action ? ” 


“ My Lord,” says Jones, with great submission, “I should like to 
sec my learned friend’s case before I show him mine.” 

“ Very well,” says his Lordship, with a contemptuous toss of the 
head, “ only it seems to me that you are bound by the covenant.” 

“ I hope,” says Jones, “ to alter your Lordship’s opinion, witli great 
respect, when you have heard my case. At present my friend has not 
finished opening his.” 

“ Oh, pray me, don’t let me interfere,” says his Lordship, “ but it 
seemed to me this is a case that might very well be settled.” 

“ Afraid not, my Lord,” persists Jones, with great submission. 

“ I say no more,” despondently replies his Lordship, and the case 


proceeds. 

The benevolent plaintiff enters the box. 

lie gives his evidence fairly and temperately. It seems irresistible ; 
and not to be got over or got round by any possibility of advocacy. 


The following cross-examination by Jones will show the value of a 
perfect mastery of details, which enables him to master difliculties that 
are not organic. 

Jones asks Mr. Hawk if he knew a person of the name of Isaac 
Jacobs. 



BEHAVIOUR 


OF COUNSEL AND JUDGE DURING CROSS-EXAMINATION 



The witness’s answer is that he docs not know Isaac Jacobs. 

Q. “Do you say yes or no, Mr. Hawk ?” 

A. “I cannot say, it is so many years ago. 

Q “Let me help you. Was there a man who used at that time to 
take possession for you under bills of sale, wlicn you put in exe- 
cution ?” ^ 

A. “I never did.” 

The learned Judge now begins to sec there is something in the 
defendant’s case. 

Q. “You say Mr. Hawk,” asks the Judge, “lie never did ?" 

A. “No, certainly not, my Lord.” 

Q. “Look at this letter,” continues the counsel “Is it your 
writing ?” 

The letter was read — instructions to Jacobs to take possession of 
the goods the day after the assignment to Mr. Hawk. 

A. Then the plaintiff foolishly said : “But he never did take 
possession.” 

Another letter was put into his hand written by the plaintilT, 
asking for an account of the goods seized. 

“Yes,” says the plaintiff, “but as he did not give me an account I 
concluded that he never took possession.” 

“One more letter and then Hawk may go ; it is a copy of one 
written by Jacobs to Hawk, who docs not produce the original, an<l upon 
it he has to confess that Jacobs wrote informing him that he had seized, 
but that the goods were of little value, and would not pay expenses.” 
The result was the case Avas lost. Harris’ Illustrations in Advocaev 
pp. 24—27. 


(m) In a recent case, Avhen a young Barrister expressed surprise 
at tlic ruling of the Judge and was severely criticised for doing so, 
his leader apologised for him with the observation, “Whenever my junior 
is as old as I am, he will never be surprised at anything your Lord- 
ship says or does.” 27 M, L. J. p. CO. 


(r) A Barrister of standing appeared in an application for review' 
along Avith the Vakil Avho previously handled the ease. At that time 
when an application for revicAv was put in, the Judges used almost 
invariably to ask whether the point proposed jto be argued in revicAv 
had or had not been taken at the first hearing. The Barrister had nu- 
parently anticipated this kind of interrogation from the Bench and 
was prepared for it. Surely enough the learned Judge by Avhoni the 
application /o** revieAv Avas heard, put him the very question and his 
answer Avas to this effect : I am not going to ansAver your LordsluD’s 

object of it- If I say the point Avns taken on 
the former o^asion, your Lordship is going to say that the noint 
must have been considered and disposed of then and cannot be 
re-opened now. If I say that point was not taken on the former 

Lordship will at once reject my application by snyiim 
h re can Le no rcvei\v on a ground not urged on the first occasion ” 

This answer had the desired effect and the Judge Avas good onoimh I 
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How Counsel and Judges Should Behave. 

“ Protracted work for liours togetlier and exchange of dealings 
witli numerous lawyers and litigants may sometimes make the Judge 
impatient, specially if he is not physically fit. Some men are consti- 
tutionally unfit for what is known as judicial temper. If a Judge has 
to deal witJi say fifty persons in a day, on him falls the greater por- 
tion of the strain and to each individual goes a small fraction of it. 
It is an intellectual contest all day long and the Judge has to work 
very long hours under trying circumstances. It is not therefore un- 
natural that temper should at times get a trifle unruffled. Clever men 
will realise this feature of the every-day contest and adapt themselves to 
circumstances. The Judge, too, will realise the difflcultics of the advocate. 
The strain on the advocate is no less severe. He has to keep before 
him all the facts of the case and to hear attentively the statements 
of the witnesses. He has to think out questions for cross-examination 
and to object at once to the admission of irrelevant or inadmissible 
evidence. He has to keep a vigilent eye on his opponent and to 
watch the Court. A witness suddenly deposes to facts contrary to his 
expectation or instruction and he has to make up his mind immediately 
how to deal with the matter. Even when on his feet he has to think 
and shape his case according to the facts disclosed at the trial. He 
may have to take notes now and then or to inspect documents pro- 
duced by the other side. He has to attend constantly to the inter- 
ruptions of his client who gets unnerved at every statement of his 
opponent’s witnesses. He has to keep his head cool in the midst of 
these and other distractions. There must be forbearance and tolera- 
tion on both sides and a desire to help each other in the administration 
of justice. Impatience or rise of temper cannot be overcome by dis- 
play of similar impatience or use of indiscreet language. If the Judge 
has his shortcomings, the advocate should exercise forbearance and 
try to bring liim round, without indulging in recrimination. This will 
never be taken as weakness, but is bound to enJiance his reputation. 
If one fails in his duty, there is no reason why the other should also 
sin. Judges and lawyers arc human and in the heat of the moment 
they arc sometimes ai)t to forget themselves and to use e.xprcssions 
which tlicy never meant to utter. Instances of friction between the 
Bench and the Bar are rare, but ncvcrthless there have been unhappy 
incidents in the past and there will be more in the future so long as 
Courts of Justice exist. A spirit of partisanship or rivalry sometimes 
gets the upj)er hand and expressions are let loose which one would cer- 
tainly repent for at cooler moments. Sometimes it is the result of 
misunderstanding. In most cases a quick amende from the offending 
party is all that is necessary to restore the mental equilibrium.” See 
Sarkar’s Modern Advocacy, pp. 126-127. 

“ It is the duty of members of the Bar to treat the Bench always 
with courtesy and deference. It is ))ossible that a judge may some- 
times exhibit impatience, or he may a))])car to be rough. The best 
way to overcome it is not by exhibiting similar impatience or roughness, 
but to a certain extent by bearing with the judge. Consideration for 
the Bench should never be withheld ; it is sure to have advanUge of 
making the Bench itself more consi<leratc. An advocate should have 
faith in the absolute impartiality of the Bench. There sliould be no 
tendency to suppose that because the Bench— it may be very wongly 
sometimes— is unable to see eye to eye with an advocate who is 
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convinced that his view is correct, the Bench is biased or prejudiced. 
We know very well tliat wliat appears very clear to one, may appear 
very differently to another person, and what ai)i)cars clear to one at 
one time appear far from so at another time. One may often be pos- 
sessed by some one idea ; it may happen that the judge’s mind assumes 
a certain attitude sometimes which the Judge himself is unable to 
shake off ; but it is absolutely necessary that the bar should have faith in 
the absolute imparatiality of the Judge, however much lie may be 
mistaken.” Professional Ethics, p. 88, 89. The rules enacted by the 
American Bar with respect to the advocate’s duties to the Court have 
been reproduced elsewhere 

Intentional insult or interruption to any bublic servant while sitting 
in any stage of a judicial proceeding is punishable under S. 228 I. P. Code 
read with S. 480 Cr. P. Code. Sundara Aiyar says : “ In many a ease, 
if a pleader behaves improperly, there is a very ready remedy open to the 
Judge instead of making too much of it and proceeding against liim to 
extremes. The best course is to refuse to hear him, until he withraws 
any improper statements that he might have made. There would be 
practically no appeal against such act on the part of the Judge. Some- 
times Judges have gone so far as to refuse to hear a particular pleader 
at all in any case, uutil he makes reparation for misconduct in one 
case. It would be mostly quite enough to refuse to hear him in tlic 
particular case.” Professional Ethics, p. 114. 

Speaking of Lord Westbury, it may also be stated that “tlierc were 
not many ‘scenes’ with Westbury, for he was a man of such strong 
personality that the Judges generally let him have his own way. 
‘ Scenes ’ occur with Judges who have weakness or fads which distort 
their vision, and which that persist in intruding into a case. Sir William 
BovHl Avas not of a staisfactory Judge. He had a fondness for perpetu- 
ally intcrnipring and putting forward view's of his own, and imputing 
unfair conduct to counsel and solicitors. In one trial, Mr. Edwin James 
began his speech to the jury by saying that he greatly regretted that so 
much of their time had been wasted, liut for this neither he nor his 
opponent. Sir George Honynian, Avas to blame. Continuing, he said, 
that, as the jury were aware, it Avas the province and duty of counsel 
before a case came into Court, to study it Avith the vicAv of presentina 
the material facts to the jury. But his Lordship Avho filled an oflice for 
which he had the highest respect but Avho should have knoAvn nothing 
whatever of the case before it came into Court, have deemed himself 
far more competent to deal with the case than either his learned friend 
or himself, and thus there had been great Avastc of time, to the 
inconvenience of the jury and the prejudice of all concerned ” 13 

Cr. L. J. pp. 108-109. 


On this point Colonel Henderson said : — “ Your main canital is 
confidence. If you ever succeed, it will be because the people have 
confidence m you. That is a plant of sIoav groAvth, The last man on 
^rth you ought to deceive, or try to deceive, to the Judge of the Court 

Lh von ^ dollar, although he may not 

The Judge Avill find out a laAvyer sooner than anyVler 
~e aeT,; " H- Neither o,.ght a lawyer to deeeive. or^try to 
tmtk ■ whole effort ought to he to dcAclon the 

iTth ’JJ/d* “ would prove whetlfer eve-gla L are l.n ed 

with gold or brass. It would tell the truth. I have heard a lawyer 
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{)oast that a certain case had been presented to a lawyer and he 
turned it down that the man then brought the case to him, that 
lie put it into Court, gained it for him, and got some money. That is 
a mighty dangerous thing to do. It is a mighty lucky thing if you 
gained tliat verdict by a little twistification. The man for whom you 
gained the law suit has lost confidence in your integrity and the more 
it is talked about, the wider the zone in which it will be discussed 
against you. No la^vyer ought to boast of such practice, for there is 
always a suspicion that he has gained a case that he ought not to have 
gained. He may succeed, but he has a brand upon him that he will carry 
all his life. And yet I have heard young lawyers boast about this.” 
14 Cr. L. J. 25. 

There should always be a spirit of give and take between the Bench 
and the Bar. The counsel in his zeal for the best interest of his clients 
sometimes becomes over-zealous and this leads to altercation between the 
.Judge and the counsel. At times the Judge takes a serious view of such 
a thing and starts proceedings for contempt of Court. 

Bombay High Court has ruled that some latitude should always be 
allowed to a member of Bar insisting in the conduct of case upon his 
(juestions being taken down or his objection noted where the court thinks 
the questions inadmissible or untenable there ought to be a spirit of give 
and take between Bench and Bar in such matter and every little persis- 
tence on the part of the pleader should not be turned into the occasion 
of the criminal trial unless the pleader’s conduet is so vaxatious as to 
lead to the inference that his intention is to insult or interrupt the court. 
0 Bom. L. R. Rc. 541 (543 : 1 Cr. L. J. 612). 

The conduct of the counsel should always be dignified and if he is 
insulted by the Judge, he should be taetful to administer a mild rebuke 
though couched in a respectful language. The Judge should not readily 
take tlic remark of the counsel as insulting and the Courts should not be 
unduly sensitive about their attitude. 29 M. L. J. 274. 

Tlie following illustrations will show that the conduct of the lawyer 
is not justifiable although the conduct of Judge contributed to the 
remarks by the counsel. In some cases the conduct of the Judge is 
equally to blame. 

Illustrations. 


(/) Lord Campbell, President of the English Court of Session, was 
somewhat addicted to browbeating counsel. He usually got it all his own 
way. Upon one occasion, however, he caught a tartar. His Lordship 
had what arc termed little pig’s eyes, and his voice was thin and weak. 
Counsel, one Mr. Corbett, had been pleading before him and was attacked 
in the usual style by the President when he thus addressed him 

“My Lord it is not for me to enter into any altercations with 
your Lordship, for no one knows better than I do the greatest difference 
between us, yon occupy the highest place on the Bench, I the lowest at 
the Bar and then. My Lord, I have not your Lordship s voice of thunder 
and the controlling eyes, I have not your proper for counsel to have made 

such a remark. 


(//) In an English case, one Mr. Strachan thus rebuked a Judge for 
interrupting him. After inten^osing on several occasions this Judge 
said “Look here. Sir. your arguments arc just going in at one ear and 

out at the other.” 
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“Well my Lord, what is there to prevent it queried counsel. 

“Such a remark on tlie part of the counsed can scarcely be justified." 
26 M. L. J. p. 77. 

(Hi) Several decades ago there lived in an American State, a Judge 
noted for his boorish manners, a very financial lawyer wiiom he .especially 
disliked was once trying a case before him. and all the wJiilc Ihc Barrister 
spoke, the Judge sat with Jus feet elevated on the railing, in front of him, 
hiding Iiis face. 

Exasperated by this the lawyer <|ueried ; — 

‘•May I ask which end of your Honour I am to address V’’ 
“Wluchevcr you choose,” drawled the Judge. 

“Well,” was the retort, “I suppose there is as much law in one end 
as the other.” 5 M. L. T. p. 80. 

(m) Once, at the Assizes of an English county, a Barrister, while 
pleading, was interrupted by the Judge ; — 

“Mr. Carter you arc wasting the time of tlie Court ?” 

* *1 Court,” retorted the truculent veteran, glaring fiercely 

at the Bench, “Your Lordship means,-Your Lordship's dinner." ^ 

The same redoubtable advocate was on another occasion defendirm 

obtaining money under false pretences, said he with 
line scorn. Why we all make them every day, Barristers and Sr>liV>:f 

a'kou/thc purUy o hots 

i«evo:;KoiS erected this 

ruling' principle the “Neter'^gWe^Mto^'n Judgf” ai'fd’f'^'' “ 

'™tlS‘hfv?br‘iltht a kss ferries" manr‘^“"^f ""uf i^"' 

touch of bitternefs and cyntcism aid In ITnL ' , '‘“ve a 

brilliant one somehow feels that ’ thev savor f ^ accounted most 

coUosai cheek rather thafleXate^epa^^^^^^ 

^mdV ’i ^ Junior. 

call his mind.” ^ wliat he is pleased to 

Judge by declaruig, ^*‘Your*Lord^hiD^w-M*^*^ an observation of that 

^rdship thinks it right, lou^ tTi 7 *-^ «^»ent’s case first and 
afterwards.” 25 M. L. J. p. 79 . ^ ^ ^ Lordslup can express surprise 

had retked for™few''S7t4*^ 7T.® Judges 

from their interruptions and oK' *aukt of his argument, in which 

&;‘r ;2‘if -.Sd 's 
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tliis beverage might dull his intellect. “That is just what I want it to 
do,” said lie, “to bring me down, if possible, to the level of their 
Lordships’ understanding.” 18 M. L. J. p. 123. 

(I’/Z) In the Court of the Common Pleas, on the trial of ThirtcU v. 
Beams, Mr. Sergeant Taddy was examining a witness, and asked him a 
ijucstion respecting some event that had happened since the plaintiff had 
disapiieared from that neighbourhood. 

Mr. Justice Parke immediately observed : “That is a very improper 
question and ought not to have been asked.” 

Counsel : — “That is an imputation,” replied the Sergeant, “to 
which I will not submit. I am incapable of putting an improper question 
to a witness.” 

Judge: — “What imputation, Sir?” enquired the Judge angrily. 
"1 desire that you will not charge me with casting imputations. I say 
that the question was not properly put, for the expression ‘disappear’ 
means ‘to leave dandcstinel}'.’ ” 

Counsel : — “I say, that it means no such thing.” 

Judge : — “I hope that I have some understanding left, and, as far 
as that goes, the word certainly bore that interpretation, and therefore 
was improper.” 

Counsel : — “I never will submit to a rebuke of this kind.” 

Judge : — “That is a very improper manner. Sir, for a counsel to 
address the court in.” 

Counsel : — ‘*And that is a very improper manner for a Judge to 
address a counsel in.” 

Judge : — “I protest. Sir, you will compel me to do what is disagree- 
able to me.” 

Counsel : — “Do what you like. My Lord.” 

Judge : — “Well, I hope I shall manifest the indulgence of a 
Christian Judge.” 

Counsel : — “You may exercise your indulgence or your power in 
any way your Lordship’s discretion may suggest, it is a matter of perfect 
indifference to me.” 

Judge : — “I have the functions of a Judge to discharge, and in 
doing so I must not be reproved in this sort of way.” 

Counsel : — “And I,” replied the undaunted Sergeant, “have a duty 
to discharge as counsel, which I shall discharge as I think proper, without 
submitting to a rebuke from any quarter.” 

Anxious to terminate this dispute, in which the dignity of the 
Court was compromised, Mr. Sergeant Lens rose to interfere. 

“No, brother Lens,” exclaimed Mr. Sergeant Taddy, “I must 
protest against any interference.” Sergeant Lens, however, was not to 
be deterred from effecting his intention, and, addressing the Bench, 
said “My brother Taddy, my Lord, has been betrayed into some 
warmth.” Here he was stopped by Sergeant Taddy seizing him and 
pulling him back into his place. “I again,” he exclaimed, “protest against 
any interference on my account. I am quite prepared to answer for my 
own conduct.” 
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Judge : — “My brother Lens, Sir,” said Judge Parke, “has a right to 
be heard.” 

Counsel : — “Not on my aceount ; I am fully capable of answering 
for myself.” 

Jtulge : — “Has he not a right to possess the Court on any subject 
he pleases ?” 

Counsel : — “Not while I am in possession of it, and am examining a 
witness,” Mr. Justice Parke, then, seeing evidently that the altercation 
could not be advisably prolonged, tlircw himself back into his chair and 
was silent. P. L. R. 1008, p. 83. 

{viii) A vakil from a District Court came to the Chief Court to argue 
an appeal. The gentleman was very learned. He belonged to an old 
type of gentleman, who always believed in simj)lc living and high thinking. 
He was dressed in long achkan. silk turban and a Dopata round the neck. 
The case was a very complicated one and therefore he brought tlirec or 
four boxes of books. 

When he stood up to argue the case, the Judge eyed him from head 
to foot thrice and throwing a contemptuous glance at him in a very 
overbearing manner asked him, “Have you ever appeared in this Court 
before ?” 

The Vakil, who was the leader of the District Bar and who was 
held in high esteem by the public, at once understood that the Judge 
was greatly annoyed with his manner of putting on the dress and means 
to insult him. His anger was roused and replied ; “My Lord, more than 
once, in better times, before better Judges.” This settled the whole 
affair. 



CHAPTER XXX 

Behaviour of Counsels Towards Each Other. 

By Respectful to Your Colleagues. 

TJie professional etiquette requires tliat a counsel should behave 
respectfully towards his fellow brethren. Some counsels think that 
unless they run down and virtually abuse the counsel on the opposite 
side their ease is half done. “If you have a bad case, abuse the oppos- 
ing counsel” is a trite saying. If there is any indiscriminate expression 
on the part of the counsel, the opposing counsel should not take up the 
cudglc and create scene in the Court of law. He can administer a mild 
rebuke in a dignified language. If both the counsels fell out in Court 
and use undignified language they not only lower themselves in the 
estimation of the j)crsons jircsent in Court but they also lower the re- 
putation and ])rcstige of the honorable profession to which they belong. 
Wit and humour arc the outstanding qualities of a successful lawyer, and 
should be employed at such occasions. 

Illustrations. 

(/) The high regard in which Sir Ilufus Isaacs has been held by 
the Bench was fitly ex])resscd by Lord Sumner of Ibstonc at the recent 
Hardwicke BaiKjuet, when he describctl him as having uniformly showed 
at the Bar the ardour of an athlete and the spirit of a sportsman. 25 M. 
L. -J. 265. 

The following remark was once made by a lawyer in commenting 
on the argument of the counsel for the other side : — 

“The argument of my learned and brilliant brother,” said the 
counsel for the plaintiff in a suit for damages from a Streetcar Corpora- 
tion in Boston, “is like the snow now falling outside, it is scattered here, 
there and cverj^vhere.” 

“All I can say,” remarked the opposing counsel, when his oppor- 
tunity for reply came, “is that I think the gentlemen who likened my 
argument to the snow now falling outside may have neglected to 
observe one little point to which I flatter myself — the similarity q\- 
tends — it has covered all the ground in a very short time.” 29 M. L. 
J. 03. 

{ii) One Mr. Shee (the counsel who appeared on the other side) 
was asking the witness to be circumspect in his replies, when Sir E. 
Carson interrupted with the remark : 

“You arc very much afraid of your own witnesses. 

Mr. Slice retorted ; “I am very much afraid of you. 5 M. L. 
T. 107. 

{in) General Sabine, Governor of Gibralter. having failed in his 
attempts to extort money from a Jew, sent him back by force to 
Tetuan in Morocco, from whence he had come to Gibralter. The Jew 
afterwards went to England and sued the Governor for damages. 
Mansfield w'ho had then received his title, was counsel for^ the Gover- 
nor. In the course of his defence before the jury he said : “True, 
the Jew was banished, but where ? Why, to the place of Ins nativity. 
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Where is the cruelty, where the hardship, where the injustice of banish- 
ing a man to his own country ?” 

Mr. Nowell, counsel for the Jew, retorted : “Since my learned 
friend thinks so lightly of the matter, I ask him to suppose the case 
his own, would he like to be banished to his native land V' The Court 
rang with peals of laughter, in which Mansfield himself joined with a 
good will.” Tlie Central Law Journal, Vol. 81, No. 7. 

(iu) “Two counsels were arguing an appeal before a District Judge. 
On a certain point they came to grips and called each other “silly ass,” 
“donkey” and several other names. The Judge wdio was sitting silent- 
ly and enjoying this repartee, quietly remarked, “Gentlemen, now that 
you have fully recognized each other, let us proceed with the appeal.” 

(v) Counsel for the plaintiff stood full seven foot, while the defen- 
dants' Advocate W’as a short statured gentleman, tliough ver}' witty. 
They had a heated discussion on a certain point and being exasperated 
the plaintiff’s counsel said “I will put you in my pocket.” 

“Then” retorted the defendant’s counsel “you will have more law' 
in your pocket than you have in your head.” 

Behaviour of Senior Counsel towards Junior 

“An advocate should treat all his brethren equally, whether they 
are senior or junior. I need hardly repeat that courtscy and good-will 
arc due to all. But apart from that, equality of treatment is required 
in a higher degree. Take the case of a senior for instance. He should 
treat all the juniors W'ith equal consideration. He should not push some 
juniors to the front over the heads of the others. He should not 
deprive any junior of the opportunity of getting an engagement by 
showing any preference to particular juniors.” Professional Ethics, 
p. 323. There is now much dearth of work for the juniors on account 
of overcrowding at the Bar, and some relief Js possible if a rule is 
adopted by the Bar Association that every senior with larrro practice 
should get by rotation engagement for a number of junior alloftcd to him, 
whenever there is an opportunity. 


Nothing in the manner in which a senior treats his junior should 

ead toany impression on the part of the client that the junior is not 

liked or his services arc not appreciated by the senior. A ccncrous 
senior will applaud the services of his junior to his client and would 

re efnTo of his work in the presence of his client whenever 

he can do so properly, but even if a junior is not able to da his work 

properly, the senior sliould abstain from commenting on his work in the 
presence of the clients” Professional Ethics, p. 825. 
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the client is concerned they are to regard themselves as one, and if a 
case fails, the junior ought strictly to abstain from any statement to 
hie client that failure was due to the senior not taking his suggestion or 
advice.” Profession Ethics, pp. 330-331. 

“At the same time a junior should not be too submissive to a 
senior. It is often the fact that a particular point of view does not 
strike the senior, and the mere mention of it may not enable him to 
appreciate it at once. By all means let the junior press his view with 
the respect due to the senior firmly and with independence, but here his 
duty is at an end.” Professional Ethics, pp. 322, 333. 

“It may happen sometimes that a senior considers a case hope- 
less, not worth arguing. The junior takes a very different attitude. 
He thinks there arc very fair chances of success. If the junior is 
capable and his advocacy is good, a senior should be acting rightly in 
such a case to leave the argument to the junior. Some of the best 
counsel in Madras have often acted on that view. It may also happen 
that the junior is more capable than the senior. The senior may know 
it. He may feel that this junior’s argument is likely to succeed, while 
his own may not. I have no doubt that in such a case, it would be 
most proper for the senior to allow the client to have the benefit of 
the junior’s argument. I do not suggest that he should do anything 
which will be detrimental to his own reputation. But, I do not think 
the reputation of a person would be seriously affected by recognising 
the superior capacity of another. Generally, every man is rated at his 
proper worth by the public, and I think a senior’s reputation will 
be enhanced by recognising merit in others. ” Professional Ethics, 
p. 337. 

A junior counsel who has just come out of the portals of the 
college is very shy and stands in need of encouragement from the senior 
members of the Bar. 

Illustrations. 

(i) Sir Edward Clarke, very often the junior practitioner stands 
in need of encouragement from the senior members of the Bar, once 
said : — 

My first case reported at the Bar before the ‘Law Rei)orts’ 
existed, which is found in the Law Journal, was on April 27, 1865, when 
I was a junior to MacMahon in an extradition case, and the leader on 
the other side was Hardingc Giffard. My leader was just finishing his 
argument, and Giffard spoke to me and said, ‘How long do you think 
you will be ?’ ‘Oh,’ said I, ‘I don’t think he has left anything for me 

to say, I do not see why I need follow.’ ‘Never mind,’ said Giffard, 
‘you go on.’ You want the Judge to know you, and you want to get 
used to hearing your own voice in Court. I followed the good advice, 
and I have been grateful for it during all the 50 years that have passed 
since. From that day to this, Hardinge Giffard has been my kind friend.” 
27 M. L. J. 94. 

(u‘) In a suit recently tried in an American Court, a young lawyer 
of limited experience was addressing the jury on a point of law when, 
good-naturedly, he turned to the opposing counsel, a man of much 
more experience than himself, and asked : 

“That is right I believe, Colonel Hopkins ?” 
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Whereupon Hopkins, with a smile of conscious superiority, replied : 

“Sir, I have an office in Richmond wherein I shall be delighted to 
enlighten you on any point of law for a consideration. 

The youthful attorney, not in the least abashed, took from his 
pocket a half dollar piece, which he offered Colonel Hopkins with this 
remark : 

“No time like the present. Take this, Sir, tell us what you know 
and give me the change.” 17 M. L- J. 233. 

(lu) “With the Bar, the relations of the new Lord Chief Justice 
Sir Rufus Isaacs have always been most liappy. He has displayed a 
comaraderie which has made him immensely popular witli all ranks of 
the profession. Even when the pressure of his enormous practice has 
been most heavy, his cheeriness of mood and sense of comradeship, 
appreciated by the humblest junior not less than by his nearest rival, 
have deserted him. Unless the Serjeant in the ‘Canterbury,’ he has 
seemed less busy than he was, and has always found time for those 
little touches of intimate courtsey which made a great leader of the 
Bar so popular with his fellows. The affectionate regard in which the 
new Lord Chief Justice is held by tlic B.ar has frequently been cx- 
])rcsscd by its leaders. Speaking at a dinner given in honour of Sir 
Rufus Isaacs when he was ai)pointed Attorney-General, Sir John 
Simon used these words : ‘It is Ids warm hcarte<l willingness to bo 
friendly to his juniors, more than even his splendid qualities of intellect, 
which has caused his appointment as head of the profession to be wel- 
comed by every member of the Bar.* His doughtiest opponent. Sir 
Edward Carson, who was present on the same occasion, observed that 
Sir Rufus had always preserved the highest traditions of the Bar of 
England, and that, though he hit hard, he never hit below the belt. 2.'> 
M. L. J. 265. 



CHAPTER XXXI 
Etiquette and Professional Ethics 

In the foregoing ehapters, certain observations have been made 
with regard to the behaviour of a counsel towards the Judge and his 

brother practitioners. The subject is too important to be lightly possess- 
ed over. * 

Without proper etiquettes, deportment and professional ethics, a 
counsel is no more than a hired person to abuse his opposing counsel and 
quarrel in a Court of law. “ Wc must conform to a certoin extent, to 
the conventionalities of society, for they arc the ripened results of a 
varied and long experience,” A. A. Hodge. 

Every profession has certain rules of conduct and technique. The 
following fifty Resolutions arc reproduced from Hoffman ’s Course of 
Legal Study : — 

I. I will never permit professional zeal to carry me beyond the 
limits of sobriety and decorum, but bear in mind, with Sir Edward Coke, 
that “ if a river swell beyond its banks, it loseth its own channel.” 

II. I w’ill espouse no man’s cause out of envy, hatred, or malice, 
towards his antagonist. 

III. To all Judges, when in Court, I will ever be respectful ; they 
are the Law’s vicegerents ; and whatever may be their character and 
dej)ortmcnt, the individual should be lost in the majesty of the olUcc. 

IV. Should Judges, while on the bench, forget that, as an ofTiccr of 
their Court, I hav'e rights and treat me even with disrespect, I shall 
value myself too highly to deal with them in like manner. A firm and 
temperate remonstrance is all that I will ever allow myself. 

V. In all intercourse with my professional brethren, I will be 
always courteous. No man’s passions shall intimidate me from assert- 
ing fully my own or my clients rights : and no man’s ignorance or folly 
shall induce me to take any advantage of him ; I shall deal with them 
all as honourable men, ministering at our common altar. But an act of 
unequivocal meanness or dishonesty, though it shall wholly sever any 
personal relation that may subsist between us, shall produce no change 
in my deportment when brought in professional connection with them ; 
my client’s rights and not my own feelings are then alone to be 
consulted. 

VI. To the various ofTicers of the Court I will be studiously res- 
pectful ; and specially regardful of their rights and privileges. 

VII. As a general rule, I will not allow myself to be engaged in a 
cause to the exclusion of, or even in participation with, the counsel pre- 
viously engaged, unless at his own special instance, in union with his 
client’s wishes ; and it must, indeed, be a strong case of gross neglect 
or of fatal inability in the counsel, that shall induce me to take the 
cause to myself. 

VIII. If I have ever had any connection with a cause, I will never 
permit myself (when that connection is from any reason severed) to be 
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engaged on the side of my former antagonist. Nor sliall any change in 
the formal aspect of the cause induce me to regard it as a groumi of ex- 
ception. It is a poor apology for being found on the ojiposite side, that 
the present is but the ghost of the former cause. 

IX. Any promise or pledge made by me to the adverse counsel 
shall be strictly adhered to by me : Nor shall the subsequent instruc- 
tions of iny client induce me to depart from it, unless I am well satisfied 
it was made in error ; or that the rights of my client would bo materially 
impaired by its performance. 

X. Should my client be disposed to insist on captious requisitions, 
or frivolous or vexatious defences, they shall be ueitlicr enforced nor 
countenanced by me. And if still adhered to by him from a hope of 
pressing the other party into an unjust compromise, or with any other 
motive, he shall liave tlic option to select otlicr counsel. 

XI. If after duly examining a ease, I am persuaded that my client’s 
claim or defence (as the case may be) cannot, or rather ouglit not to be 
sustained, I will promptly advise him to abandon it. To [)rcss it further 
in such a case, with the hope of gleaning some advantage by an extort- 
ed compromise, would be lending myself to a dishonourable use of Icrral 
means, in order to gain a portion of that the xvhole of which I have reason 
to believe would be denied to him both by law and justice. 

never plead the Statute of Limitations, when based on 
the mere ; for if iny client is conscious he owes the debt 

and has no other defence than the legal bar, he shall never make me a 
partner m his knavery. 


XUL I will never plead or otherwise avail of the bar of /n/ancM 
agaiiist an honest demand. If my client possesses the ability to pay! 
and has no other legal or moral defence than that it was contracted bv 

must seek for otho^ 

counsel to sustain him in sucli a defence. And althougli in this as well 
in ^'mitation the law has given the defence^aiid contemplates 
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juries, or ol temporising Courts — to my personal weight of character 

nor finally to any of the overweening influences I may possess, from 
popular manners, eminent talents, exalted learning, etc. Persons of 
atrocious character, who have violated the laws of God and man, are 
entitled to no such special exertions from any member of our pure and 
honourable profession ; and indeed to no intervention beyond securing 
to them a fair and dispassionate investigation of th.e facts of their cause, 
and the due application of the law : all that goes beyond this either in 
manner or substance, is unprofessional and proceeds, either from a mis- 
taken view of the relation of client and counsel, or from some unworthy 
and selfish motive, which sets a higher value on professional display and 
success than on truth and justice, and the substantial interests of the 
community. 

Such an inordinate ambition, I shall ever regard as a most danger- 
ous perversion of talents, and a shameful abuse of an exalted station. 
The parricide, the gratuitous murderer, or other pcrjietrator of like re- 
volting crimes, has surely no such claim on the commanding talents of a 
profession whose object and pride should be the suppression of all vice, 
by the vindication and enforcement of the laws. Those, therefore, who, 
wrest their proud knowledge from its legitimate purposes, to pollute the 
streams of justice, and to screen such foul olTcndcrs from merited penal- 
ties, should be regarded by all (and certainly shall be by me) as ministers 
at a holy altar, full of high pretension, and apparent sanctity, but in- 
wardly base, unworthy, and hy|)ocritical — dangerous in the precise ratio 
of their commanding talents and exalted learning. 

XVI. Whatever personal influence I may be so fortunate as to 
possess shall be used by me only as the most valuable of my possessions, 
and not be cheapened or rendered questionable by a too frequent appeal 
to its influence. Their is nothing more fatal to Weight of Character thoxi 
its common use ; and especially that unworthy one, often indulged in by 
eminent counsel, of solenm assurances to eke out a siekly and doubtful 
cause. If the case be a good one, it needs no such appliance ; and if bad, 
the artiflcc ought to be too shallow to mislead any one. Whether one or the 
other, such personal pledges should be very sparingly used, and only on 
occasions which obviously demand them ; for if more liberally resorted 
to, they beget doubts where none may have existed, or strengthen those 
which before were only feebly felt. 

XVII. Should I attain that eminent standing at the bar which gives 
authority to my opinions, I shall endeavour, in my intercourse with my 
junior brethren, to avoid the least display of it to their prejudice. I 
will strive never to forget the days of my youth, when I too was feeble 
in the law, and without standing. I will remember my then ambitions 
aspirations (though timid and modest) nearly blighted by the inconsider- 
ate or rude and arrogant deportment of some of my seniors ; and I will 
further remember that the vital spark of my early ambition might have 
been w'holly extinguished, and my hopes been for ever ruined, had not 
my own resolutions, and a few generous acts of some others of my 
seniors ; raised me from my depression. To my juniors, therefore, I shall 
ever be kind, and encouraging ; and never too proud ^ to recognise dis- 
tinctly that on many occasions it is quite probable their knowledge may 
be more accurate than my own, and that they, with their limited read- 
ing and experience, have seen the matter more soundly than I, with my 
much reading and long experience. 
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XVIII. To my clients I will be faithful; and in their causes 
zealous and industrious. Those who can afford to compensate me, must 
do so ; but I shall never close my car or heart because my client’s means 
are low. Those who have none, and who have just causes, are of all 
others, the best entitled to sue, or be defended ; and they shall receive a 
due portion of my services cheerfully given. 

XIX. Should my client be disposed to compromise, or to settle 
his claim, or defence, and especially if he be content with a verdict, or 
judgment, that has been rendered ; or, having no opinion of his own, 
relies with confidence on mine, I will in all such cases greatly respect 
his wishes and real interests. The further prosecution therefore of the 
claim or defence (as the case may be) will be recommended by me only 
when, after mature deliberation, I am satisfied that the chances arc 
decidedly in his favour ; and I will never forget that the pride of pro- 
fessional opinion on my part, or the spirit of submission, or of contro- 
versy (as the case may be), on that of my client, may easily mislead 
the judgment of both, and cannot justify me in sanctioning, and 
certainly not in recommending, the further prosecution of what ought to 
be regarded as a hopeless cause. To keep up the ball (as the plirasc goes) 
at my client’s expense, and to my own profit, must be dishonourable ; 
and however willing my client may be to pursue a phantom, and to rely 
implicitly on my opinion, I will terminate the eontroversy as conscien- 
tiously for him as I would were the cause my own. 


XX. Should I not understand my client’s cause, after due means 
to comprehend it, I will retain it no longer, but honestly confess it, and 
advise him to consult others whose knowledge of the particular case 
may probably be better than my own. 

3pa. The wealthy and the powerful shall have no privilege 
client that does not equally appertain to others. None 

h^ns of the^aw^ ^ ^ ^ moment, above the just requisi- 

it shaii?(.^^'!f u is invovled in the controversy 

It shall be, if possible, judicially passed on. Such cases do not admit of 

compromise ; and no man s elevated standing shall induce me to consent 

to such a mode of settling the matter : the amende from tTie ^eat and 

wealthy to the ignoble and poor should be free, full and open. ^ ' 

«« c=**^^^*^*i 5^ i” which I niay be engaged I will as 

s3 :r maliLde ; always 

the fo^r^b^W to "^i^^tive terms, 

youngTr^tTtSfer n?f J the latter is to a rich one, and, as a 

Will Mver come which we have not, 

come, if the small ones, which we have are neglected. 


wanU be wTk cause. Should his 

if I am able, and^if LT to relieve them myself, 

case wiU I permit ^''t in no 

ignorance, seduce benevolence or avarice, his wants or his 

defence. Cases may ari^e in P^ticip^tion of his penditig claim or 

thus to bargai^ Lt ‘t would be mutually advantageous 

sacred to admit of anv ^ 1°? dangerous, and my rule too 

umw ot any exception, persuaded as I am that the relation 
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of client and counsel, to be preserved in absolute purity, must admit of 

no such privilege, however guarded it may be by circumstances ; and 
should the special case alluded to arise, better would it be that my 
client should suffer and I lose a great and honest advantage than 
that any discretion should exist in a matter so extremely liable to abiise 
and so dangerous in precedent. 

And though I have thus strongly worded my resolution, I do not 
thereby mean to repudiate as wholly inadmissible the taking of 
contingent fees,— on the contrary they are sometimes perfectly proper, 
and are called for by public policy no less than by humanity. The 
distinction is very clear. A claim or defence may be perfectly good in 
law and in justice, and yet the expenses of litigation would be much 
beyond the means of the claimant or defendant — and equally so as to 
counsel, who, if not thus contingently compensated in the ratio of the 
risk, might not be compensated at all. A contingent fee looks to 
professional compensation only on the final result of the matter in favour 
of the client. None other . is offered or is attainable. The cls/im or 
defence never can be made without such an arrangement ; it is voluntarily 
tendered, and necessarily accepted or rejected, before the institution of 
any proceedings. 

It flows not from the influence of counsel over client, both parties 
have the option to be off ; no expenses have been incurred ; no moneys 
have been paid by the counsel to the client ; the relation of borrower 
and lender, of vendor and vendee, does not subsist between them, — but 
it is an independent contract for the services of counsel, to be rendered 
for the contingent avails of the matters to be litigated. Were this 
denied to the poor man, he could neither prosecute nor be defended. 
All of this differs essentially from the object of my resolution, which is 
against purchasing, in whole or in part, my client’s rights, after the 
relation of client and counsel in respect to it has been fully established 
— after the strength of his case has become known to me — after his 
total pecuniary inability is equally known — after expenses have been 
incurred which he is unable to meet — after he stands to me in relation 
of debtor — and after he desires money from me in exchange for his 
pending rights. With this explanation, I renew my resolution never 
so to purchase my clients cause, in whole or in part ; but still reserve to 
myself, on proper occasions and with proper guards, the prof^sionsl- 
privilege (denied by no law among us) of agreeing to receive a contingent 
compensation freely offered for services wholly to be rendered, and when it 
is the only means by which the matter can either be prosecuted or 
defended. Under all other circumstances, I shall regard contingent 
fees as obnoxious to the present resolution. 

XXV. I will retain no client’s funds beyond the period in which 
I can with safety and ease put him in possession of them. 

XXVI. I will on no occasion blend with my own my client’s 
money. If kept distinctly as his, it will be less liable to be considered 
as my own. 

XXVII. I will charge for my services what my judgment 'and 
. conscience inform me is my due, and nothing more. If that be withheld, 
it will be no fit matter for arbitration, for no one but myself can 
adequately judge of such services, and after they are successfully 
rendered, they are apt to be ungratefully forgotten. I will then receive 
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what the client offers, or the laws of the country may award,— but in 
either case, he must never hope to be again my client. 

XXVIII. As a general rule, I will carefully avoid what is called 
taking of half fees.'* And though no one can be so competent as myself 
to judge what may be a just compensation for my services, yet, when 
the quiddam honorarium has been established by usage or law, I shall 
regard as eminently dishonourable all undcr-bidding of my professional 
brethren. On such a subject, however, no inflexible rule can be given to 
myself, except to be invariably guided by a lively recollection that 
I belong to an honourable profession. 

XXIX. Having received a retainer for contemplated services, 
which circumstances have prevented me from rendering^ I shall hold 
myself bound to refund the same, as having been paid to me on a 
consideration which has failed ; and, as such, subject to restitution on 
every principle of law, and of good morals. — and this shall be repaid not 
merely at the instance of my client but ex mero inoiu. 


XXX. After a cause is finally disposed of, and all relation of client 
and counsel seems to be for ever closed, I will not forget that it once 
existed \ and will not be inattentive to his just requests that all of his 
papers may be carefully arranged by me and handed over to him. The 
execution of such demands, though sometimes troublesome, and 
inopportunely or too urgently made, still remains a part of my profes- 
sional duty, for which I shall consider myself already compensated. 

XXXI. All opinions for clients, verbal or written, shall be my 

opinionst deliberately and sincerely given, and never venal and flattering 
to their wishes or their vanity. And though clients sometimes have the 
folly to be better pleased with having their views confirmed by an 
erroneous opinion than their wishes or hopes thwarted by a sound one, 
yet such assertation is dishonest and unprofessional. Counsel, in giving 
opinions, whether they perceive this weakness in their clients or not, 
should act as responsible to God and man, as also especially to 

their employers, to advise them soberly, discreetly and honestly to the 
best of their ability, though the certain consequence be the loss of large 
prospective gains. ® 


XXXII. If my client consents to endeavour for a compromise of 
his claim or defence, and for that purpose I am to commune with the 
opposing counsel or others, I will never permit myself to enter upon a 
system of tactics, to ascertain who shall overreach the other by the most 
nicely balanced artifices of disingenuousness, by mystery, silence obs- 
curity. suspicion, vigilance to the letter, and all other inachinerv used bv 

^is class of tacticians to the vulgar surprise of clients, and tlie admiration 

On the contrary, my resolution in such a 
IS. to examine with care, previously to the interview, the matter of 
* to form a judgment as to what I will offer or accept ; and 

promptly, frankly, and firmly to communicate my views to the adverse 

accordance with the rights of mv 
miffhf ’ although a more dilatory, exacting and wary policy 

hnnAc y something more than my own or even my client’s 

^^'***^*°*' ?**V®*' species of skill is sure to be followed 
allied to character: shrewdness is too often 

allied to unfairness— caution to severity— silence to disingenuousne^ 
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wariness to exaction— to make me covet a reputation 
quautics. 


based on such 


A 1 ‘he less so from being eommon 

And though few rfare <0 6 e smgH/nr, even in a right cause, I am resolved 

to make my own, and not the conscience of others, my sole guide. What 
IS morally wrong cannot be professionally right, however it may be 
sanctioned by time or custom. It is better to be right with a few or 
even none, than wrong, though with a multitude. If, therefore, there be 
among my brethren, any traditional moral errors of practice, they shall 
be studiously avoided by me, tJioiigh in so doing I unhappily come in 
collision witli wliat is (erroneously I think) too often denominated the 
policy of the profession. Such cases, fortunately, occur but seldom,— 
they do, I shall trust to that moral firmness of purpose which 
shrinks from no consequences, and which can be intimidated by no 
authority, however ancient or respectable. 


XXXIV. Law is a deep science ; its boundaries, like space, seem to 
recede as we advance ; arul though there be as much of certainty in it 
as in ft^y other science, it is fit we should be modest in our opinions, and 
ever willing to be further instructed. Its acquisition is more than the 
labour of a life, and after all can be witli none the subject of an unshaken 
confidence. In the language, then, of a late beautiful writer (Mrs. 
Jameson) I am resolved to “consider my own acquired knowledge but as 
a torch flung into an abyss, making the darkness 'visible, and showing 
me the extent of my own ignorance.** 


XXXV. I will never be voluntarily called as a witness in any 
cause in which I am counsel. Should my testimony, however, be so 
material that without it my client’s cause may be greatly prejudiced, he 
must at once use his option to cancel the tie between us in the cause, 
and dispense with my further services, or with my evidence. Such a 
dilemma would be anxiously avoided by every delicate mind, the union 
of counsel and witness being usually resorted to only a forlorn hope in 
the agonies of a cause, and becomes particularly offensive when its object 
be to prove an achnission made to such counsel by the opposite litigant. 
Nor will I ever recognize any distinction in this respect between iny 
knowledge of facts acquired before and since the institution of the suit, 
for in no case will I consent to sustain by my testimony any of the 
matters which my interest and professional duty render me anxious to 
support. This resolution, however, has no application whatever to facts 
contemporaneous with and relating merely to the prosecution or defence 
of the cause itself ; such as evidence relating to the contents of a paper 
unfortunately lost by myself or by others — and such like matters which 
do not respect the original merits of the controversy, and which, in truth, 
adds nothing to the one existing testimony ; but relates merely to matters 
respecting the conduct of the suit, or to the recovery of lost evidence ; 
nor does it apply to the case of gratuitous counsel, — that is, to those 
who have expressly given their services voluntarily. 

XXXVI. Every letter or note that is addressed to me shall receive 
a suitable response, and in proper time. Nor shall it matter from whom 
it comes, what it seeks, or what may be the terms in which it is penned. 
Silence can be justifled in no case ; and though the information sought 
cannot or ought not to be given, still decorum would require from me a 
courteous recognition of the request, though accompanied with a firm 
withholding of what has been asked. There can be no surer indication 
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p^s^r mS r.r.s:j 

theTr dignity, or when dictated by ignorant importunity, I am resolve 

never tfimitate,— but will answer every letter or note ^ith as much 
civility as may be due, and in as good time as may be practicable. 

XXXVII. Should a professional brother, by his industry, learn- 
ing, and zeal, or even by some happy chance, become eminently 
successful in causes which give him large pecuniary emoluments, I will 
neither envy him the fruits of his toils or good fortune, nor cndcavoui 
by any infection to lessen them, but rather strive to emulate h s 
worth, than enviously to brood over lus meritorious success and m> 
own more tardy career. 

XXXVIII. Should it be my happy lot to rank with, or to take 
precedence of, my seniors, who formerly endeavoured to impede my 
onward cause, I am firmly resolved to give them no cause to suppose 
that I remember the one or am conscious of the other. When age and 
infirmities have overtaken them, my kindness will teach them the love- 
liness of forgiveness. Those again who aided me when young in the 
profession shall find my gratitude increase in proportion as 1 become 
tl>e better able to sustain myself. 


XXXIX. A forensic contest is often no very sure test of the 
comparative strength of the combatants, nor should delcat be regarded 
as a just cause of boast in the victor, or of mortification in the vanejuish- 
ed. When the controversy has been judicially settled .against me, 
in all Courts, I will not “ fight the battle o’er again,” coram non judice ; 
nor endeavour to persuade others, as is too often done, that the Courts 
were prejudiced — or the jury desperately ignorant — or the witnesses 
perjured — or that the victorious counsel were unprofessional and disinge- 
nuous. In such cases, Credai Judaeus Apella ! 


XL. Ardour in debate is often the soul of eloquence, and the 
greatest charm of oratory. When spontaneous and suited to the occasion, 
it becomes powerful. A sure test of this is when it so alarms a cold, 
calculating and disingenuous opponent as to induce him to resort to 
numerous vexatious means of neutralizing its force — when ridicule and 
sarcasm take the place of argument — when the poor device is resorted to 
of endeavouring to cast the speaker from his well-guarded pivot, by 
repeated interruptions, or by impressing on the Court and jury that his 
just and well-tempered zeal is but passion, and his earnestness but the 
exacerbation of constitutional infirmity — when the opponent assumes a 
patronizing air, and imparts lessons of wisdom and of instruction I Such 
opponents I am resolved to disappoint, and on no account will I ever 
imitate their example. The warm current of my feelings shall be per- 
mitted to flow on ; the influences of my nature shall rceeiv^e no check ; 
me ardour and fullness of my words shall not be abated — for this would 
be to gratify the unjust wishes of my adversary, and would lessen my 
usefulness to my client’s cause. 

XLI. In reading to the Court or to the jury authorities, records, 
documents, or other papers, I shall always consider myself as executing 
a trusty j such, bound to execute it faithfully and honorably. 
I am resolved, therefore, carefully to abstain from all false or deceptions 
readings, and from all uncandid omissions of any qualifications of the 
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doctrine maintained by me, which may be contained in the text or in 
the notes ; and I shall ever hold that the obligation extends not only to 
word, syllables, and letters, but also to the modus legendi. All inten- 
tional false emphasis, and even intonations, in any degree calculated 
to mislead, are petty impositions on the confidence reposed, and whilst 
avoided by myself, shall ever be regarded by me in others as feeble 
devices of an impoverished mind or as frequent evidences of a disregard 
for truth, which justly subjects them to be closely watched in more 
important matters. 

XLII. In the examination of witnesses, I shall not forget that 
perhaps circumstances, and not choice, have placed them somewhat in 
my power. Whether so or not, I shall never esteem it my privilege to 
disregard their feelings, or to extort from their evidence what, in 
moments free from embarrassment, they would not testify. Nor will I 
conclude that they have no regard for truth and even the sanctity of an 
oath, because they use the privilege, accorded to others, of changing 
their language, and of explaining their previous declaration. Such 
captious dealings with the xoords and syllables of a witness ought to 
produce in the mind of an intelligent jury only a reverse effect from that 
designed by those who practice such poor devices. 

XLIII. I will never enter into any conversation with my oppo- 
nent’s client, relative to his claim or defence, except with the consent 
and in the presence of his counsel. 

XLIV. Should the party just mentioned have no counsel, and my 
client’s interests demand that X should still commune with him, it shall 
be done in writing only — and no verbal response will be received. And 
if such person be unable to commune in writing, I will either delay 
the matter until he employs counsel, or take down in writing his reply 
in the presence of others ; so that, if occasion should make it essential 
to avail myself of his answer, it may be done through the testimony 
of others, and not by mine. Even such cases should be regarded as the 
result of unavoidable necessity, and arc to be resorted to only to guard 
against great risk, the artifices of fraud, or with the hope of obviating 
litigation. 

XLV. Success in any profession will be much promoted by good 
address. Even the most cautious and discriminating minds are not 
exempt from its influence; the wisest Judges, the most dispassionate 
juries, and the most wary opponents being made thereby at least more 
willing auditors — and this, of itself, is a valuable end. But whilst 
address is deservedly prized, and merits the highest cultivation, 1 fully 
concur in sentiment with a high authority, that we should be “ respect- 
ful without meanness, easy without too much fainiliarity, genteel without 
affection, and insinuating without any art or design.” 

XL VI. Nothing is more unfriendly to the art of pleasing than 
morbid timidity — {bashfulncss-mauvaise lionte). All life teems with exam- 
ples of its prejudicial influence, showing that the art of rising in life has 
no greater enemy than this nervous and senseless defect of education. 
Self-possession — calmness — steady assurance — intrepidity — are all per- 
fectly consistent with the most amiable modesty, and none but vulgar 
and illiterate minds arc prone to attribute to presumptuous assurance the 
apparently cool and unconcerned exertions of young men at the bar. 
A great connoisseur in such matters says, that “ What is done under 
concern and embarrassment is sure to be ill done ; ” and the Judge 
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a have known some) who can scowl on the early endeavours of the 
VouAful Advocate who has fortified himself with resolution, be a 

man Door in the knowledge of human character, and, perhaps, still more 
so uf good flings. Whilst, therefore, I shall ever cherish hese 
opinionl I hold myself bound to distinguish the arrogant, noisy, shallow, 
rd dieUtorial impudence of some, from the gentle, though firm and 
Lnly, confidence of others— they who bear the white banner of 

modesty, fringed with resolution. 

XLVII. All reasoning should be regarded as a philosophical 
process— its object being conviction by certain known and legitimate 
means, l^o one ought to be expected to be convinced by loud words— 
dogmatic assertions — assumption of superior knowledge sarcasm 
invective ; — but by gentleness, sound ideas, cautiously exprwsed by 
sincerity — by ardour without extravasation. The minds and hearts ot 
those we address are apt to be closed, when the lungs are appealed 
to instead of logic ; when assertion is relied on more than proof ; and 
when sarcasm and invective supply the place of deliberate reasoning. 
My resolution > therefore, is to respect Courts, juries, and counsel as 
assailable only through the medium of logical and just reasoning ; and 
by such appeals to the sympathies of our common nature, as are worthy, 
legitimate, well-timed and in good taste. 

XLVIII. The ill success of many at the bar is owing to the fact that 
their business is not their pleasure. Nothing can be more unfortunate 
than this state of mind. The world is too full of penetration not to per- 
ceive it, and much of our discourteous manner to clients, to Courts, 
juries and counsel, has its source in this defect. I am, therefore, resolv- 
ed to cultivate a passion for my profession ; or, after a reasonable exer- 
tion therein, without success, to abandon it. But I will previously bear 
in mind that he who abandons any profession will scarcely find another 
to suit him ; the defect is in himself ; he has not performed -his duty and 
has failed in resolutions, perhaps often made, to retrieve lost time, the 
want of which firmness can give no promise of success in any other 
vocation. 


XLIX. Avarice is one of the most dangerous and disgusting of vices. 
Fortunately its presence is oftener found in age than in youth ; for if it 
beseem as an early feature in our character, it is sure, in the course 
of a long life, to work a great mass of oppression, and to end in both 
intellectual and moral desolation. Avarice gradually originates every 
species of indirection. Its offspring is meanness ; and it contaminates 
every pure and honorable principle. It can consist with honesty scarce 
for a moment without gaining the victory. Should the young practi- 
tioner, therefore, on the receipt of the fust friiits of his exertions, per- 
ceiye the slightest manifestations of this vice, let him view it as his most 
msidiom and deadly enemy. Unless he can then heartily and thorough- 
ly eradicate it, he will find himself, perhaps slowly, but surely, capable 
of unprofessional — mean — and, finally, dishonest acts, which, as they 
c^not long be concealed, will render him conscious of the loss of 
character ; make him callous to all the nice feelings ; and ultimately so 
degrade hun that he^ consents to live upon arts, ftom which talents, 

original integrity would certainly have rescued him, 
nad he at the very commencement, fortified himself with the resolution 

acquired by the most strictly honourable 
Sw ft^^**^"*®* means. I am, therefore, firmly resolved never to re- 
ceive from any one a compensation not jusUy and honourably my due ; 
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and if fairly received, to place on it no undue value ; to entertain no 
affection for money, further than as a means of obtaining the goods of 
life, — the art of using minsy being quite as important for the avoidance 
of avarice, and the preservation of a pure character, as that of 
acquiring it. 

With the aid of the foregoing resolutions, and the faithful adher- 
ence to the following and last one, I hope to attain eminence in my 
profession, and to leave this world with a merited reputation of having 
lived an honest lawyer. 

L. Last Resolution. I will read the foregoing forty-nine resolu- 
tions twice every year, during my professional life. 



CHAPTER XXXH 
Objections by Counsels 

If an advocate is overruled on a point which appears to him to be 
important, he should insist upon a proper record being kept of tQc pro- 
ceedings. It is very essential in appealable cases. If any objection is 
made on a particular point or a question or as to the admissibility ot 
evidence and the objection is disallowed, the counsel should get it noted 
on the record* If the Court declines to make a note of it, tlie better 
course is to file an application stating the facts, for the Judge will then 
record an order giving reasons for the adverse ruling. 

Objections to questions should be made at the earliest oppor- 
tunity and the Court’s decision should be given then there. The 

person objecting must state his reasons for the objection. Failure 
to object may amount to waiver. If evidence which is clearly inadmis- 
sible, has been admitted without objections, it can be challenged at a 
later stage. 35 C. L. J. 473. But consent or want of objection to the 
wrong manner in whicli relevant evidence should be brouglit on record 
disentitles a party from objecting in appeal. 38 M. 160, 19 A. 70 (P. C.) 

The Court may itself or on the application of a party take down 
any particular question and answer or any objection to any question 
(O. 18, R. 10, Civil Procedure Code.) When a question is objected to 
and the Court allows it to be put, tlic Judge shall take down the ques- 
tion, the answer, the objection and the name of the person making it, 
together with the decision of the Court thereon (O. 18, U. 11.) 


Cox says ; “ Great keenness or perception and readiness of appre- 

hension arc requisite to tlic performance of this hisk. You will need to 
have the law of evidence at your fingers’ ends that if the question be an 
improper one, you may interpose instantly before the answer is given, to 
forbid the witness to reply, and then not only to make your objection to 
the Court, but to support it by reasons. And here let us warn you 
against the fault of making too frequent and too frivolous objections. 
Many inexperienced men appear to think, that by continually carping 
at the questions put by the other side to the witness, they are proving 
to the audience how clever they are. But this is a mistake. Such an 
exhibition of captiousness, whether affected or real, is offensive to the 
Court and to the jury. Nothing is more easy than to find opportuni- 
u ^ vanity, without starting objections actually unten- 

able, because, in practice, a vast number of questions are put which in 
strictness are leading, and, therefore, if objected to, could not be per- 
mitted. But you should never object to a question as leading, merely 
because It is such, but when only it appears to you to be likely to have 
injurious to your cause. And when you have occasion to make 

good-temperedly. and as appealing to the better 

not deem it to be an im- 

Pnstanc? wT ’ objection to the Court in tlie first 

° ^ adversary, and only if he persists in putting it 

^^you call upon the Court to decide between you which is rigJit’ 

be upon the*VIteh^°?^?' improper leading questions you have to 

which it wm iL vnn’n objectionable. 

as the words have falwV' instant objection, to prevent. As soon 

can haTC time to opponent s lips and before the witness 

can nave time to answer, you must interpose first, with an exclamation 


« 
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to the Witness, ‘ Don’t answer that*, and then, turning to the Court, 
^ate what is your objection to the question, with your reasons for it. 
Your opponent wiil answer you. Then you will have the right of reply- 
ing, and the Court will decide bet^vcen you. 

‘‘There is perhaps, no part of the business of an advocate in 
which the fruits of experience are more obvious than in this. If you 
watch closely the examination of witnesses, in a trial where an ex- 
perienced advocate is on one side and an inexperienced one on the other, 
you will see the practised man putting question after question, and 
eliciting facts most damaging to the other side which his adversary 
might have shut out by a prompt objection to them, but Avhich he per- 
mits to pass without protest, because he is not sufficiently practised in 
the law of evidence to discern their illegality on the instant, or so much 
master of it as to give a reason for objection, even though he may have 
a sort of dim sense that the questions are wrong somehow, and he pro- 
tests against leading questions, while he permits illegal questions des- 
tructive to his client to be put.” See Cox’s Advocate. 

Objections to Questions in Cross-Examination. 

If an irrelevant matter is brought on the record, it is 
the duty of the counsel to object to the admission of irrelevant testi- 
mony. In criminal trials, omission to object or waiver cannot prevail, 
because an accused person can consent to nothing. The following deci- 
sions will illustrate the point : — 

If a Judge disallows a question, the Pleader should have the ques- 
tion and order disallowing it recorded, as such a refusal on the part of 
Judge is illegal. 36 I. C. 468 : 17 Cr. L. J. 500, 55 I. C. 593 : 21 Cr. 
L. J. 321. 


Some latitude should be allowed to a member of Bar, insisting in 
the conduct of his case upon his question being taken down or his 
objections noted where the Court thinks the question inadmissible or 
the questions untenable. There ought to be a spirit of give and take 
between Bench and Bar in such matters and every little persistence on 
the part of a Pleader should not be turned into the occasion of a 
criminal trial unless the Pleader’s conduct is so clearly vexatious as to 
lead to the inference that his intention is to insult or interrupt the Court. 
6 Bom. L. R. 541 (543) : 1 Cr. L. J. 612. 

An erroneous omission to object to the admission of irrelevant 
testimony does not make it available as ground of judgment. 19 A. 76, 
88 M. 160, 30 B; 109, 1921 P. 61. 

A ground of waiver cannot prevail in a criminal trial. 10 Bom. H. 

C. R. 497. 

A prisoner can consent to nothing. It is the duty of the Judge to 
see that accused is condemned on legal evidence. 9 Bom. H. C. R. 
858, 2 C. 23, 6 C. 83, 6 C. 96 (99), 20 C. 861, 128 I. C. 209 : 82 Cr. 


L. J. 91. 

Court can prevent the production of inadmissible 
it is objected to or not. 11 B. H. C. R. (Cr. C.) 44. 

The proper time is in the Court of first instance. 


evidence whether 
12 W, R. 13, 12 


W. R. 244. 

Where the accused, who had been examined as approver, had been 
committed to the Sessions for trial, the objection could be raised in 
appeal for the first time, though it had not been raised in the groimds 
of appeal. 1932 O. 118, 128 I. C. 209 : 32 Cr. L. J. 91. 



CHAPTER XXXIU 
Demeanour of Witness 

1. “To the advocate the demeanour of the witness is of the 
greatest importance. If he is cunning, he will endeavour to conceal 
his true feelings. The eye, the tone of the voice and mouth are the best 
indexes to the state of mind ofa*witncss. A convulsive twitching of 
the muscles of the mouth will often betray agitation which the 
witness wishes to conceal, while the eye will reveal nothing as its ex- 
pression may be changed to suit the purpose of tlie witness. See Cox s 
Advocate. 

2. Demeanour of witness in criminal trial is of utmost import- 
ance. The law provides that the Court will make a note of the demean- 
our of the witnesses while they are giving evidence from the witness- 
box. The eye and manner of giving evidence betrays a witness and 
a shrewed lawyer can always find out whether he is a truthful witness or 
a false one. 

3. Demeanour of a witness under examination is a most 
important test of his credibility. 39 A. 420, 39 B. 386, 1930 P. C. 170. 

4. When the question is whether a witness is speaking 
the truth or not, light is thrown upon it by the demeanour of that 
witness in the box by the manner in which he answers questions and by 
how he seems to be affected by the questions that are put to him and so 
on. 1922 P. C. 315 : 70 I. C. 949 : 27 C. W. N. 414. 

5. Redness of the eye of a person may be due to several causes 
and in the absence of evidence, it cannot be held that he is an habitual 
smoker of bhang. 1925 Oudh 480 : 89 I. C. 145 : 20 Cr. L. J. 1281. 

6. A trial Judge in India has not the same opportunity of observ- 
ing the demeanour of a witness as a trial Judge in England. 39 A. 426 : 
39 1. C. 666. 


7. Few men are really good actors, and there is a remarkable 
difference between the demeanour of a witness wl»o is describing a scene 
or occurrence which he actually saw, and that of a witness who repeats 
from memory a story which has been taught to him. In the case of 
former, his eyes are lit with intelligence, his features are all in motion 
and ^ his hands make unconscious indications. The latter stands 
motionless or is fidgety and restless, his features are impassive, tiie 
pupil of his eye is fixed, he gazes at empty space, he hurries on with 
his story lest he should lose the thread of it, and is impatient of in- 
ter^ption ; occasionally as he forgets the cue, he thrusts out his tongue 
and hurriedly withdraws it and the apple in his throat rises and ^as 
suddenly falls. Field’s Law of Evidence in British India, 8th Ed 

p. XXXIU. 

a witness over-zealous on behalf of his partv 

answering without waiting to hear the 
question, forgetting facts where he would be open to contradiction 

others, which he knows, cannot be disputed, re- 
lu tant m giving adverse testimony, replying evasively or flippant^ 
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pretending not to hear the question for the purpose of gaining time 
to consider the effect of his answer, affecting indifference or often 
vowing to God and protesting his honesty — we have indications, more 
or less conclusive of insincerity and falsehood. On the other hand in 
the evidence of truthful witness there is calmness and simplicity, a 
naturalness of manner, an unaffected readiness and copiousness of 
detail, as well in one part of the narrative as another ; and an evident 
disregard of cither the facility or difficulty of vindication or detection. 
Taylor on Evidence, 8th Ed., Vol. 1, S. 44., S. 52. Sec Field’s Law of 
Evidence in Br. India, 8th F>d, at pp. xxxiii-xxxiv. 

9. In connection with demeanour, it is very important to consider 
the ability of the witness, as well as his intellectual capacity as his 
power of perception, judgment, memory and description. Bentham, 
p. 12C, Starkic, p. 824, Field’s Law of Evidence in Br. India, 8th Ed., 

p. XXXV. 

10. The fact that accused shortly after the crime was in agitated 
state of mind and pointed out places where weapons were discovered, 
makes the crime highly probable. 1925 M. 574 (2) : 20 Cr. L. J. 840. 

“While simplicity, minuteness and ease are natural accompani- 
ments of truth, the language of the witness coming to impose upon the 
jury is usually laboured, cautious, and indistinct. See Taylor. 

“An over-forward and hasty zeal on the part of the witness in 
giving testimony which will benefit the party whose witness he is, 
his exaggeration of circumstances, his reluctance in giving adverse 
evidence, his slowness in answering, his evasive replies, his affectation of 
not hearing or not understanding the question for the purpose of gaining 
time to consider the effect of his answer ; precipitancy in answering 
without waiting to hear or to understand the nature of the question ; his 
inability to detail any circumstances wherein, if his testimony were 
untrue, he would be open to contradiction, or his forwardness in minute- 
ly detailing those where he knows contradiction to be impossible; and 
affectation of indifference are all, to a greater or less extent, ol)vious 
marks of insincerity On the other hand, his promptness and franknc.ss 
in answering questions without regard to consequences, and specially his 
unliesitating readiness in stating all the circumstances attending the 
transaction by which he opens a wide field for contradiction, if his 
testimony be false, are as well as numerous others of a similar nature, 
strong internal indications of his sincerity. 

Witnesses of a low grade of intelligence, when they testify falsely, 
disclose the fact in various ways : in the voice, in a cerlain vacant 
expression of the eyes, in a nervous twisting about in the witness-box, 
in an apparant effort to recall to mind the exact wording of their 
story and especially in the use of language not suited to their situa- 
tion in life. On the other hand, there is something about the manners 
of an honest but ignorant witness that makes it at once manifest to 
an experienced lawyer that he is narrating only the things that he 
has actually seen and heard. The expression of the face changes Avith 
narrative as he recalls the scene to his mind ; he looks the examiner 
full in the face ; his eye brightens as he recalls to mind the various 
incidents ; he uses gestures natural to a man in his station of life, and 
suits them to the part of the story he is narrating, and he tells his tale 
in his own accustomed language.” See Wellman, p. 59. 
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“ A truthful witness will usually feel what he says, his words will 

form than would be the case had he been tutored. Ihe truthtul wit 
nesT torirhis examination-in-chief will be seen to volm.teer little 
bii of evidence, in addition to his answers to questions either byway 
of correction or addition. 

“The lying witness, on the other hand, remains moUonless, with his 

hands clasped before him, and he may constantly ^*!'**^^ 
shift, when standing, from one leg to the other. His c>cs too e” 
fixed on his examiner will bear less crafty look than when he faces his 
cross-examiner, if he regards his at all indeed, for this class of witness 
prefers to look, as if in search for some sort of support, to the pleader 
calling him and those around and beside the pleader. 

“The lying witness seems ever in haste to finish his work and get 
out of the box. He has probably been told to relate his story, and he 
cither confines to this, or when that plan is not possible, he will look 
to his side to get his story from him ; and his answer will be rather 
less than more full, than they should be for a proper reply to Uie 
particular questions put to him* If he has Icarut his story off uy 
heart and can repeat it, he dislikes interruption when a cpiestion is 
put in cxamination-in-cluef which would tend to break the thread of 
his narration. 


The truthful witness docs not mind being interrupted. If the 
question put to him is a little out of the way, he answers it none the 
less readily.” See “ Advocacy ” by Morison, p. 114. 

An amusing account is given in the Green Bag for November, 
1891, of one of Jerimiah Mason’s cross-examinations of a witness. 
The witness had previously testified to having heard Mason’s client 
make a certain statement, and it was upon the evidence of that state* 
ment that the adversary’s case was based. Mr. Mason led the witness 
round to liis statement, and again it was repeated verbatim. Then 
without warning he walked to the stand and pointing straight at the 
witness said in his high impassioned voice : “Let’s see that paper you’ve 
got in your waiscoat pocket !” Taken completely by surprise, the wit- 
ness mechanically drew a paper from the pocket indicated, and handed 
it to Mr. Mason. The lawyer slowly read the exact words of the w'it- 
ness in regard to the statement, and called attention to the fact that 
they were in the handwriting of a lawyer on the other side. 


“ Mr. Mason, how under the sun did you know that the paper was 
there?” asked a brother lawyer. “Well,” replied Mr. Mason, “I 
thought he gave that part of his testimony just as if he’d heard it, and 
I noticed every time he repeated it he put his hand to his waist-coat 
pocket, and then let it fall again when got through.” See Wellman, p. 60. 

If the witness is honest, “ his language will always be such as is 
consistent with his condition of life, appropriate to age, sex, education, 
and calling. Moreover it will exhibit that fitness for the subject with- 
out preference to structure of sentences which always distinouish 
extempore narrative. If on the other hand he is repeating by rote a 

memory, you will find wanting in him all or 
an/i Signs of the truth above described. His voice is monotonous 

His delivery is rapid, unless when seized by 
a sudden forgetfulness, when he makes a full stop, or. after stumbling 
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a little, repeats his words in the hope of regaining the last word or 
thought. His language is always inappropriate to his position for in 
such a case it would seldom be his own composition, but something 
which another has put into words, which words would not be those of 
the pupil but of the master. A single expression will often suffice to 
betray to you this sort of taught testimony, when it is one which you 
know that such a person as the witness would not have used, 
and perhaps there is no test so difficult to evade and so con- 
clusive where it prevails, as this of language. In such cases the 
witness learns not merely the facts he is to prove, but the very words 
in which those facts are narrated, and he repeats his lesson as he has 
learnt it.” 

Illustrations 

(i) Cross-examination is a mental duel between the witness and 
the advocate, it has been said that the advocate whe takes his eyes 
from the witness is as likely to be worsted as the swordsman who lets 
his eyes wander from his adversary. Cox’s Advocate. 

{ii) When tw'o persons upon a quarrel refer to arbitrators, those 
arbitrators at the time of examination shall observe both the plaintiff 
and the defendant narrowly, and take notice if either, and which of 
them, when he is speaking, hath his voice falter in his throat, or his 
colour change, or his forehead sweat, or the hair of his body stand 
erect, or a trembling come over his limbs, or his eyes water, or if during 
the trial he cannot stand still in his place or frequently licks and 
moistens his tongue, or hath his face grown dry, or in speaking to one 
point waves and shuffles off to another, or if any person puts a question 
to him, is unable to return an answer : from the circumstances of such 
commotions they shall distinguish the guilty party. 

{Hi) Fitz- James Stephen tells of a criminal trial in Paris where the 
Judge of Instruction was called to the stand to testify whether or not 
in his opinion, the accused was guilty. In response to an interrogation 
from the Court to that effect, he unhestitatingly responded that lie 
not only was of that opinion but that he was certain of it. The prisoner s 
counsel thereupon, very naturally, inquired by virtue of what means 
he was so sure of the fact. To this the Judge of Instruction naively 

replied : — 

“ I know it from his generally villainous appearance.” 

“ Now, perhaps the genial Judge of Instruction was entirely 
right. Very probably he was ; but should any person attenipt to 
offer such testimony before a tribunal governed by the English or 
Indian system of the rules of practice and procedure, he would 
assuredly be laughed out of Court, if not committed for contempt. 
However, in Paris, his solemn conclusion was received with due 
respect, recorded on the minutes, and given proper weight. 4 Cr. L. J. 

(Jour.), p. 3. 

(m) Daniel Webster in an important case addressed the Court 
as follows with regard to the demeanour of the witness : ■ 

The witnesses on the part of the prosecution have testified that 
the defendants, when arrested, manifested great agitation and ala^; 
paleness overspread their faces, and drops of sweaty stood on their 
temnles. This satisfied the witnesses of the defendant s guil^and they 
now state the circumstances as being indubitable proof. This argu- 



DEMEANOUR OF WITNESS 


199 


ment manifests in those who use it, equal want of sense and sensibili- 
ty. In a Court of justice, it deserves nothing but contempt. Is there 
nothing that can agitate the frame, or excite the blood, but the con- 
sciousness of guilt ? If the defendants were innocent, would they not 
feel indignation at this unjust accusation ? If they saw an attempt to 
produce false evidence against them, would they not be angry ? And, 
seeing the production of such evidence, might they not feel fear and 
alarm ? And have indignation, and anger, and terror no power to affect 
the human countenance or the human frame ? 

“ Miserable, miserable, indeed, is the reasoning which would infer 
any man’s guilt from his agitation, when he found himself accused of 
a heinous offence ; when he saw evidence which he might know to be 
false and fraudulent, brought against him, when his house was filled, 
from the garret to the cellar, by those whom he might esteem as false 
witnesses ; and when he himself, instead of being at liberty to observe 
their conduct and watch their motions, was a prisoner in close custody 
in his own house, with the fists of a catch-poll clenched upon his 
throat.” 



CHAPTER XXXIV 

Do Not Unnecessarily Obtain Explanations in Cross-Examination 

cross-examination is Stop with the victory ” 
U hen you have scored a point, do not press the witness any further 
When you ask the witness for an explanation regarding a damagincr or 
loolish statement he has made, he will always try to wriggle out it 
by some clever answer, which he may invent at the spur of moment. 
It IS always better to leave the witness then and there, when a favour- 
able answer has been wrung out of him. But the chief diMculty is that 
counsel cannot control himself and at once, I should say, spontaneously, 
puts the question “How do you say so?” Supposing in case of dacoity com- 
mitted in a dark night, the cross-examiner has brought out the facts 
tliat it was pitch-dark night, that there was no lamp burning at the 
time, that the inmates of the house were greatly terrified, and that 
the faces of the accused was partially mu filed ; he should leave the 
witness at once and not press him any further. But, if instead of 
doing so, he puts him the question, How did you recognize 
them, when it was dark night and there was no lamp alight ? ” 
The witness immediately realizes his shaky position and he would try 
to hunt out some explanation. The answer sometimes is : “I rceognized 
them when they began to maltreat me, as one of the dacoits 
switched on the electric torch which he was holding in his hands.” Now 
imagine the efTcct of this answer. Is it the function of counsel to get 
such explanations against his client ? With some counsel it is almost a 
weakness to clear up an obscurity. Never ask for information if you 
are sure that you would get it to 3'our cost. 

When the witness lias contradicated himself the better course for 
the advocate is not to ask him to explain, but to take advantage of the 
contradiction in his argument to the jury. 

If asked to explain, the witness will usually find some satisfactory 
explanation even if he is obliged to invent it, take back what he has 
said, or modify or change it. 

If a witness intends to commit perjury, it is rarely useful to press 
him upon the salient points of the case, with which he has iirobably 
made himself thoroughly acquainted, but to seek for circumstances for 
which he would not be likely to prepare himself. 

It ought above all things to be remembered by the advocate that 
when he has succeeded in making a point he should leave it alone until 
his turn comes to address the jury upon it. 

If a dishonest witness has inadvertently made an admission inju- 
rious to himself, and, by the counsel’s dwelling upon it, becomes aware 
of it, he will try to mend his mistake, if he is given the opportunity 
to do so. The safest course is to allow him no such occasion. 

Iltustrations 

(z) In a case of murder, to which the defence of insanity was set 
up, a medical witness called on the part of the accused swore that in his 
judgment the accused at the time he killed the deceased was affected with 
a homicidal mania, and was urged to the act by an irresistible impulse. 
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The Judge, dissatisfied Avitli tl.is, first put to the witness some questions 
on othef subjects, and then asked him, “ Do you think the accused 
would have acted as he did, if a policeman had been present . to 
the witness at once answered in the negative ; on which the Judge 
remarked, “ Your definition of irresistible impulse then must be an 
impulse irresistible at all times except when a policeman is present. 
See Best on Evidence, p. 611. 


(ii) No doubt there is some degree of fascination in solving a 
mystery, but when you find that the explanation of it is immensely to 
your disadvantage, you will not quite so much enjoy the quiet snnie 
of your opponent when he finds that you have cleared up something 
which he could not, and which he had purposely left for the exercise of 
your ingenuity and fertility of inquiry. “If you don’t know whether the 
ice will bear, you had better not venture on it.” See Harris* Hints on 
Advocacy, p. 59. 


This was a cross-examination of an intelligent police constable. 


Q. “Had you any reason, constable, for arresting the prisoner as 
you did for suspecting him, in fact ?” 

That was the straightforward way of putting it. Judge likes 
straightforwardness — Jury admires the young counsel’s jaunty manner, 
and the police constable likes to be dealt with without any attempt to 
circumvent him. But that is a very dangerous question for the accused. 
It would cost him his liberty. 

Q. “Why did you suspect him ?” asked counsel. 

A. “I knew he was one of the worst thieves we got.” 

Mark the impression that the question and the answer should have 
made upon the jury. How any answer to such a question would benefit 
the accused, it is impossible to know’. See Harris* Introduction xii. 

(lit) An alibi was set up in a charge of murder. 

It was alleged that the prisoner had slept, on the night of the mur- 
der, in a cottage a great many miles away from the scene, and that he 
was in bed by a certain hour. 


The tenant of the cottage with whom the prisoner lodged was 
called by the Crown and said that the prisoner was not at home on the 
particular night. It was considered advisable to break her down in 
cross-examination, which was to this effect : 

“How do you say he did not come home that night ?*’ 

“Because I sat up.** 

“But might he not have come in and you not have heard 


Q. 

A. 

Q. 

him ?** 


A. “He could not, 


Q. 

A. 

Q. 

A. 

Q. 

asleep ? 




Ci 


ii 


You might have been asleep ?** 

I was not^leep,** 

How long did you sit up without going to sleep ?” 
“Until four o’clock in the morning.” 

“How do you know he did not come in while you 


were 
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I looked in his bedroom to see if he had 
and his bed had not been slept in.” 

There was nothing more to be asked. Counsel for the 
could not have expected to gain anything by these explanations. 


been in 
accused 


{iv) In a case of murder a witness was pressed in the following 
manner with the following result. In this case the question was. to 
what sex the deceased belonged* 

Q. “Do you mean to say you know the deceased by her cloth- 
ing ?” 


A. “Yes, I know every garment she wore.” 

Q. “But do you mean to say you know the deceased person was 
the woman ?” 


A. “Yes.” 

Q. “How do you know her ?” 
A. “By her features.” 
Sentence : Death. 


(v) In a case of murder, in which a witness had sworn to the body 
of the deceased by certain work which he had done to the dress in which 
the body was clad, the question was asked. 

Q. “Do not all dressmakers sew pretty much alike ?” 

A. “Yes,” 

Q. “How, then, can you say this work is yours ?” 

A. “Because I know my w'ork from everybody else’s.” 

Referring to this Mr. Harris says : — “ I often wonder wliat the 
fascination is that leads so many counsel to ask a hostile witness “How 
do you know that ?” “Why do you say that ?” 

“How ?” “Why ?” “Wherefore ?” “What is the reason ?” “What 
is your opinion ?” are a nest of snakes for the innocent beginner to lay 
hold of. See Harris, p. 100. 
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Do Not Cross-Examine as to Give Room to Effectual 

Re-Examination 

A cross-examiner should always circumvent a witness in such a way 
that no loopholes should be left for the witness to be filled up by 
effectual re-examination by the opposing counsel. He should foresee 
that a point has not been left in such a manner which will be easily 

cleared in re-examination. 

Do not cross-examine in such a manner as to give room to an 
effective and damaging re-examination. “Sometimes through some 
small opening in cross-examination a large and effective re-exainmation 
may gain admittance.” See Harris, p. 107. 

By an inadvertent question in cross-examination you may get an 
answer which may be fatal to your case. 

T11ii«frfltinns 


(t) Suppose the question to be the contents of a 
lost will. A legatee under it gives the following evidence : — “I remember 
the fact of the testator making his will. I saw him writing it and I read 
it at the time. I was left a thousand pounds by it and my two brothers 
were left severally the same amount. I last .saw the will two months 
af'O.” Now it might be that the whole case depended upon the accuracy 
of the witness’s memory, or upon that coupled with his credibility. 
Plaintiff’s counsel is desirous of showing that on the day the will was 
made the witness went for a doctor and told him, at that timet the 
contents of the will. If this statement could be given, and it were 
identical with that made in the witness-bo.\ years after, it is clear that it 
would go a long way to establish the accuracy of the witness’s memory 
as well as his credibility. But it is not admissible as cvidencc-in-chief. 
A question, however, in cross-examination would admit every word. 

Nor does the danger cease when this witness leaves the box. The 
doctor, a witness to the will, may be called. He may not have read it, 
but an inadvertent question may enable him to say what the last witness 
told him on the occasion in question. See Harris’ Hints on Advocacy 
14th Ed., p. 48. 

(ii) This was a case where the validity of a will was in dispute. 

On the one side, the testator was alleged to have been perfectly 
capable, on the other as decidedly incapable, of understanding what he 
was doing. 

One witness in the most straightforward manner, declared it to be 
his opinion that the testator was of sound mind, memory and under- 
standing. 

Q. “I believe you were related to the testator, were you not ?** 

A. “I was.” 

Q. “Nearly related ?” 

A. “Yes.” 



“And would you have an interest in the will, if established ?” 
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A. “Yes.” 


Q. “Would you take 
were established ?” 


as mueh as ten thousand pounds if the will 


A. “I should,” said the witness. 

tl ^ matters could have remained here all would have been well • hu^ 
the counsel on the other side asked in re-examination 

to i„ the evonn/an\"leste^ “ 

A. “I have.” 


Q. “What would it be ?” 

.See Ha;ris‘ Hin P"''"''"” 

(in) The following further illustration is given in Harris’ Illustra- 
tions on Advocacy ; — < 

plaintilT in a bill of excl.ange 

case, “whether he is not a Jew. ^ 

“What docs that matter ?” said the counsel. 


“It will prejudice the jury against him,” the plaintiff replied. 

“But you arc a Jew, Sir ?” 

. ** Yes ; but the jury don’t know that. I am not a witness.” This 

IS the spirit in which counsel are often instructed to cross-examine “ to 
the credit of a witness.” 


The greatest mistake you can make is to let your client dictate the 
mode in which your case is to be conducted. Either use your own 
judgment, or resign your duties to the hands of the gentleman who 
would have none of your judgment in the matter. Harris’ Illustrations in 
Advocacy, pp. 107-110. 

{iv) “Suppose a conversation to have taken place which is not ad- 
missible as evidence-in-chief, but which, if admitted, may have the 
effect of prejudicing the Jury, or of introducing matter otherwise irrele- 
vant, but which, nevertheless, may, in some degree, influence their minds, 
it would be the height of folly to put a question which woi>ld admit it 
in re-examination. In a recent case a plaintiff sued for several sums of 
money lent to the defendant during a period of five years. The justice 
of the claim to some or all of the several sums was in dispute. The 
man had advanced moneys. Whether he had lent all was one question ; 
whether he had been paid all that were admitted to have been advanced 
was another. The accounts were of the loosest possible kind. Now, 
here it was obvious that a trifling circumstances might influence the 
minds of the Jury. It was very important on the one side to get in 
evidence for the purpose of influencing them and making them believe 
that all the moneys had been advanced and were unpaid, it was 
equally the duty of the defendant, who believed he had not received 
some and had paid the remainder (a certain sum having been paid into 
Court), to shut out all that was not strictly in the nature of evidence. 

“ You claim,” the defendant says, “ certain sums which I say I do not 
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owe. Prove it. And I shall keep you to the strictest proof that the 
laws of evidence require. I shall take every advantage in resisting what 
I believe to be either a mistaken or an unjust claim.” This he was 
legally entitled to do. 

Now, it happened in this case (which was tried before Mr. Justice 
Denman) that the plaintiff had cither kept no account books or had lost 
them. He depended upon his memory for tlie particulars of the various 
sums said to have been lent and for the dates, whicli were not only at 
wide intervals, but also many of them, long ago. In examination-in- 
chief, he was asked if he had an account. He said “Yes.” “Made 
when?” “Some time ago.” “How made?” “From memoranda 
which were not in Court.” The account therefore was objected to. 

Now it was quite possible, if that account had been placed before 
the Jury, it might have wrongly influenced tlicir minds and it was right 
to shut it out. The plaintiff was thrown, therefore, upon the resources 
of his memory, and with regard to two items only he was tolerably 
clear. In cross-examination he was asked “ Have you any account or 
memorandum showing the several sums claimed ? ” 

A. “ Yes ” and he produced the copy of his account. 

Q. “ In what sums was it advanced ?” 

Plaintiff looked at his document and said, “Two sums of twenty- 
five pounds each.” Here he was stopped from reading from his memoran- 
dum. Plaintiff’s counsel then claimed that the document was in and 
should be shown to Jury. The Judge held that no questions had been 
asked regarding its contents. 

It is thus seen that one question made that evidence, which, by no 
possibility could have been so made by the other side. See Harris’ 
Hints on Advocacy, pp. 45 — 47. 
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As to Adultery or Criminal Intimacy 

It is most difTicult and almost impossible for the cross-examiner to 
make a woman admit that she has committed adultery. But a skilful 
cross-cxaniiner can bring out certain circumstances from which it can be 
inferred almost conclusively that she has committed adultery. 

In a husband’s suit for divorce on the ground of adultery, Vice- 
Chancellor Blake of the Ontario Court of Chancery said : “A wife who 
has been accused of unfaithfulness to her husband will, I fear, go almost 
any length to negative such a charge. The crime is one which at all 
times the parties arc too apt to deny ; it has been so at all events from 
the days of Solomon : ‘Such is the way of an adulterous woman ; she 
eatctli, and wipeth her mouth, and saith I have done no wickedness.’ 
The heinousness of the crime, the breach which it is almost sure to 
cause between the husband and wife, the injury to the children, the 
disgrace cast upon relatives and friends, the loss of social standing 
combine to lead one placed in this terrible position to make any 
statement which may have the effect of freeing her from tJie impending 
calamity. The accusation made is so disgraceful in its character and 
so dire in its results that one feels justified in adding almost any other 
sin to it, in order to free one’s self from the punishment so much dread- 
ed and to escape detection.” 22 Grant Ch. (U. C.) 322, 357. 

Illustrations 


(i) The witness was a lady. She was extremely pretty, and it must 
have gone to the heart of any one to question her as to alleged lapses 
from tlic paths of virtue. It was one of the few occasions when the emi- 
nent counsel, Mr. Carson, was not successful. He asked her question after 
question, all bearing upon the point, and he did not trouble to wrap up 
llw questions in lavfnder-he never does. But to all h.s <l«est.ons she 

repUed quickly, briefly, and smilingly prefacing each answer ^ith No 
\Ir Carson,” as he then was. The cross-examination lasted all 

1 ’ 1 qI fhf* f“nd of it the lawyer was as deadly quiet as^ ever, 

and the witness even more pleasant and attractive than she was in the 


morning. 

I give an example of this interesting discussion. 

-Do you think, Madam,” he asked, “it was 'right of you to allow 
Mr. X to take off his boots in your room ? 

A. “Certainly, Mr. Carson. They were wet.” 

Q. “But, Madam, consider, Mr, X was a married man ? 

A. “I know that, but what difference did that make to his feet. 

Q. “Madam, you are trifling with the Court ! , . . 

A. “No, no, Mr. Carson ; please don’t say such unkind things. 

Q. “Madam, I will again ask you to remember that Mr. X was a 

married man and you were a single woman. 

A. “I know all that, Mr. Carson, but I cannot see what that has 

to do with Mr. X’s boots,” 
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III the cud, despite an unfavourable summing up, tlic lady won. 
20 M. L. J. Jr. 223, 224. 


(tt) In a suit for damages for breach of jiroinise of marriage by a 
beautiful Spanish woman against Juiiiea del Valle, the plaintiff sought 
to prove that she was quite innocent as a babe and that she had 
been wronged by the defendant who seduced her under a promise to 
marry her and, therefore, brought a suit for the recovery of 50,000 
pounds as damages for seduction and breach of promise of marriage. 
The portion of cross-examination of plaintiff in wliich the counsel for 
the defence, Mr. Choate, tried to prove that she was a willing party and 
that she was kept in a house belonging to the defendant where there were 
some children and attendants, is given below : — 

Q. “Now, I understand that until the end of the first week of 
your stay at Mr. del Valle’s house in Pughkeepsie, that is until this Gth 
of June which you have spoken about, and from the 14th of January 
when you first made Mr. del Valle’s acquaintance, he was uniformly kind 
and courteous ?*’ 


A. “Always.” 

Q. “And there was not the least symptom of impropriety in his 
conduct towards you ?” 

A. “Never, Sir. He never offered me the slightest iudignitv on 
any occasion.” ^ j 

Q. “And no approach towards impropriety on his part ?” 

A. “Never. Not on any single occasion. Not a breath of it.” 

to «>ccurrence of the Gth June, I understand you to 
say that after breakfast you went up to your room and lay down 

A. “I did.” 

habit ?” * understand you to say that, that was your usual 

Sunday' ha'bft” =' 

Sunday'?”""^*’'** breakfast on tlie 

A. “At eleven o’cock in the morning.” 

Q. “How do you fix the date ?” 

forget/’ ^ woman’s life that she can never 

Q. ‘-'And you fix it as your first Sunday in Pouglikcepsie v” 

A. “I do.” ^ ‘ 

that da*v of the household at that time on 

y • Who were tliere besides yourself and Mr. del Valle 

servant.-"’’*"" Alvarez, and the 

Q. “How many servants were there ?” 

A. “There were seven servants.” 

Q. “And where was your room ?” 

A. My room was on the same floor with the family and Mr. del 
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Valle’s and the children’s, and next to the nurse and the two younger 
children — all the children, in fact.” 

Q. “Now at breakfast who were present that morning ?” 

A, “The children, Mr. Alvarez, Mr. del Valle, and myself.” 

Q. “What time was it you finished breakfast ?” 

A. “About half-past eleven or a quarter to twelve, perhaps twelve 
o’clock ; I do not remember.” 

Q. “And how soon after you had finished breakfast did you go to 
your room ?” 

A. “Immediately after.’, 

Q. “Did you go alone ?” 

A. “1 did.” 

Q. “What did you do ?” 

A. “I lay on my bed reading. I could hear the children down- 
stairs. They were on the verandah. I heard their voices as they went 
away from the house with the nurse.” 

Q. “You remained on your bed, did you ?” 

A. “I did. I was interested in my book and I commenced to 
read.” 

Q. “Did you remain upon the bed from the time you first look 
your place upon it until Mr. del Valle had accomplished what you charg- 
ed upon him yesterday ?” 

A. “I did.” 

Q. “And were not off the bed at all ?” 

A. “I was not. I had partially arisen when he entered.” 

Q. “The door of your room opened into the centre of the house, 
did it not ?” 

A. “It did.” 

Q. “Did you close the door ?” 

A. “I did.” 

Q. “Did you lock it ?” 

A. “I did not.” 

Q. “Did you hear any other sound before Mr. del Valle appeared 
ill your room ?” 

A. “I did not. Merely the children’s receding voices in the 
distance.” 

Q, “This was a warm summer day, was it not ?” 

A. “It was. The sixth of June.” 

Q. “Were the windows open ?” 

A. “ Yes.” 

Q. “ Did Mr. del Valle knock upon the door ? ” 

A. “ He did not.” 

Q. “ You heard the door open ? ” 
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A. “ I did.” 

Q. “ You saw him enter ? 

A. “ 1 did.” 

Q. “ And were you lying ui)on the bed ? ” 

A. “ 1 w'as.” 

Q. “ Did you get up from the bed ? ” 

A. “ I just attempted to rise.” 

Q. “ Who prevented you ? ” 

A. “ He eaiue over to me and sat down on the side of the bed.” 

Q. “ Did he shut the door ? ” 

A. “ He did.” 

Q. “ While he was doing so did you attempt to rise ?” 

A. “ I did. ” 

Q. “ Why didn’t you rise ? ” 

A. “ Because, 1 could not. He came over to me before I had 
partially risen.” 

Q. “ Do you mean to say that in the time of his coming and 
presenting himself and opening and shutting the door, there was not 
time for you to spring up from the bed ? ” 

A. “There was not, because he was already half in the room before 
I heard that he was in. I was engaged in reading at the time and he had 
opened the door very softly.” 

Q. “ Was there time for you to begin to start from the bed ? ” 

A. “ Well, I do not know. I did not study the time.” 

Q. “ How long was he in your room that morning ? ” 

A. “ I cannot say exactly.” 

Q* “ You can say whether he was tliere an hour, or two hours 
or half an hour,” 


A, 

Q. 

A. 

Q. 

A. 


him.” 


“ Well, he was there about an hour.” 

“ Did you make an outcry while he was in the room ? ” 

“ No, I did not scream.” 

” Did not attempt to scream, did you ? ” 

” No, I did not attempt to scream. I remonstrated with 


ii 


Did you speak in a loud voice ? 


Q. 

been Lh: 

Q. “ Did you speak low ? ” 

A. “ Lower than I am speaking now.” 

£“hSro, o""wa '■>' 



cross-examination 



Q. •• You found out, aeco 
for, after a while, didn't you ?” 

A. “ Yes.” 


rding to your story, what he did 


come 


Q. “ And before lie acuoinplished his purpose ? ” 
A. - Yes.” 


Q. Now, didn t you speak in a low voice then ? ” 

A. \\"ell, perhaps 1 did.” 

Q. “ Well, did you ? ” 

A. “ 1 think I did.” 

Q. “ Well, did you scream out ? ” 

A. “ I did not.” 

Q. “ Did you call out ? ” 

A. “ I did not.” 

Q. “ Did you sjieak loud enough to be heard by any of the 
servants below, or anybody in the hall or on the verandali ? ” 

A. “ I did not think anybody could have heard me.” 

Q. “ Why didn’t you cry out ? ” 

A. “ Because he told me not to.” 

Q. “ Oh, he told you not to ? ” 

A. “ Yes,” 


Q. “ Then it was a spirit of obedience to him ?” 

A. “ Just as you please to look upon it.” 

Q. “ Just as I please to look upon it ? Well, I look upon it so. 
Now you say that you do not think he had any evil purpose when he 
came into the room ? ” 


A. 

Q. 

A. 

Q- 

A. 

Q- 

A. 

Q. 

his part 

A. 

Q. 

part ? ” 


“ No, I cannot believe he had.” 

“ And you do not think so now ?” 

“ Oh, I do think so now, certainly.” 

“ You did not think so then ? ” 

“ No, I did not when he entered the room.” 

“There was nothing indicating an evil purpose on his part? ” 
“ No, I do not think so.” 

“ How long had he been there before there was anything on 
that indicated to you an evil intent? ” 

“ About fifteen minutes.” 

“ Before you had the least idea of any evil intent on his 


A. “ Well, I did not then think he had any evil intent.” 
Q. “Were you fully dressed that morning ? ” 

A. “ Fully dressed.” 

Q. “ And fully dressed when he came into the room ? ” 
A. “Fully dressed.” 
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Q. “ Just as you liad been at breakfast ? ” 

A. “ Just the very same.” 

Q. “ You were lying on the bed. \Vherc was lie ? *’ 

A. “ He was also on tlie bed.” 

Q. Sitting by your side ? ” 

A. “ Yes.” 

Q. “ And you and he were engaged in conversation, were you ? *' 
A. ” We were.” 

Q, “ Some time during that hour you became partly undrcssciL I 
suppose. When was that ? ” 

A. “ How do you know I became partly' undressed ? ” 

Q. “ I judge so from what you liave stated, I beg your jiardon. 
Did you, or did you not ? ” 

A. “ No, I did not become undressed. Merely Mr. del Valle 
took my belt off. I had a wrapper on. I had a black silk belt.” 

Q. “ You had a belt ? How was that secured ? ” 

A. “Just merely by hook and eye. It was a black silk ribbon 

belt.” 


Q. “ And that became unhooked ? ” 

A. “ It did not become unhooked ; Mr. del Valle unhooked it.” 
cry out ?”**'^*^^* ^vhen he unhooked the belt ? Did you 


wliatcvcr 




Q. “In those visits to Solari’s you spoke of the othrr rlox- 

A. “We did have a private room.” 

Q. “Did you always have the same room ?” 

A. No, not always.” 

at Solari’s“?”°'^ different private rooms should you thiuk you luul 


or three'.” ""“"y differeut ones.-perhaps two 

same E' it*C^w“cnto.7w occasions the 
and in^publio places iL throperrandraUnces 

my mother w'^*not*^lhere"’'H” he was at home when 

kissed me at mathTeernor , 1 M i u ■ f'-'^q'-cutly, but he never 

and behaviour. tfflr^rtVCe^cTd^'ffer^nf ■ 

Q. “Otherwise it was the same ?” 


A. “Always most respectful,” 
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Q. “As to his kisses, of course, you made no objection ?” 

A. “None at all.” 

Q. “How long were these interviews at Solari’s— these meetings 
when you went there and had a private room generally ?” 

A. “They varied in length. Sometimes we arrived there at two 
o’clock and remained until four, sometimes we arrived there a little 
earlier.” 

Q. “About a couple of hours ?” 

A. “Two or three hours.” 

Q. “What were you doing all that time ?” 

A. “We were eating.” 

Q. “What, eating all the time ?” 

A. “ Eating all the time.” 

Q. “ Two hours eating ! Well, you must have grown fat during 
that period ? ” 

A. “ Well, perhaps you eat much quicker than I do.” 

Q. “ You think you ate all the time ? ” 

A. “ Well, I do not say we gormandized continually.” 

Q. “ But pretty constantly eating ; that was the only business ? ” 

A. “ First we had our dinner, and then there was a digression of 
about half an hour before we called for dessert. That perhaps took up 
another hour.” 

Q. “ During that ‘ digression ’ what did you generally do ? ” 

A. “ We used to talk.” 

After deliberating for 2G hours the Jury returned a verdict in 
favour of the plaintiff and assessed the damages at 50 pounds. 
See Wellman, pp, 212 to 289. 

* * * « 

(eii) The author was conducting a murder case. The facts were as 
follows : — 

A young Chamar (shoe-maker), 21 years of age, was put on trial 
before the Sessions Court, on a cliargc of murdering his uncle with a 
knife. The deceased sustained as many as 20 injuries on his head, neck 
and shoulder. The deceased had two wives, one aged 50, and the other 
aged 27. Both were real sisters. 

The story for the prosecution was that on a dark summer night, 
the deceased and the junior wife were sleeping in the courtyard of the 
house while the senior wife was sleeping outside the enclosure. It was 
stated that tlie accused came armed with knife and gave a number of 
blows to the deceased, who w'as lying on his charpoy. The junior wife 
raised a hue and cry, whereupon her sister came in and the accused 
made good his escape. The deceased died almost instantaneously. 
Apparently there was no motive for the two aunts to implicate the 
accused. Both tlic -svomcn had given evidence in the Court of the Com- 
mitting Magistrate in a clear and lucid manner. Their version was 
corroborated by some other witnesses who deposed about having seen 
the accused coming out of the house with a knife in his hands, at 
about 3 A. M. on the night of the occurrence. The accused who 
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was an ignorant villager could not hit at the motive for implicating 
him although he vehemently pleaded that he was quite mnocen^t of 
the charge. On being pressed as to the reason why he was being 
implicated, the accused just hinted to the counsel that the junior wife 
had some illicit connections with one Mangal Singh Chamar .ajid the 
accused used to remonstrate with her to discontinue the said illicit 
connections. The senior wife was called to the witness-box. She gave 
the evidence as narrated above and was quite positive in her statement 
that the accused was the real murderer. Her cross-examination pro- 
ceeded as follows : — 


Q. 

A. 

Q. 

A. 


“How many Chamars are living in your village ?” 

“Fifteen families arc residing in our village.” 

“Is there any friction or dispute among the Chamar families ?” 
“No.” 

Q. “Are they living amicably and does the spirit of friendship 
prevail among them ?” 

A. “Yes.” 

Q. “Do the Chamars of your village attend each other’s marriages 
and other ceremonial occasions ?” 


A. “Yes.” 

Q. “Do they give gifts to each other on such occasions ?” 
A. “Yes.” 


Q. “Do the Chamar women observe purdah from other 
Chamars ?” 

A. “No.” 

Q. “Do the Chamar women talk to the other Chamars freely ?” 

A. “Yes.” 

Q. “Is the junior wife your real sister ?” 

A. “Yes.” 

Q. “When was she married to your husband ?” 

A. “About ten years back.” 

Q. “How long have you been living in this village ?” 

A. “For the last 26 years, when I was married to the deceased.” 

Q. “Docs your sister talk with Mangal Singh Chamar ?” 

On hearing this question the witness flew into a rage and began to 
abuse Mangal Singh Chamar and said : — 

A. “Why should she speak to Mangal Singh Chamar ? Mangal 
Singh has his own house and work and has nothing to do with us.” 

Q- “You have stated before this Court that all the Chamar 
ladies do have free talk with other Chamars of the village but now 
you say that your sister does not speak to Mangal Singh. Is it due 
* accused had asked your sister not to have any 

talk with Mangal Singh ?” (The Judge also interfered at this stage 
and^ked the witness to e.xplain why she was npsking a different state- 
ment from that she had already made in the beginning of the cross- 
exammation.) o 



CROSS-KXAMINATION 



The witness realized lier shaky position and said ■ — 

t'IS. S: r.,‘” 


Q. “You said that Manual Singh spends a number of nights with 
'"nte; or ro?h ^ s.^nj or 


A. “Both in summer and winter.” 

Q. “Plow many rooms Iiave you got in your Iiouse ?” 
A. “Only one room.” 

Q. “And you all sleep in that room.” 

A. “Yes.” 


Q. “And Mangal Singh used to sleep in the same room ?” 

A. “Yes.” 

Q. “What is the probable duration of the periods for which 
Mangal Singli Chamar used to stay in your house ?” 

A. “About 10 to 15 days in a month.” 

Q. “Did he pay anything for his food ?” 

A. “No.” 


Q. “Did he bring some presents ?” 

A. “Yes.” 

Q. “And he used to give these presents to you and your sister ?” 
A. “Yes.” 

Q. “How old was the deceased at the time of his death ?” 

A. “About 63.” 

Q. “Is Mangal Singh married ?” 

A. “No.” 

Q. “Was he ever married ?” 

A. “No.” 

Q. “How old is he ?” 

A. “About 25 years.” 

Q. “How far is Mangal Singh’s liouse from that of yours ?” 

A. “Only one house intervenes between our houses.” 

Q. “How long had Mangal Singh been residing in that house ?” 

A. “He had been residing there for the last 14 years.” 

Then cross-examination proceeded to elicit circumstances regarding 
the identification of the accused, because it was a dark night and no 
sooner did tlic witness enter the courtyard, than the accused took to 
his licels. 

The next witness for the prosecution was the junior wife, that is, 
the sister of the first witness, 
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In her examination-in-chief, slie drew a vivid picture of how the 
accused came armed with knife and sat on the chest of the deceased and 
gave him knife blows on the neck. The cross-examination of this wit- 
ness was too little and it was, in fact, what is known as “silent cross- 
examination” and proceeded thus : — • 

Q. “Do you know one Mangal Singh Chaniar of your village ?” 

A, “No.” 

Q. “Have you ever heard about him ?” 

A. “No.” 

Q. “Did he ever come to your house and stay there ?” 

A. “No.” 

Q. “Do you know Mangal Singh Chamar who is residing in a 
house adjacent to your house ?” 

A. “No.” 


The cross-examination regarding Mangal Singh Chamar was finish- 
ed and certain questions regarding her own conduct as to tlic raising of 
the alarm were put. 

Q. “You saw the accused sitting on the chest of your husband and 
you did not get up from your bed ?” 

A. “No.” 


Q. “How far was your charpoy from that of your husband ?” 
A. “At a distance of four or five feet.” 

Q. “The night was pitch dark ?” 

A. “Yes.” 


someboilv 


using 


nis Kiiiie 


Q. “You covered your face on seeiim 
to your husband ?” ** 

A. “Yes, I did so out of fear.” 

I ?* ^ ivssailant had got 

down from the ckarp3y after doing the gruesoiue deed ?” 

A. “Yes.” 

* * ♦ * 

Statement to the effect that the deceased’s 

Singh Chamar 

the ac^uled"'*®® the assessors and acquitted 


onepii”tyon%rw'“Th^“‘ «« PoUcc pu 

beautifufwife. She wiL of who had i 

witness. ' character. He cited one M as hi 

* 

the occurrence and^*^ beinw *'*'^*' witness had never seei 

come to depose in his ^ complamant*s wife hat 

lavour. The cross-examination of the witness b’ 
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cross-examination 


the author proceeded as follows : — 

Q. “You belong to a village J., which is at a distance of 14 miles 
from the village N where the riot took place ?” 

A. “Yes.” 

Q. “Have you any house or land in village N.?” 

A. “No.” 

Q. “You live with your son at J. ?” 

A. “Yes. But I very often visit the village N.” 

Q. “Is your son a tonga driver at village J. ?” 

A. “Yes.” 

Q. “Have you any work or business at village N. ?” 

A. “No. I have relations in village N.” 

Q. “Is S. of village N, your real brother ?” 

A. “Yes.” 

Q. “Are you on good terms with your brother ?” 

A. “Yes.” 

Q. “Whenever you come to village N., do you stay with your 
brother or the complainant ?” 

A. “The complainant.” 

Q. “Is the complainant your relation ?” 

A. “No.” 


Q. “Does he belong to your brotherhood, or caste ?” 

A. “No. He is of a low class.” 

Q. “When did you come last to the village N ?” 

A. “Day before yesterday.” 

Q. “And you stayed in complainant’s house ?” 

A. “Yes.” 

Q. “Has the complainant got one room ?” 

A. “Yes.” 

Q. “And you also slept in the same room ?” 

A. “Yes.” 

Q. “Has your brother S. got land and houses ?” 

A. “Yes. He is a fairly rich man.” 

Q. “How far is the house of your brother S. from that of the 
complainant ?” 

A. “About 40 yards.” 

Q. “And you do not stay at the house of your brother ? 


‘No. 


Q. “Can you explain to the Court why you stay at the house of 
a low class shoe-maker, who is neither your friend, nor relation, o 

same status as yourself when you have got a rich brother in tie 
village who is on good terms with you ?” 
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The witness made no reply. Tlie reason of his staying there 
was apparent, as it was elicited from other witnesses that complain- 
ant’s wife was of loose character, and the witness was her paramour. 

fn) In Queen Caroline's Trial, in attempting to prove 
an act of adultery at Naples, between the Queen and lier servant 
Bcrgami, one of the material facts alleged by the prosecution was that 
the Queen’s sleeping room adjoined Bergami’s with only a corridor ana 
a cabinet intervening, and that there was no access from the Queen s 
room to Bergami’s except by that passage. To this the servant Majocchi, 
who for a time slept in the cabinet mentioned, testified as follows, on 
being asked by Mr. Solicitor-General Copley (afterwards L.C. Lyiulhurst) 
whether there was no other intervening passage : “There was nothing 
else. One was obliged to pass through the corridor to the cabinet, and 
from the cabinet into the room of Bergami. There was nothing else. 
Then, in his cross-examination, Mr. Brougham asked as follows : “ Will 

you swear there was no passage by which Her Royal Highness could 
enter Bergami’s room when he was confined with Ids illness, except by 
going through the room, f.e., cabinet where you slept ?” Majocchi : 
“I have seen that passage ; other passages I have not seen.” Mi*. 
Brougham : “Will you swear there was no otlicr passage ?” Majocchi : 
“There was a great saloon, after whicli there came tiic room of Her 
Royal Highness, after which there was a little corridor, and so you pass- 
ed into the cabinet. I have seen no other passage.” Mr. Brougham ; 
“Will you swear there was no other passage ?” Majocchi : “I cannot 
swear : I have seen no other but this ; and I cannot say there was any 
other but this.” Mr. Brougham : “Will you swear that there was no 
other way by whicli any person going into Bergami’s room could go, 
except by passing through the cabinet ?” Majocchi : “I cannot swear 
that there is another; I have seen but that ; there might have been, but 
I have not seen any, and I cannot assert but that alone.” Mr. 
Brougham : “Will you swear that if a person wished to go from the 
Princess’, i.e.y Queen’s room to Bergami’s room, he or she could not go 
any other way than through the cabinet in which you slept ?” Majocchi : 
“There was another passage to go into the room of Bergami.” Mr. 
Brougham ; “Without passing through the cabinet where you slept ?” 
Majocchi : “Yes.” 

In Cases of Breach of Promise of Marriage Cases 
See separate chapter “In Case of Damages for Breach of Promise.” 



CHAPTER XXXVU 
As to Alibi 

The plea of alibi is readily taken by the accused, but seldom success- 

1 M ^ proof that the accused person was somewhere 

else at the time when a crime was committed. This plea is almost in- 
variably rejected by the Courts on the following grounds 

(1) Tliat the evidence of alibi was not produced at the earliest 
stage. Hence it has been held that where the accused or his relatives are in 
possession of oral and documentary evidence of alibi, they must produce 
It before the investigating ollicer or Committing Magistrate and its pro- 
uuction for the first time before the Sessions Judge gives rise to a pre* 
sumption against its truth. 1934 All. 27, 1929 Nag. 36. 

(2) It is generally not supported by documentary evidence. If the 
oral evidence of the alibi is not supported by any documentary evidence or 
the witnesses are not persons who would remember the date exactly, it 
has been held that such evidence is easily obtainable in this country. 
1923 L. 232 : 25 Cr. L. J. 811. 

(3) It generally happens that the accused’s counsel does not put 
any question in the cross-examination of prosecution witnesses as to his 
defence of alibi. When the defence docs not cross-examine the prosecution 
witnesses concerning the defence version, it is usually sufficient to con- 
clude that it is an after-thought and the defence evidence is a 
concocted one. 1935 Rang. 393. 

In Cases of Arson 

It is sometimes very easy to concoct a false alibi in case of arson 
or setting fire to a house or other property. 

As to the possibility of setting up of false defences of alibi in cases 
of arson, Dr. Hans Gross says : — 

“ In various cases of arson, the incendiary will do all in his power 
to prove that at the time of conflagration he was far enough away to 
make it impossible for the fire to be his work. To this end he en- 
deavours to start the fire after the lapse of a certain time and, unfortu- 
nately, the means at his disposal are !nany ; some arc simple, others 
very ingenious. 

“The most usual method is to light a candle, the bottom of which 
rests upon some hay or other inflammable substance. Before the candle 
has burnt down to the hay, the criminal has time to get well away and 
can prove that at the time of the outbreak he was, in the presence and 
to the knowledge of numerous witnesses, drinking in a distant house of 
refreshment, buying cattle at a market, or attending a ceremony. 

“Another common method is to join together some strips of tinder 
to form a train of considerable length upon the floor, one end bcii^ in- 
serted in a box of matches surrounded with inflammable material and the 
other set fire to. If the tinder has been well impregnated with a solu- 
tion of saltpeter, its extinction is practically impossible by natural 
means. Such a solution is also employed to render any flaxen or 
hempen thread almost inextinguishable. 
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“An intelligent criminal makes ready use of a clock which rajses a 
hammer at any clesired moment ; he arranges so that the 
sonrcxp'LivLubstanee, ^ in turn 

need be an ordinary alarm cloek suffices, especially one which h ht 
itself These latter arc furnished with a spring, to the end of which a 
wax match's fixed ; the spring is strctclicd and held by a catch. At the 
desired moment the mechanism moves the catch and the spring is rcleas- 
eclTarryTng with it the match, the head of which mbs along a rough 

surface and catches fire. 

“A particularly dangerous and common method in America is to 
utilise an ordinary electrical bell. The sounding part of tl.c be 1 ,s re- 
placed by a thin haloon-shaped glass filled with sulphuric acid. Ihc 
hammer strikes on the glass and breaks it, the sulpliunc acid runs into a 
vessel placed beneath and filled with a mixture of, for example, chloric 
acid and sugar. This produces fire that can easily be converted mto a 
conflagration. Thus highly insured warehouses can be fired m the night 
time by an accomplice or even an innocent party ringing the bell, the 
owner being far away at the time. 


“In this connection a burning glass is frequently used. In some 
])arU there exists a popular belief that the possession of a burning glass 
is forbidden by law, solely by reason of the fires it may bring about. In 
such a case the glass is fixed on a part of the roof where the sun strikes 
at a particular time and is adjusted, so as to direct its rays on some sul- 
phur pitch, matclics, straw, etc. If the glass has been j^laced so as to 
receive tlic suns rays at say 8 A. m. the criminal can obtain 24 hours 
start, or even longer if the following days happen to be cloudy. 


“In an old record the author came across an account of a fire caus- 
ed by a burning glass. A miller’s boy had a grudge against a rich 
peasant whose house was situate opposite to the mill. The youth had 
left the situation at the mill, and 9 months later the peasant’s house 
was burnt to the ground at mid-day, when every one was in the fields. 
It was suspected that this boy had arranged .a burning glass on the 
roof of the mill for the purpose of setting fire to the house opposite. He 
must have cliosen for the purpose the upper part of the granary which 
no one ever visited. Apparently with the help of a cord, he stretched 
a strong iron spring in front of a sky-light, and stuck a ring of pitch 
round the end of it. Below the card he then placed some combustibles 
and arranged a burning glass, so as to be stnick by the sun’s rays at a 
particular time of year and at a particular hour. Everything ready, he 
had waited till that time of year had gone by, then placed the glass in 
position and left his situation. Nine months later the sun again came 
round, struck the burning glass and ignited the fuel. This set fire to the 
pitch and cord and the latter breaking released the spring, which pro- 
burning pitch through the sky-light on to the thatched roof of 
mif opposite, which thus took fire and was burnt to the ground. 

The thing is not impossible and demonstrates how, with a little skill and 
ingenuity most extraordinary things may take place. 


/• niajority of cases the action of the Investigating Officer is 

fettered by the fact that the corpus delicti itself is destroyed in the fire * 
but not always. Thus on one occasion a farmer desiring to set fire to 
h^estead for the sake of the insurances, employed a ribbon 
of Vka make certain, he arranged two trains in two different parts 

of the buildmg as far distant from each other as possible. One of the 
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two acted but the other failed, the tinder having gone out at one of the 
places where it had been sewn together. The portion of the house con- 
taining tliis latter was saved and the half burnt train discovered. 

“When everything is consumed, it must not be forgotten to investi- 
gate whether the person suspected has in his possession or has procured 
articles which may be employed iis fire raisers, candle, etc.” See Criminal 
Investigation by Hans Gross, p. 759. 

Presumption from Producing false evidence in support of alibi 

1. TIjc fact that the accused made efforts to concoct false evi- 
dence of alibi is relevant as conduct under Section 8 of the Evidence 
Act, and good j)rcsurnj)tivc evidence against the accused. See Will’s 
Circumstantial Evidence 103, 1025 L, 323 : 26 Cr. L.J. 760, 68 P.R. 1866. 
But the fact tliat an accused person has failed to establish his plea of 
alibi does not give rise to a presumption against him as to his compli- 
city in the crime. 1021 Cal. 252 : 23 Cr. L. J. 244. 

2. An .attem])t to fabricate false evidence in support of a plea of 
alibi docs not alone ]>rove that the accused committed the offence 
charged. 1025 L. 42 : 26 Cr. L. J. 393, because there have been cases 
where innocence, under the pressure of menacing appearances has fatally 
committed itself by the simulation of facts for the purpose of evading 
the force of circumstances of apparent suspicion. See Will’s Circum- 
stantial Evidence, p. 104. 

3. If the defence of alibi breaks down, its strong inference is that 
in all probability the accused was where the prosecution says he was. 
1934 C. 719 : 151 I. C. 473. 

4. If an over-zealous relation attempts to establish alibi, it is no 
ground for concluding that the accused is guilty. 1930 Oudh 432 : 147 
I. C. 113. 

5. Innocent persons not unusually raise a false plea of alibi. 22 
P. R. 1888. 

Time of Setting up Plea of Alibi 

If the defence of alibi was not set up at the earliest opportunity, 
it will give rise to a presumption against its truth. 1934 A. 27. 

There are three occasions upon which accused has opportunity of 
giving explanation of his conduct or of mentioning any defence he may 
have. First, when he is originally charged, whether by an emploj'er, 
any other person, or ])olice officer making enquiries or effecting his arrest. 
Secondly, when formally charged at the police station ; and thirdly, after 
the evidence is given against him before a Magistrate. It is a common 
trick of Advocacy to say in answer to a question by Court, ‘‘ I reserve 
my defence, I call no witnesses here and I offer no evidence.” Such a 
beginning is, to say the very least, .a bad introduction to a true story. 
See Will’s Circumstantial Evidence, 6th Ed, p. 102 and 1935 Sind 
145 (164). 

The credibility of an alibi is greatly strengthened if it be set up at 
the moment when the accusation is first made, and be consistently 
maintained throughout the subsequent proceedings. These conditions 
w'ere remarkably fulfilled in the memorable case of Abraham Thornton. 
To all appearance the guilt of the prisoner was the necessary conclusion 
from the supposed inculpatory facts, and yet he had been seen by a 
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number of independent and unimpeachable witnesses at such a distance 
from the scene of the alleged murder, at the very time when it must 
have been committed, if at all, as to render it physically impossible 
that the deceased could have been murdered by him ; and all the facts 
supposed to have been the conclusive indication of guilt were 
satisfactorily explained by collateral circumstances and by a different 
hypothesis. On the other hand, it is a material circumstance, to 
lessen the weight of this defence, if it he not resorted to until some time 
after the charge has been made, or if nothing happened immediately 
after the transaction to lead the witnesses to watch so as to be 
accurate with respect to the hour or time to wliich they speak, even 
supposing them to depose under no improper bias or influence, or 
if having been once resorted to, a diflcrent and inconsistent defence is 
afterwards set up. There are many other sources of fallacy connected 
with this particular defence ; such as mistake as to the pci*son from 
want of opportunity of accurate observation or other causes of mis- 
conception — the possible difference of clocks, or the fraudulent altera- 
tion of them to tally with other facts ; as where one of the perj^etrators 


of a murder hastened home, put back the clock two hours ; and went to 
bed ; and shortly afterwards awoke his servant, and told h.cr to go 
downstairs and see what the time was, which she did, not knowing that 
the clock had been tampered with, so that licr testimony led to Jiis 
acquittal. A group of irrelevant facts is sometimes artfully arranged 
so as to give an appearance of reality and coherence to the defence, the 
facts being true in themselves, but fraudulently referred to the critical 
day or time instead of to the real time of their occurrence ; or such a 
mis-statement may take place by unintentional mistake. In an 
American case, where several persons were tried for an atrocious murder, 
it appears to have been a part of the plot for eaclx of the prisoners to 
sleep on the night of the murder with some one who couhl testify 
to an alibi. One of the murderers had requested a man to sleep in his 
house ; but the witness stated that he might have been absent 
while he was asleep. Another of them went several miles from the place 
of the murder to sleep, and the person in whose house he stayed had no 
doubt that he was within doors the wliole night. Two others of them 
went to a tavern several miles from tlie scene of the murder, and went 

to bed together ; but in the night one of them was discovered leaving 
Iw f evidently wished to be unnoticed ; and he was 

absent so long, not returning till the morning, as to alarm the tavern- 

h'V dilUgent search for him in the neighbour- 

hood, but his bed fellow manifested no anxiety or alarm, and cot un and 

S “‘hers, 2 ChanX‘. Tmen 

recard to th.* ? i T <^asy of fabrication or mistake in 

vi£»i element of time, where a few minutes mav be of 

tim«^?Sent th?ms‘^® “"hlushing effrontry with which witnesses some- 

or conLtency to t,mc without regard to plausibility 

called to support a^ifcnr^Tf ■" "nurder. two witnesses 

speak positi\^ly to the tim^ f swore that they were able to 

Value of Alibi Evidence. 

criminals.' M T/ibretidence is , defence with calculating 

eviaence IS generally set up and false evidence is 
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produced in support of the same, the Courts have laid down that such 
evidence should be generally viewed with suspicion. 1935 L. 230* 
35 Cr. L. J. 1180. 

“ If I prove to you, gentlemen ” said a young barrister addressing 
the Jury in a case before Justice Hawkins, “ that my fortunate and 
estimable client was a hundred miles aw'ay from the scene of burglary at 
tlic time that foul deed was committed, then, I presume, that fact will be 
suHicicnt for you.” 

“ Of course, 1 cannot speak for the Jury, ” Justice Hawkins broke 
in gentle tones, addressing the advocate, “but I can assure you that I 
myself shall not be particular to a mile or two. If you can show that 
tlic j)risoncr was even a mile, or half a mile away at the time, I will give 
iiim the benefit of doubt.” 

Where an Investigating Officer has to combat a false alibi, it 
is certainly the most dangerous obstacle to the conviction of the real 
culprit. Karl Stenier truly said, “ to be a good poacher, three things 
arc indis]>ensablc : a gun that takes to pieces ; a blackened face : and a 
good alibi.” That is just what happens in countries where poaching is 
common. In the mountains, things almost always happen thus: a 
wood cutter goes ])oaching ; the keepers surprise but cannot catch him 
beeaiisc he has got the start of them ; the gun is concealed in a crevice, 
in the rock ; and the cattleman and his wife swear that at the very hour 
when the keepers pretend to have seen him, he was in their hut, 
patching his working clothes. Everything is carefully and beautifully 
arrangetl beforehand, and all goes well so long as the Investigating Officer 
does not poke his nose into details, does not put questions too precise 
and troublesome, and asks everything he is at liberty to ask : how they 
were seated, how long they were together, what they did, what they said, 
and what other things occurred, etc. If the Officer has taken the indis- 
pensable precaution of summoning the accused and his witnesses at the 
same lime, and of so ordering his examination that a witness once 
examined cannot communicate with those yet to come ; it will be very 
odd if he cannot have contradictory statements. The most complicated 
proofs of alibi, concocted by the most experienced scoundrels, are just 
the same. The only difference is that they arc perhaps got up more 
carefully; yet we believe it is always possible to prove the falsity of a 
false alibi. Sec Hans Gross, pp. 99—102. 

It is unfortunately a common practice of the Police arriving at a 
scene of dacoity, on the villagers being unable to give any indication as 
to who have robbed them, to demand the names of their enemies and, 
unless these have conclusive proof of alibi, immediately to arrest Uicm. 
For reasons stated above, a complainant may be most unwilling to bring 

anv charge against the members ^ S 

the neighbourhood but he leaps at the chance of implicating some of liis 
particular enemies whom no Indian villager is without, and does all in 
his power to assist the police in fastening the offence upon thern. If 
then the Investigating Officer discovers that the persons implicated in a 
dacoity arc enemies of the parties robbed, he must view the evidence of 
these latter with greatest suspicion.” Sec Hans Gross, p. 759. 

An unsuccessful attempt to establish an alibi is always a circum- 
stance of the greatest weight against an accused person. This deftnee is 
f^quently fabHcatcd and liable to many sources of fallacy ; and a learned 
Judge has said that if the defence turns out to be untrue, it amounts to 
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a conviction. There is, indeed, no logical inconsistency between a 
defence which says the evidence as it stands does not prove that the 
person charged is guilty and the additional assertion “ 1 cannot be the 
guilty person if there is one because I was hundred miles away at the 
time when the offence was committed” but there is great danger in a 
double defence of that kind. Jurymen are very apt to think that it 
shows a want of confidence in each branch and the double answer to the 
accusation is very seldom met with in practice. If the defence of an 
alibi is the only answer attempted and it breaks down, the case for the 
prosecution is left unanswered. It should not, however, be overlooked 
that such is the weakness of human nature, that there Jiavc been cases 
where innocence, under the pressure of menacing appearances, has fatally 
committed itself, by the simulation of facts for tlie purpose of evading 
the force of circumstances of apparent suspicion. Foster's Discourses on 
the Crown Law, p. 368. 30 State Trials, pp. 58 — 78. 

A group of irrelevant facts is sometimes artfully arranged so as to 
give an appearance of reality and coherence to the defence, the facts 
being true in themselves, but fraudulently referred to the critical day or 
time, instead of to the real time of their occurrence, or such a misstate- 
ment may take place by unintentional mistake. 31 State Trials, 
pp. 1074, 1091. 


The following decisions will be found useful : — 

It is open to the accused to plead alibi and alternatively rio^ht of 
private defence. 40 A. 284, 52 I.C. 4. 

False plea of alibi is not sufficient evidence of guilt of accused. 
57 P. R. 1866 Cr., 22 P. R. 1868 Cr., 1925 L. 42 : 84 I. C. 937 : 26 Cr L 
J. 393. 

Alibi pleaded and not proved does not give rise to any presumption 
of crime. 25 C. W. N. 682, 1921 C. 252 : 28 Cr. L. J. 244 : CO 1. C. 80. 

The burden of proving alibi is on accused. It is not incumbent on 
prosecution to prove the negative. 83 I. C. 513. 

If the oral evidence of alibi is not supported by any documentary 
evidpce and witnesses are not persons who would remember the date 

evidence is easily obtainable in tliis country, 1923 L. 
t 25 Cr* L* J, 811# 


Alibi evidence sliould be scrutinized 
set up alibi, though difficult to prove it. 
20 Cp. L. J. 717. 


very carefully. It is easy to 
1928 M. 791 : 110 I. C. 461 : 


1923 explanation of the occurrence. 

1888 c*”°*^®*^*^ persons not unusually raise false plea of alibi. 22 P. R. 


trate’s disclose his exact defence in Committin« Mairis- 

absence o7fi^Xg°nth?fMr* ®*®^***y in ^ the mind of the Judge, such 

joro : 119 Tc 560. “ •mmater.al. 1929 Pat. 281 : 30 Cr! L. J. 
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In murder cases, witnesses supporting plea of alibi must be pro- 
duced. Whether such witnesses are reliable or not is to be decided by 
the Court and not the prosecution. 1934 A. 908. 

Alibi evidence is generally to be viewed with suspicion. 1935 L. 
230:35 Cr. L. J. 1180. 

Witnesses to prove alibi must be called by the accused who takes 
such defence. Such evidence must be tested by cross-c.xainination by 
the Crown. 1935 C. 513. 

If most important and conclusive evidence of alibi is not produced 
by accused or liis relatives at once and is concealed up to Sessions trial, it 
creates suspicions that it is forged one. 1934 A. 27 : 56 A. 354. 

When accused pleads alibi and he is found guilty of having commit- 
ted the offence on date other than that entered in t!ie charge sheet, the 
conviction is not legal. 1934 L. 455. 

If the defence of alibi breaks down, it is a strong inference that in 
all probability he was where the prosecution says he was. 1934 C. 719 : 
151 I. C. 473. 

If an over-zealous relation attempts to establish alibi, it is no 
ground for concluding that accused is guilty. 1933 Oudh 432 : 147 I. C. 
113. 

An alibi will receive most credence if niiscd at the earliest possible 
moment. (1931) 23 C. A. R. 56 reported in A. I. R. 1933 Journal 119 
(120), 56 A. 354. 

Prosecution should not be allowed to call witnesses to contradict 
alibi witnesses. (1928) 21 C. A. R. 3 and (1927) 2 K. B. 587. Reported 
in A. I. R. 1933 Journal 119 (120). 

The fact that accused made efforts to concoct false evidence of alibi 
is relevant as conduct and good presumptive evidence against the 
accused. 1925 L. 323 : 26 Cr. L. J. 760. Will’s Cir. Ev. Ind. Ed. 193, 

68 P. R. 1866. 

There have been cases where innocence, under pressure of menacing 
appearances, has fatally committed itself by the simulation of facte for 
the j)ui’])osc of evading the force of circumstances of apparent suspicion. 
Will’s Cir. Ev. Ind. Ed. p. 194. 

Illustrations 

(i) At a trial at Warwick some years ago a remarkably well 
planned alibi was set up. The charge against the prisoner was burglary. 
An Irish witness was called for the defence, and stated that at the time 
the burglary was committed the prisoner was with him and four or 
five other persons some miles from tlie scene of the crime. The time 
of course was a material element in the case, and the witness was 
asked how he fi.xed the exact time. He said there was a clock in the 
room where he and the prisoner were and tliat he looked at it when 
they went in and when they left. He was then told to look at the 
clock in Court and say what time it was. The witness stared vacant y 
for a considerable time, and then said it was “such a rum ’un he could 

not tell.” 

“Cannot you tell a clock ?” 

“Shurc, sor, I cannot tell that un !” 
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What was still more strange, the same question was put to every 
witness, and there was only one out of some six persons who could tell 
what o’clock it was. And yet they all swore the exact time deposed to 
by the first witness, and repeated the answer as to how they knew it. 
Of course the alibi totally broke down, and the prisoner was convicted. 
Harris on Hints on Advocacy, XIV Ed., 1911, pp. 67, 68. 

(n) Witnesses, who come forward to prove alibi by the clock, 
sometimes prove very unsatisfactory. In a murder case at the Central 
Criminal Court, two witnesses swore most persistently to the prisoner 
having been in their company at the hour wlien the prosecution con- 
tended he was engaged in the crime. 

“Are you quite certain of the exact time ?” asked the counsel 
for the prosecution. 

“Certain,” replied the witness. 

“How arc you so sure about it ?” asked the barrister. 

“We were in the Bar public house, and I saw the time by the 
clock in the bar,” replied the witness, “It was 27 minutes past 9.” 

“You saw the time yourself ?” asked the counsel. 

“Yes.” 

One of the detectives engaged in the case here whispered something 
to the barrister, and he turned to the witness once more. 

“You sec that clock,” he said, pointing to the clock in the Court. 
“What is the time by it ?” 

The witness turned ghastly pale, scratched his head, gasped, and 
was silent. He could not tell the time. The alibi bubble was burst 
The prisoner was condemned. 15 M. L. J. (Jour.) 429. 


(m) A case in which an innocent man was able to establish an 
alibi and refute a mass of extraordinary circumstantial evidence against 
him w^ that of the Cannon Street murder. Sarah Milsom was the 
house-keeper to a large firm, with premises in Cannon Street, in which 
she lived. Upon the night of the murder, a man, whose duty it was 
to lock uj) the building after the hands had left, closed the place and 
uly delivered the keys to Mrs. Milsom. The house-keeper and a woman 
who acted as cook, were now the only persons in the place. The cook 

happened. Mrs. Milsom was sitting in 

i^utes past 9 there came a ring at the door bell. The witness wis 
about to go down to answer it, when Mrs. Milsom called out to her : 

“Elizabeth, the bell is for me. I will go ” 

She ‘3 Js;;: 'ts 

rh"yl33 -ith a ceoJbar 

BaUan1;3re^3^ 5133^1::" defended by Sergeant 

the prisoner wrarEtonante^’ witnesses, that 

at times which renL^d iUm^s^fhr 

crime. A boot-makerand committed the 

maKer and the boot-maker’s son. for whom the accused 
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man workct^ l.ad seen and spoken to him there. The accused was ac- 

qiuttecL The murderer lias remained undiscovered up to this day. 15 
i>l. Lj. J. (Jour.) 43 !• * 

T. gi*"! ^vho lived with her parents in a lonely part of 

Kirkcudbright was one day left alone in their cottage while her father 
and mother were uirvesting. On their return the girl was found mur- 
dered. A surgical examination revealed the fact that the injuries in- 
flicted must have been the work of a left-handed man, and the police 
discovered m the soft ground around the cottage the imprints of the 
boots of a running man. These impressions corresponded exactly with the 
boots of a young labourer named William Richardson, who was acquaint- 
ed with the dead girl, and who was also left-handed. Richardson, on 
being asked where he was on the day of the crime, declared that he was 
employed the whole day in the work of his master, a farmer, some 
distance away. The fact was borne witness to by the farmer and 
Richardson’s fellow-servants, and the police were baffled. 

Ihe alibi, in spite of all the otiier suspicious circumstances against 
the prisoner, appeared so strong as to be unassailable. But the police 
persevered, and at last one of the delcetivcs discovered that Richardson 
and his fellow-servants had that day been employed in driving their 
master s carts. Tliese carts had been driven in a direction which took 
them close to the scene of crime, and while they had been passing 
through a w'ood, Richardson had rcijuestcd his comrades to stop a few 
minutes while he ran to a smith’s slu»j) and back. They did so, and one 
of tlie drivers remembered that Richardson when he returned had 
been absent half an hour by his w'atch. This was ample time for him 
to run to the cottage, commit the murder and run back again. lie had 
not been to the smith’s shop. The alibi thus broke down, Richardson 
was found guilty and, before the execution, he confessed the justice of 
his sentence. 15 M. L. J. 431-432. 

(u) A Kansas City Lawyer while in St. Louis the other day, drop- 
ped in on a friend who is a Judge, and found him holding Court. A 
jirisoner, with a w’ell-known criminal past, was being tried for the 
hold-up of a Dutch grocery man. In the robbery the Dutchman had 
grappled with one of the two robbers and had wrested his pistol from 
him. The robbers escaped but the storekeeper retained the revolver, 
and it was offered in evidence at the trial. The prisoner managed to 
make up ” a pretty fair alibi, and. although the Dutchman positively 
identified iiim as the smaller of the two robbers, he was acquitted. 
After the jury had delivered its verdict the young man approached the 
Bench and said : “ Can I get my revolver back ? ” 

The young man thereupon, realizing his mistake, ran out of the 
Court room. The jurors, w'ho had not dispersed, were mad, and the 
Judge, who had never been much in sympathy with the alibi, was 
madder still. 

“ Can’t w'e get him back here and convict him ? ” asked the 
foreman. 

“ No.” replied the Judge in disgust, “ he has been acquitted, 
but I hope he robs the home of every one of you.” 16 M. L. J. 
(Jour.) 173. 

{vi) On the trial of a man for the murder of a young woman under 
circumstances of the strongest adverse presumption, the proof was that 
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the deceased had been murdered at her father’s cottage in the fore- 
noon of the day in question, and tlic prisoner alleged that he was at 
work the whole of that day with his fellow labourers at a distance 
from the cottage ; but it turned out that lie had been absent from his 
work about half an hour, an interval sufliciently long to have enabled 
him to reach the cottage, commit the murder, and rejoin his fellow- 
workmen. He was convicted, and before his execution confessed liis 
guilt. 60 C. C. Scss. Pap. 461 (Oct. 1, 1864). 


(uii) One of the most extraordinary and instructive cases of this kind 
that has ever occurred was that of Abraliam Thornton, who w'as tried at 
the Warwick Autumn Assizes, 1817, before Mr. Justice Holroyeel, for 
the alleged murder of a young woman, who was found dead in a pit of 
water about seven o’clock in the morning with marks of violence about 
her person and dress, from W'hich it was supposed that she had been 
violated, and afterwards drowned. The deceased’s bonnet and shoes 
and a bundle were found on the bank of the pit. Upon the grass, at a dis- 
tance of forty yards there was the impression of an extended human 
figure, and a large quantity of blood was upon the ground near the low'cr 
extremity of the figure, where there were also the marks of large shoe- 
tocs- Spots of blood were traced for ten yards in a direction leading from 
the impression to the pit upon a footpath, and about a foot and a half 
from tlic path upon grass on one side of it. When the body was found, 
there was no trace of any footstep on the grass, which >vas covered with 
dew not otherwise disturbed than by tlic blood; from which circumstan- 
ce it was insisted that the spots of blood must have fallen from the 
uu , being carried in some person’s arms. Upon the examination of 
the body, about half a pint of water and some duckweed were found in 
the stomach, so that the deceased must have been alive wlicn immersed 
in the water. There were no physical indications inconsistent with inter- 
course with consent. Soon after the discovery of the body, there were 
found in a newly harrowed field adjoining that in which the pit was 

situate, the recent marks of the right and left footsteps of the prisoner 

the footsteps of the deceased, which from the length and depth 
steps, indicated that there had been running and pursuit and that 

where th?di been overtaken. From that part of the harrowed field 
where the deceased had been overtaken her footsteps and those of the 

the spot whLr??h^ together, walkiii^g in a direction towards the pit and 

impression was found until the footsteps came within 

^ ^ ^ traced. The marks of the prisoner’s 

StaSLs th^ direction leading from the 

mn alone in th«f contended that he had 

Themarksofaman^-rf^ft\^^*^/K^^^ commission of the supposed murder. 

JL “eredrrr he P»-<>ner’s) 

prisoner had wo^rriohr ‘‘ the 

ches were fomd stains If P"soner’s shirt and bree- 

intercourse Tth the deceased 

standing these^pa^ntlv ieeulv" r* "'F which, notwith- 

ed. The prisoner and tlT d satisfactorily establish- 

preceding evening at a pubHe ^&nce on the 

midnight. About three ?n the together about 

at a stile near the spot, ^d abSit fon? ' ^**'“*S together 

poi, ana about four o clock the deceased called It the 
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liouse of Mrs. Butler, at Erclington, where she had left a bundle of 
cloths the day before. Here she appeared in good health and spirits, 
changed a part of her dress for some of the garments which she had left 
there, and quitted the house in about a quarter of an hour. Her 
way home lay across certain fields, one of which had been newly 
harrowed, and adjoined that in which the pit was situate. The deceased 
was successively seen after leaving Mrs. Butler’s house by several 
j>ersons, proceeding alone in a direction towards her own home, 
along a public road where the prisoner, if he had rejoined her, could 
have been seen for a considerable distance ; the last of such persons saw 
her within a quarter of an hour afterwards, that is to say, before or about 
half-past four. At about half-past four, and not later than twenty-five 
minutes before five, the accused was seen by four persons, wholly un- 


acquianted with him, walking slowly and leisurely along a lane leading in 
an opposite direction from the young w'oman’s course towards her home. 
About a mile from the spot where the prisoner was seen, he was seen 
by another witness about ten minutes before five, still walking slowly in 
the same direction, with whom he stopped and conversed for a quarter 

of an hour, after which, at twenty-five minutes past five, he was again 
seen walking towards his father’s house, which was distant about half a 
mile. From Mrs. Butler’s house to the pit was a distance of upwards 
of a mile and quarter; and allowing twenty minutes to enable the deceas- 
ed to walk this distance, and time of her arrival at the pit would appear 
to be twenty-five minutes before five; whereas the prisoner was first seen by 
four persons above all suspicion at half-past four or twenty-five minutes 
before five, and the distance of the pit from the place where he was 
seen was two miles and a half. Upon the hypothesis of his guilt, the 
prisoner must have rejoined the deceased after she left Mrs. Butler s 
house, and a distance of upwards of three miles and a quarter must have 
been traversed by him, accom])anied for a portion of it by the deceased 
and the pursuit, the imi)roj)cr intercourse, the drowning and the delibe- 
rate placing of the deceased’s bonnet, shoes, and bundle, must have taken 
place* within twenty or twenty-five minutes. The defence was set up ^ 
the instant of tlic prisoner’s apprehension which took place within a few 
hours after the discovery of the body, and was maintained without con- 
tradiction or variation before the coroner’s inquest 

magistrate, and also upon the trial, and no inroad was made on the 
credibility of the testimony by which it was 

timepieces to which the witnesses referred and ^yhIch differed much 
from^^each other, were carefully compared on the day after the occur- 
rence and reduced to a common standard, so that there could be no 

doubt at the real times as spoken to by them. cmnmi«ed the 

the bounds of possibility that the prisoner could have 

crime imputed to him ; nevertheless, public indignatio^ the calm 

excited tLt ills acquittal, though it afforded a 

drowned herself in a moment of ‘^^dueer^ It wS pLsible 

longer kept up by the companionship of h . , f the boots 

sj-rs; := s 
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wandering all night in fields without food. The allegation that the 
prisoner had used violence to the deceased, and therefore had a motive 
to destroy her, was mere conjecture ; and from the circumstance of her 
having been out all night with the prisoner, with whom she was 
previously unacquainted, and from evidence supplied from Mrs. 
Butler’s house there could be no doubt that the intercourse had taken 
place before her call there at 4 a. m., at which time she made no 
complaint but appeared composed and cheerful. Again, the inference 
contended for from the state of the grass, w ith drops of blood upon 
it where the dew had not been disturbed, was equally groundless ; for 
there was no proof that the dew had not been deposited after the drops 
of blood and it clearly appeared that the footsteps of the prisoner and the 
deceased could not be traced on other parts of the grass where, 
beyond all doubt, they had been together in the course of the night. 
Now, suppose that the alibi had been incapable of satisfactory proof, 
that the prisoner had not been seen after parting from the deceased, and 
that the inconclusiveness of the inference suggested from the discovery 
of drops of blood on the grass, where there W’ere no foot marks had 
not been manifested by the absence of those marks in other places 
where they had unquestionably been together in the night, the guilt 
of the prisoner would have been considered indubitable, and his 
execution certain. See Hans Gross. 

{viii) A brilliant young Irish counsel was defending a smart burgler; 
and upon the depositions the case was dead ” enough. If the witnesses 
were believed there was no answer. None could be called for the pri- 
soner without being exposed to cross-examination and giving awav 
** the last word,” 


After the case had been proved, the defending counsel W'as asked 
the usual question, Do you call witnesses ? ” “ No, my Lord, only to 

character.” 


elderly farmer stepped into the box and was asked if he knew 
the prisoner. The old man shook his head and answered. I know 
him only too well, sir.” 

•* You have come to give him a character, I understand ? ” 

Yes,” said the farmer, “and I’ll give him one too I ” 

“ You can stand do^vn,” said the prisoner’s counsel. 

’• No. no you can’t ” retorted liis opponent, w ho was watching his 
opportunity, and could not be content with leaving well alone. 

Q. ” What character does the prisoner bear ? ” 

A. “ A bad one sir.” 


Q- ** In what way ? ” 

. ... There was no objection taken to the question, 
boldly along, triumphing in his success. 

ham * Well,” said the farmer, “ he broke into 


so the counsel went 
my house and stole a 


Q. “ When ?” 


was s3h tiT turned out to be almost exactly the 

Dl^e^h.Vh the burglary for which h* 

place which was at least eiaiy miles 


as when he 
indicted, at a 
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Referring to this ineideiit Mr. Harris says : — 

“ It was always one of the mysteries of the profession to me that 
so many advocates think they mmt ask something ; as if the best ad- 
vocacy, nine times out of a dozen, is not silence.” 

Of course, there was an acquittal ; and it afterwards transpired 
tliat the old farmer tt-YW the prisoner's uncle. See Harris, Illustrations in 
Advocacy. 



CHAPTER XXXVIU 

As to Collateral Matters or (Indirect Cross-Examination) 


If you are desirous of getting an answer to a particular question, 
do not put it directly. The probability is that the witness will know 
your difficulty and avoid giving you exactly what you wish. If not 
altogether straightforward (and for such witnesses you should always 
be prepared) he will be on the alert and, unless you circumvent him, 
will evade your question. 

On this point Harris in his work on Hints on Advocacy says : — ■ 


“A series of questions, not one of them indicative of, but each 
leading up to the point, will accomplish the work. If the fact be there, 
you can draw it out, or if you do not so far succeed, you can put the 
witness in such a position that from his very silence the inference will 
be obvious.” Harris* Hints in Advocacy, p. 57. 


One of the greatest cross-examiners of our day advised a pupil 
in cross-examining a hostile witness upon a point that was material, to 
put ten unimportant questions to one that was important, and when 
he put the important one, to put it as though it were the most un- 
important of all. Harris’ Hints in Advocacy, p. 57. 

The line of opening questions should be remotely related to the 
subject and the witness should not be allowed to perceive the object 
in view. All suspicions in the mind of the witness should be allayed, 
so that he may be taken completely off his guard. 14 Cr. L. J. p. 20. 

The skilful cross -examiner may sometimes beguile a hostile 
witness into relating a version of the transaction which is wholly in- 
consistent with that told by him upon his own direct examination 
or which is entirely at variance with what has been previously relat- 
ed by another witness called by the adverse party. In either cose, the 
purpose of the cross-examination has been accomplished, the witness 
has either contradicted himself or else has discredited the evidence of 

exnSn adversary will be then put in the dilemma of 
L J 20 ^ away the contradictions of his own witnesses. 14 Cr. 


There is the old theory, never ask a question unless you are sure 

tton ThT-’ of oross-exanunl- 

tion. That is not the way m which I put it. I put it rather that no 

STh/aueition" important question unless he knows and 

form onlv I wil rnP" “"1 form, having regard to 

enroll Si “r" for an opportunity at every tur^ to 

c“u^ aZ hands of a skilful cross examiner 

objection^? objects ; he is asked, what is your 

tionable format quesHon °that“ 'fof«“‘od, by your objec- 

or two of thought, and be kn^s^'wTal^y- are" ”te^ 
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Ilow cleverly you have put it. And by the time you get back to the 
cjuestion, the witness has got his ‘wind,’ and you get your answer, 
favourable of course to the opposing party. 11 Cr. L. J. p. 79. 

When you have scored some points which are sufficient to 
discredit him, it will usually be the more prudent course to leave 
him there, self-condemned, instead of continuing the examination, lest 
you should give him time to rally and perhaps contrive a story that 
will explain away his contradictions. If, however, his lesson is well 
learned, and he repeats the narrative very nearly as at first, you will 
have to try another course, which will tax your ingenuity and 
patience. 


Procure from him in detail, and let his words be taken down, 
the particulars of his story, and then question him as to associated 
circumstances as to which he is not likely to have prepared himself, 
and to answer which, therefore, he must draw on Ins invention at the 
instant. Some ingenuity will be necessary on your part, after survey- 
ing his story, to select the weakest points for your experiment, and to 
suggest the circumstances least likely to have been pre-arranged. 
Having obtained his answers, do not permit him to pause, but instantly 
take him to a new subject, lead his thoughts away altogether from 
the matter of your main toj)ic. The more irrelevant your queries the 
better, your purpose is to occupy his mind with a new train of ideas. 
Conduct him to different places and persons and events. Then, as 
suddenly, in the very midst of your questionings, when his mind is 
the most remote from the subject, when he is expecting the next 
question to relate to the one that has gone before, suddenly return to 
your first point, not repeating the main story, for this, having been well 
learned, will probably be repeated as before, but to those circumstonccs 
associated with it upon which you had surprised him into invention on 
the moment. It is probable that, after such a diversion of his thoughts, 
he will have forgotten what his answers were, what were the fictions 
with which he had filled' up the accessories of his false narrative, and 
havinfT no leisure allowed to him for reflection, he will now a 

dilTcr^nt account of them, and so betray his falsehood, pf all the 
arts of cross-examination, there are none so efficient as this for the 


detection of a lie. 

“The chief skill in cross-examination consists in concealing from 
the witness the object with which questions are put, and tlje greatest 
imrenuitv of a cross-examiner lies in his success in undoing the witness 
self-possession. A truthful witness has to fall back upon the resources 
of his actual and real perception, and cannot be taken ' 

real position by any contrivance however well-conceived it may be. 
Let the question be put to him in any guise, he will be ready to 
answer it from his real perceptions of the facts as they occurred to him. 

His stremrth lies in relying upon his impressions of the events as on- 

received by him^ he is induced by some other mo- 

tive to describe thfem otherwise, he cannot but rely upon his original 

Impression. . 

A witness on the other hand, who is speaking otherwise than 

from Ws direct knowledge is liable his state- 
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this you ought to try first to inquire closely into the resources of his 
knowledge. “After surveying fully the story of the witness, you ought 
to select the weakest point for your experiment, and to suggest the 
circumstances least likely to have been pre-arranged. Having obtain- 
ed his answers permit him no pause, but instantly take Jiim to a 
new subject, lead his thoughts altogether away from the matter of your 
main operation. The more irrelevant your queries the better ; your 
purpose ought to be to occupy his mind with a new train of ideas. 
Conduct him to different places, and persons and events. Then as 
suddenly, in the very midst of your questioning, wdien his mind is the 
most remote from the subject, when he is c.xpecting the ne.xt ques- 
tion to relate to the one that has gone before, suddenly return to your 
first point, not repeating the main storj', for tliis having been well 
learned will probably be repeated as before, but to those circumstances 
associated with it upon whicli you had surprised him into invention on 
the moment. It is probable that, after such a diversion of his thoughts, 
he will have forgotten what his answers were, what were the fictions 
with which he had filled up the accessories of his false narration, and 
having no leisure allowed to him for reflection, he will now give a 
different account of them and so betray his falsehood.” Sec Hardwick 

p. 218. 

“A witness who is telling a false story can rarely so construct it 
that it shall be consistent with other associated circumstances which 
It IS impossible to anticipate. 


Hence it is that you must try tlie witness by questions on matters 
which only bear indirectly upon the point at issue. As, for instance, if 
he has sworn that on a certain day a certain person made to him a cer- 
tain statement, you cannot directly shake the fact thus sworn to, for the 
Witness has but to adhere to his assertion and he will baffle any amount 
of direct interrogation. But it is not at all likely that he has prepared 
himself with all the accompanying particulars, therefore you put such 

questions as these : Where was the conversation held ? At ^vllat time 

of the day ? Who was present ? Were they sitting or standing ? How 

did he come to the place ? Whom did he meet on the way ? How was 

eatlir H t the other party ? Did they speak loud or low ? Did they 

talk?n/’‘" Hmfl anybody come in while they were 

wJv Hmv long were they together? When they parted, which 

difl^h^*^ ^ o Whom did he meet afterwards ? At what time 

the cLe mav sL r." K particular eircumstanceL of 

by oS* wiLessM sn possible, preferring facts spoken to 

ronfrariinfS ^ U ..^ 1 ° Wm, ttot Only bv his self- 
kind are rap?div of others. When questions of this 

to fit them^n deprive the false witness of opportunity 

him a story which he \^11 invent suggest to 

questions. Dislocate them ^ as rapidly as you construct your 

the story, then another 

to the other, so that it shafl backward and forward, one object 
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Uefcrring to this point Harris, in his Hints on Advocacy, says 

“In cross-examining a witness who lies, you must apply the test of 
surrounding circumstances, and compare his testimony with that of the 
other witnesses. The latter will be the severest and the surest test if 
you apply it to the smaller details. It need hardly be said that the 
greater the number of witnesses to prove a concocted story the greater 
the certainty of exposure by a skilful cross-examiner. The main facts 
of a story may be so contrived as to be spoken to by all the witnesses ; 
but they cannot agree upon details which never occurred to them, or 
concoct answers to questions which they have no conception of. 


“But even in this mode of cross-examination you must be careful 
not to obtain an apparent corroboration where you seek contradiction. 
The way to avoid this is not to put tJic same question upon some impor- 
tant piece of evidence to every witness. If you have got the first con- 
tradicted by the second, let the matter rest ; the next witness may make 
a guess and corroborate the first, which will materially weaken the effect 
of the contradiction. By judiciously pursuing this line you may get all 
the witnesses to contradict one another.” See Harris, pp. 64-65. 

One of the greatest instances in modern times of this class of 
lying witness was the notorious “Claimant” and his supporter Luie in 
the famous Tichborne case. “It was wonderful how Orton told the 
story of the wreck, of his having been rescued and^conveyed to Australia, 
of his life in the bush, of his return and his recognition by persons who 
had kno^NTi in the real heir to the baronetcy. There was, doubtless, false- 
hood stamped unmistakably upon the whole story, but what gave it the 
appearance of truth which it presented to some minds was, not the pro- 
bability of any part of it, but the improbability that so ignorant a man 
could so skilfully have constructed so wonderful a story ; that it should 
not have broken down by its own inherent weakness even while being 
narrated-in-chief to the Jury. We know as a fact that it did not, and it 
therefore follows that a tissue of lies may support itself before a tri- 
bunal constituted for the purpose of eliciting the truth. Even after he 
had been discovered and exposed as an impostor, there were thousands 
who believed his story and believe it to this day. A lying witness 
therefore is not always to be disposed of by a flourish of the hand. 


See Harris, pp. 62-65. 

“In cross-examination in general, the great art is to conceal espe- 
cially from the witness the object with which the 

arc put. One mode of accomplishing this is by questioning the witness 

on indifferent matters.” See Best’s Law of Evidence. 

‘•Carry the witness to some distant and collateral topic and try h'® 

menioiy upL that, so as to divert his thoughts from the 

of the inquiry, and prevent his seeing the connection between tte 

tale he has told and the question you are about to put to him. 

^y'slow approaches, brin\ him back to the 

the investigation of which it is that you propose to show the falsity 
the story. 

The designs of his manoeuvre is, of course, to 
it may be concluded that it is a fabrication. 
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But in the process — somewhat tedious, it is true, to yourself and 
not always comprehended by others — the art of witness will not be 
the only nor the severest trial of your temper. Too often you will 
find the Judge complaining of the tediousness of repetition. He does 
not always see your drift, and especially if you are young, he is apt to 
conclude that you are putting questions at random, and to refuse you 
credit for a meaning and design in your queries. You must, in such 
case, firmly but respectfully assert your right to conduct your exami- 
nation after your own fashion, and proceed without perturbation, in 
the path your deliberate judgment has prescribed. Your duty is to 
your client. 

Illustration 


“In a case of affiliation of a bastard, the motlicr had sworn 
distinctly and positively to the person of the father, and to the time 
and place of their acquaintance, fixed as usual at precisely the proper 
period before the birth of the child. In this case the time sworn to 
was the middle of May ; and the place the putative father’s garden ; 
for an hour the witness endured the strictest cross-examination that 
ingenuity could suggest ; she was not to be shaken in any material 
part of the story. She had learned it well and with the persistence that 
makes women such difiicult witnesses to defeat, she adhered to it. She 
was not to be tlirown off her guard by a question for which she was 
not prepared, and the examination proceeded thus : — 

Q. “You say you walked in the garden with Mr. M. — ?” 

A. “Yes.” 

Q. “Before your connection with him ?” 

A. “Yes.” 

Q. “More than once ?” 

A. “Yes ; several times.” 

Q. “Did you do so afterwards ?” 

A. “No.” 

Q. “Never once ?” 

A. “No.” 

■ Q. “Is there fruit in the garden ?” 

A. “Yes.” 

Q. “1 suppose you were not allowed to pick any ?” 

A, “Oh, yes ; he used to give me some.” 

Q. “What fruit ?” 

A. “Currants and rasp-berries.” 

Q. “Kipe ?” 

A. “Yes.” 


course ^vas inThrSdic of The alleged inter- 

ripe till June. In Jhig *^0 raspberries are not 

had fallen in with the She 

thought, her account ofthlcaidL strengthen, as she 

of the questions, and consequentlv perceive the drift 

reflect that the fruit named was w ^ self-command to 

of Winning Cases, p. 210? m May.” Hardwick’s Art 


CHAPTER XXXIX 

As to Contradictions or Contradictory Statements 

When the witness has contradicted himself, the Advocate should 
not ask him to explain, but should take advantage of the contradiction 
in his argument to the Jury. If asked to explain, the witness will 
usually find some satisfactory explanation even if he is obliged to invent 
it, take back what he has said, or modify or change it. The observa- 
tions of Serjeant Ballantyne on this point will be found useful : — 

“It will not be out of place here to make some remarks upon 
cross-examination. The records of Courts of Justice from all time show 
that truth cannot, in a great number of cases tried, be reasonably 
expected. Even when witnesses are honest and have no intention to 
deceive, there is a natural tendency to exaggerate the fact favourable 
to the cause for which they are appearing, and to ignore the opposite 
circumstances ; and the only means known to English law by which 
testimony can be sifted is cross-examination. By this agent, if skil- 
fully used, falsehood ought to be exposed, and exaggerated statements 
reduced to their true dismensions. An unskilful use of it, on the 
contrary, has a tendency to uphold rather than destroy. If the 
principles upon which cross-examination ouglit to be founded are not 
understood and acted upon, it is worse than useless, and it becomes an 
instrument against its employer. The reckless asking of a number of 
questions on the chance of getting at something is too often a plan! 
adopted by unskilled advocates, and noise is mistaken for energy/ 
Mr. Barron Alderson once remarked to a counsel of this type — ‘Mr........ 

I you seem to think that the art of cross-examination is to examine 
crossly.’ ” See Wrottcsley on the Examination of Witnesses, II Ed., 
p. 83. 

“It is difficult to cross-examine a witness who says that no other 
person was present, or but one, now dead or far distant, whom there- 
fore it is impossible to contradict, and equally difficult to involve in 
self-contradiction, because all the circumstances may be true, except 
the one which he has b^en called to prove. In such a case there remains 
only an appeal to the Jury or Judge to look with suspicion upon evidence 
so easily forged, so impossible to be disproved, and ask that its worth 
be tried by its intrinsic probabilities, showing, if you can, how improb- 
able it is that such a statement should have been so made, or such a 
circumstance have occurred.” See Cox’s Advocate. 

It is a mistake to i)ursue a cross-examination simply for the 
purpose of getting discrepant or contradictory statements on immaterial 
or trivial facts. In a case before Mr. Justice Stephen, the learned Judge 
said : “I think it the greatest waste of time to ask questions in order 
to get contradictions with regard to conversations. There may be 
material points upon which it is important to cross-examine. If any 
tNvo persons were to give an account of the conversation which the two 
learned counsel have been holding for the last hour and a quarter, 
there would be, I suspect, a vast difference indeed between their state- 
ments.” (Harris* Advocacy, p. 59). Cox says : “Beware that you do 
not fall into the fault, only too common with the inexperienced, ot 
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AS TO CONTRADICTIONS OR 


He same Lie by a witness is usually taken as proof that he 'S repeating 
a lesson rather than narrating facts seen. A discrepancy to be of ar^y 
value in discrediting a witness, must be in some particular which, ac<;j>rd- 
ing to common experience, a man is not likely to have observe 
slightly as that he would give two different descriptions of it. 

As to Contradictions 


“Upon any given point, contradictory evidence seldom puzzles 
the man who has mastered the laws of evidence, but he knows little 
of the laws of evidence who has not studied the unwritten law of the 
human heart, and without this last knowledge, a man will not attain to 
the practical ideal.” — Bulwar. 

The advocate cross-examining a witness should conduct his 
examination with the testimony of the other witnesses in view, and 
endeavour, if possible, to secure a contradiction by the witness under 
examination of the other witnesses on whose side he has been called. 
He should also try to make the witness contradict himself, if he believes 
that he is lying or is mistaken. No self-respecting advocate will ever 
try to entrap an honest witness and get him into trouble which may 
lead to loss of reputation, even if, by doing so, he could win the most 
important cause. If, however, the witness is not telling the truth, he 
should be exposed, or, if he is mistaken, his mistake should be explained 
out of his own mouth, if possible, and if a satisfactory explanation 
cannot be obtained, the advocate in his argument to the Jury may 
comment with damaging effect on the mistake. Sec \Yrottcsley on the 
Examination of Witnesses, II Ed., p. 85. 

It has become atprominent canon in the law of examination, that a 
witness cannot be cross-examined as to any distinct collateral fact for 
the purpose of afterwards by contradiction impeaching the veracity of 
the witness. To allow an examination of this nature w’ould be to branch 
out a case into a series of indefinite issues foreign to the one for trial 
between the parties ; and leading perchance to infinite complication and 
prolixity, and the consumption of more time than it is practicable to 
bestow on the trial of each cause. 


Thus in an early and leading case on the subject, an action Avas 
brought founded on certain laws against usury, and for the recovery of 
a penalty alleged to have been incurred under these laAvs by a contract 
entered into Avith the witness. The witness had deposed to a contract, 
the nature of Avhich according to his representation, exposed it to the 
usury being as he said, a contract on the footing of a loan, 
while the case of the defendant was that the contract in question 
proceeded on that of partnership. It was proposed in cross-examina- 
tion to ask the witness as to other contracts said to have been made on 

tlie object : if answered in the affirmative, 
HontrL"t® ™ that that was the character of the defendant’s 

* iS*® negative, of contradicting him by the testimony of 

of .r*-- to be put, ^r^the 

fpenctly V? ®“"tracts to the issue^n the cause. 

this case the eontoadietion ehaUe^ged was in Xion to anotb- L" 
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tract, and a distinct subject-matter, and was so far accordingly treated as 
wholly irrelevant. 

In Attorney-General vs. Hitchock, Exchequer, p. 91, such a course 
of interrogation was treated as allowable in any case in which it was 
resorted to as a test of the testimony of the witness on the subject 
of his deposition, provided only it was to be found a case of contradic- 
tion on some prior portion of the witness’s statement. 


Thus it was observed by Pollock, C. B. — “My view has always 
been that the test, whether the matter is collateral or not, is this; if the 
answer of a witness is a matter which you would be allowed on your 
part to prove in evidence, — if it have such a connection with the issue, 
that you would be allowed to give it in evidence, then it is matter on 
which you may contradict him. Or it may be as well put, or perhaps 
better, in the language of my brother Alberson this morning, that if you 
ask a witness whether he has not said so and so, and the matter he is 
supposed to have said would, if he had said it, contradict any other 
part of his testimony then you may call that witness to prove that he 
had said so, in order that the jury may believe the account of the 
transaction which he gave to that other witness to be the truth, and that 
the statement he makes on oath in the witness-box is not true.” And 
a^ain: “It must be connected with the issue as a matter capable of 
being distinctly given in evidence, or it must be so far connected with 
it as to be a matter which, if answered in a particular way would con- 
tradict a part of the witness’s testimony ; and if it is neither the one, 
nor the other of these, it is collateral to, though in some sense it may 
be considered as connected with, the subject of enquiry. A distinction 
should be observed between those matters which may be given in evi- 
dence by way of contradiction, as directly affecting the story of the wit- 
ness touching the issue before the jury, and those matters which affect 
the motives, temper and character of the witness, not with respect to 
his credit, but with reference to his feelings towards one party or the 
other. It is certainly allowable to ask a witness in what he 

stands affected towards the opposite party in the cause, and whether he 
S not stand in such a relation to that person as is likely to alfect 
him and prevent him from having an unprejudiced state of mind, and 

whether he has not used expressions importing that he wouW be 
whctner ne n k evidence as might dispose of 

theTause in m;e ^Uy or thT othfr. If he denies that, . you may give 

evidence to what he has said, not with the view of having 

ft direct effect on the issue, but to show what is the state 
a direct err . the jury may exercise their 

of mind of th . » believed. But those cases where you 

mav^show the condition of a witness, or his connection with either of 
?f.fnarfe are not to be confounded with other cases, where it is pro- 
the ^ . witness on some matter unconnected with the 

"" ^jGoodeves’s Indian Evidence Aet, pp. 241-261. 

Prosecution for Perjury for making Contradictory Statement. 

A witness can be prosecuted under S. 193 I- P- C- for making con- 
tradictory statements in the same Court or different Courts. 

The Case-law on the subject is set forth beiow ; 

In every case of contradictory statements, it is not desirable to 
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prosecute a witness. Prosecution should always be in the interest of 
There is no laAV that a witness should be given an opportunity to 

explain discrepancies in his statement But it is ^ N "o44 

when it is read over to him. 1929 C. 390: 33 C. 644. Seed 

L. L. J. 442. 

If a witness makes a statement and later on in the same deposition 
contradicts it and says it was untrue, he cannot be convicted of perjury 
in the alternative, as the whole statement amounts to no more than 
second statement. 1927 N. 189 : 103 I. C. 101 : 23 N. L. R- 35 . 28 Cr. 
L. J. 645, 1929 N. 279 : 117 I. C. 210, 2 Weir 168, 34 I. C. 5 j6 Contra 10 

C. 937 and 26 M. 55. 

Where one of the two contradictory statements w'as made by a 
witness after the accused was discharged, the statement cannot be avail- 
ed of by accused for prosecution of witness for perjury. 42 C. 240, 1926 
N, 141 : 89 I. C. 713 : 26 Cr. L. J. 1401. 

Where a witness made a false statement before Committing Magis- 
trate but deposed truly at the trial, High Court refused to prosecute 
him. 37 C. 618, 1936 O. 873. Notice should not be issued if the case 
is pending. 1936 S. 140. 

A Court should not prosecute merely where there is discrepancy 
between a statement made on oath and a statement contained in a peti- 
tion in which he is not bound to state the truth, 2 Weir 169. 

A charge of perjury based on two contradictory statements can be 
successful only if the statements are irreconciliable. I P. R. 1914 Cr.» 
7 A. 44, 158 P. L. R. 1911, 26 I. C. 318 : 16 Cr. L. J. 14, 42 I. C. 783 : 18 
Cr. L. J. 1039. 

Accused cannot be convicted of perjury if at the time of making the 
second statement lie was not asked to explain his first deposition in the 
light of the second. 11 Cr. L. J. 853, 6 I. C. 409, 18 Cr. L. J. 772 : 41 
I. C. 148, 8 L. L. J. 442, 

No person should be convicted for perjury, unless it be proved that 
it is impossible that the statements of the accused made on oath can be 
true. 54 I. C. 673. 

If the contradictory statements are reconciliablc, there should be no 
prosecution for perjury and every possible presumption should be made 
in favour of reconciliation. 7 A. 38, I. P. R. 1914 Cr., 24 I. C. 576 : 15 
Cr. L. J. 488, 28 B. 533, 13 Cr. L. J. 23, 10 B, 124. 

Where a person is prosecuted for a statement, reliable evidence 
must be forthcoming about its falsehood. It is not furnished by liis 
mere previous contradictory statement. 13 I. C. 220 : 5 S. L. R. 136. 

In order to base conviction on contradictory statements, both the 
sUtements must be on oath. 82 I. C. 330 . 

r w statements must have been made intentionally, 13 

VnV; * recklessly or negligently. 86 A. 862, 72 P, L. R. 

pd ordering prosecution for contradictory statements, the nccus- 

ave a loctw penitentiae or an opportunity for retraction, 

reconciliation e^mUnation or correction. 230 RL. R. 1911, 19 I. C. 712, 

±, V. AiB, 84 I. C. 656. 
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If the contradiction is on an immaterial point, there should be no 
prosecution for perjury. 26 A. 509. 

Conviction can be based on contradictory statements. 18 B 377 
55 C. 1312. 

If one of the statements is made before a Magistrate not having 
authority to carry on preliminary inquiry and the other before a Magis- 
trate having jurisdiction, there will be no sufficient basis for an alterna- 
tive charge of perjury. 11 B. 702. 

A person making one statement under S. 164, Cr. P. C. and an- 
other contradictory statement at the trial, is guilty. 22 A. 115, 1908 
P. W. N. 73, 45 B. 834, 18 B. 377. 

It is not necessary that contradictory statements should have been 
made at different trials or inquiries for a prosecution for perjury. 26 M. 
55, 96 I. C. 505, 10 C. 937. 

Accused can be convicted of perjury for two contradictory state- 
ments on a single charge, if there is evidence to show which statement 
is false. 5 Bom. H. C. R. 49. 

Proof of contradictory statement on oath, without evidence as to 
which of them is false, is sufficient to justify a conviction. 4 M. H. 

C. R. 51. 

If a witness makes contradictory statements in Committing 
Magistrate's Court and in Sessions Court, it cannot always be supposed 
that the subsequent statement is the true one. 1935 N. 145 : 36 Cr. L. J. 
935 : 156 I.C. 257, 1933 N. 179 : 34 Cr. L.J. 649 ; 143 I.C. 747 Diss. from. 

Mere contradiction is deposition will not justify prosecution for 
perjury. 1934 S. 155, 1928 C. 862 : 55 C. 1312. 

Contradiction between F. I. R. and Evidence 

First information report under S. 154, Cr. P.C. is a very important 
piece of evidence, any material discrepancy between the statement con- 
tained therein and subsequent evidence will entail benefit of doubt to 
the accused. 

The decisions on the point are given below : — 

The complainant stated in his first information report that his 
bullocks were missing, but before trial Magistrate he stated that they had 
been stolen. He paid accused certain money for their restoration. The 
accused was prosecuted under S. 215, I. P. C. Held, that it was not 
proved that any offence under Penal Code was committed with respect 
to the bullocks. 1931 L. 157 : 181 I. C. 369 : 32 P. L. R. 38 : 32 Cr. 

L. J. 729. 

Where a person's statement in Court is different from one in the 
F. I. R., conviction cannot be based unless he is corroborated by other 
witnesses. 1933 O. 148 : 34 Cr. L. J. 498. 

Thi’cc dacoits were mentioned in the F. I. R. Witness stated that , 
six dacoits took part but identified two after 5 years : Held, that accused ^ 
should get the benefit of doubt. 1935 L. 146. 

If the statement contained in F. I. R. is inconsistent with any „ 
part of the testimony given in Court, it must be put to him in cross- t 
examination to afford him an opportunity of explaining or reconciling ^ 
the contradiction. 1931 L. 38 : 32 Cr. L. J, 522. 
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Benefit of doubt goes to accused in case of discrepancies bet\veei| 
F. I. R* and subsequent evidence. 1931 L. 157, 1923 L. 385, 1922 I/| 

410, 1933 O. 148, 12 Cr. L. J. 497, 1922 L. 459, 17 Cr. L. J. 147. 

Contradiction between Evidence and SUtement to Police 

SUtements are recorded by the Police during Police Investigation. 
S. 162, Cr. P. C. provides that accused has a right to contradict the 
witness by any statement made by him before the Police. As to liow 
much such contradiction can be proved, see the following decided 
cases : — 

It is only what is written in the Police diaries that can be used 
under S. 145, Evidence Act, to contradict the witness. The way to 
prove those portions, specifically put to the witness, is for the accused 
to mark the passage or passages in the copy from the Police diary 
supplied to him and then ask the writer of the statement to say that it 
is a true copy. 1928 L. 507 : 108 I. C. 162 ; 29 Cr. L. J. 343. 


The only way to contradict a witness is to prove his statement and 
put it to him under S. 145, Evidence Act, to permit him to explain the 
contradiction, if any. Statements made to Police cannot be used in any 
other way. 8 L. 605 : 1928 L. 17 : 105 I. C. 807 : 28 Cr. L. J. 983 : 
28 P. L. R. 649. 

If a witness admits having made the statement, the previous 
statement in writing need not be proved. If he denies and it is in- 
tended to contradict him, the relevant portions of the record contrary 
to his statement in Court must be read to him and witness should be 
given the opportunity to reconcile the same, jlt is only after this is 
done that the record of previous statement becomes admissible in 
evidence and then be proved according to law. 11 L, 460 : 1930 L. 491 • 
81 Cr. L. J. 1071 : 81 P. L. R, 797. 


Where accused is not allowed to cross-examine a witness with 
reference to certain omissions in his statement to Police and statemen 
in Court, it must be left to the Court to decide, whether in a particula 
case omission amounts to contradiction. 9 L. 889 : 1928 L. 257 : loJ_ 

I. C. 167 : 29 Cr. L. J. 348. See 53 C. 980, 1932 L. 103 : 135 I. C. 209, 

If the contradiction consists in this that a statement made at thek 
trial was not made in any part of the statement to the Police, it can bel 
proved. S P. 846 : 1926 P. 862 : 95 I. C. 890 : 27 Cr. L. J. 796, 

„„„ attested by the Sub-Inspector concerned, althoush 

recorded in his diary are recorded under S. 162 and can be used for tfic 

10?I?C.°242”*28‘cr!Lf “°®®'®^amination. 1927 O. 321 : 

Evidet^ ■" evidence under S. 32, 

nerson mad.; n^i-^ statement of the same 

26 Cr 142 ^ investigation. 1926 L. 122 : 89 1. C. 897 : 

S.32.twdencelerm“"rw‘"''^!l!’f!5u^^ 

same person made to H statement of the 

L. J. 1425 "s™ I c 897. investigation. 1926 L. 122 : 26 Cr. 

stated or did norSate^ hhn officer whether witness 

te to hun a particular matter, for a witness can be 
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discredited only by proving ^vhat is or what is not contained in the 
fhily proved record of his statement. 1931 C. 622, 56 M. 475, 1928 R. 
150*. 1928 A. 280. 1928 L. 507. 8 L. 605, 7 L. 264, 6 L. 24 Contra 1931 
P. 152 : 10 P. 107. But sec 1933 P. 580 and 1924 B. 510. 

A statement under S. 162 cannot be used during an inquiry or trial 
in order to sliow that witness is making statements in the witness-box 
which he did not make to tlie Police. 1933 M. 372 (2) ; 56 M. 475. 1932 

L. 103 and 1926 P. 20 Rel. on. 1926 P. 362 Expl. 16 A. 207 Ref. 

A witness cannot be confronted with the unwritten record of an 
unmade statement. All omissions arc not necessarily contradictions. 
1032 L. 103 (110). 1928 L. 257 ; 9 L. 389 Ref. 

Silence may be full of significance but it is not ‘ diction ’ and 
therefore it cannot be ‘ contradiction’. 1933 M. 372 (2) at page 373 : 
56 M. 475. 


Disallowing Cross-examination as to the statements which witnesses 
never made to Police, was to draw tlic attention of the witness to the 
omission and seek their explanation, is erroneous. 1933 N. 136 (144) : 
34 Cr. L. J. 505, 1931 P. 152 : 32 Cr. L. J. 797, 10 P. 107. 

Omission of some detail docs not mean that it was not stated, 
because the diaries are notoriously condensed. 1933 P. 440, 1933 P. 
589 : 147 I. C. 142. 

Only those portions of statement to Police are parts of judicial 
record, as have been actually used under S. 162 for contra^cting the 
witnesses in the manner provided by S. 145, Evidence Act. The ^^her 
parts cannot be relied upon by prosecution or defence. 1930 L. 449 : 
121 I. C. 66 : 31 Cr. L. J. 199. 


Entries in Police diaries can be used for a limited pui^ose of con- 
tradicting the prosecution witnesses. Reference by a ^ 

Police proceedings cannot be justified even under S. 17 . > 

109 I. C. 821 : 29 Cr. L. J. 493. 

Only a witness called by the prosecution can be 
Police statement. 8 L. 005 : 1928 L. 17 : 28 Cr. L. J. 983 : 105 1. C. 807. 

A statement to Police cannot be used J^6^8*9^^ 1^30 

ness. 1924 B. 510 : 21 Cr. L. J. 223, 4 R. 72, 31 Cr. L. J. 689 , 1939 


O. GO, 124 I. C. 444. 

A Court witness cannot be contradicted by o ice 
1927 L. 713 : 104 I. C. 444 : 28 Cr. L. J. 828. 


statement. 



CHAPTER XL 
As to Details 


(1) Cross-examination as to unimportant details ouglit to be 
avoided. 11 Cr. L. J. 74. 

(2) If the cross-examiner finds that the witness is drawing upon 
his memory and ingenuity and that lie was not actually eye-witness, he 
must cross-examine him as to particular details. 

Illustrations 

(i) Benjamin Francis Williams, K. C., was defending a man for 
murder. The case for the crown was that the prismier had come to tlie 
house of a witness one evening carrying a sack ; that he had opened the 
sack, and showed in it the dead body of a man called Jones ; that he 
had said that he had killed Jones, and was going to bury the body in 
some waste ground. A year or so afterwards the body was found in the 
waste ground and the chief witness told his story. 

The prisoner was arrested, and the defence was that it was a con- 
cocted story and too ridiculous to be believed. The cross-examination 
of the chief witness proceeded thus ; — 

Q. “Now you have told us all about the sack and the burial, and 
told us that when the prisoner left your house lie wliistlcd. Do you 
remember what tune the whistled ?” 

A. “I don’t know.” 

3:, suggest its name. Was it “Now wc shan’t be Ion<r ?” 

(The title of a then popular song). 

A. “No.” 


been ‘ surely, it must have 

was a^q^’u™ 20 m"L' x' p.73T'”'"‘ ^ 

question has often occurred to us whether it is more 

prudent to show to a witness that you suspect iiim, or to conceal vour 
doubU of his honesty. Either course has its advantage Bv disnlavinf/ 
your doubts you incur the risk of setting him upon hh guard and ?ead 
mg him to be more positive in his assertions and mTre circumslct n 

moral'c'war^ "when t'seesTharhe is 

of mind to story by V"^notX*^pr?scnce 

enabling you to conduct himtoto a fabvrinthTT^® j advantage of 

design, and so to exnose hU f«ic k ^ ^ 

absS-dities. falsehood by self-contradiction and 

to be telSTe/el af a «me of f ">'»« 

their testimony. 1985 O^h 46“cr“L j! 



CHAPTER XLI 

As to Direction of Sound and Capacity to Hear 


(1) A person’s right perception of a sound heard by him depends 

on his situation relative to the sound at the time of hearing, his 
nearness to or distance from it ; also on his capacity to hear. See 
Ram on Facts, p. 16. 

(2) Lawyers frequently attempt to induce aged or infirm witnesses 
to testify that they could hear plainly what was said by defendant, in 
an ordinary tone, at a distance, say, of forty feet. The lawyer first 
sj)caks in loud and distinct tone during the preliminary examination and 
then suddenly drops his voice in the hope that witness will ask him to 
repeat the question. This rule usually fails. See Prisoner at the Bar, 

p. 220. 

(3) “It is necessary to be extremely careful not to accept without 
verification statements of witnesses concerning the direction, the 
distance or the intensity of the human voice. The majority of people 
cannot tell whether a voice comes from above or below, from the right 
or from the left, from before or behind, from a distance or close at hand; 
and very few people know how defective their power of observation is in 
such matters. The reason often is found in the circumstance that a 
person cannot readily bring himself into touch with the locality, c.g., 
the street of a town, hills in the country, etc.” See Dr. Hans Gross, 

p. 68. 

(4) “Constitutional differences in quickness of hearing, sometimes 
marked between persons of the same race, are more marked between 
persons of different races. By putting his ear to the ground a savage 
hears sounds inaudible to a civilized man.” See Spencer, Principles of 


Psychology, p. 80. 

(5) Prince Henry tells Falstaff,— “Peace, ye fat-guts, lie down; 
lay thine ear close to the ground, and list if thou cansthcar the tread of 

travellers.” 

(6) The air of night is more favourable than that of the day 

for the transmission of sound. Gray puts down in his journal while 
visiting Keswick and its neighbourhood “In the evening I walked 
down to the lake by the side of Crow-park after sunset. A a disUnce 
were heard the murmurs of many waterfalls not audible in the day 
time.” Gray’s Works, Vol. II, p. 266. . , i 

(7) Frequently it is the later part of what is said that is heard, 

and nU the beginning. A variety of causes ™ay occasion this ; as 
noise at the commencement, the low tone of the speaker s f ^ 

time or the circumstances that the hearer s attention was not attracted 
to the speaker, until he ,had advanced in what he was saying. 

Ram on Facts, p. 17. , j i • u 

(8) A person may catch some only of, and not all, the words which 

another speaks and the consequence may be that the -rds caugh c^o 
,mt cxprLs the speaker’s meaning. A ludicrous mstanee of this is 

contained in a stoty thus told by Hume ; 

“Some young gentlemen of Lincoln’s Inn, heated by t eir cups. 
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]mving cli-unk confusion to tlie Archbi^iop (Laud), were 

tion, cited before the star chamber. They applied to the Earl ot Eorset 

for protection.” 

“Who bears witness against you ?” said Dorset. 

One of the drawers,” they replied. 

Where did he stand when you were supposed to drink this health ? 
subjoined the Earl. 

“He was at the door,” they replied, ’‘going out of the room. 

“Tush cried he ; “the drawer was mistaken : you drank to the 
confusion of the Archbishop of Canterbury's enemies and the fellow was 
gone before you pronounced the last word.” 

(9) Hooker also says of the eye, that is the “liveliest and the most 
apprehensive sense of all other ; ” and he thinks that things presented 
to the eye are more fit than words to make a deep and strong impres- 
sion ; that actions are better remembered than words, and to this cause, 
he refers the use of ceremonies performed on many occasions. “We 
must not think,” he says, “but that there is some ground of reason, 
even in nature, whereby it cometh to pass that no nation under 
heaven either doth, or ever did, some public actions which are of 
weight whether they be civil and temporal, or else spiritual and sacred, 
without some visible solemnity ; the very strangeness whereof, and 
difference from that which is common, doth cause popular eyes to 
observe and to mark the same. Words both because they are common 
and do not so strongly move the fancy of man, are, for the most 
part, but slightly heard ; and therefore with singular wisdom it hath 
been provided, that the deeds of men which are made in the presence 
of witnesses, should pass not only with words, but also with certain 
sensible actions, the memory whereof is far more easy and durable 
than the memory of speech can be.” See Hooker’s Eccles. Pol., B. IV, 
Vol, I of his works, p. 803, Ed, 1822. 

(10) Writers, ancient and modern, agree that the eye perceives 
quicker and better than the ear : — 

“The business of the drama must appear. 

In action or description. What we hear. 

With weaker passion will affect the heart, 

Than when the faithful eye beholds the part.” Ram on Facts, 19. 


CHAPTER XLn 
As to Discrepancies 

“ Cross-examining for small discrepancies in conversation is 
generally useless ; always so merely as a test of veracity.” 

“ Overlook discrepancies that are not very material, because dis- 
crepancies are often the strongest evidence of truth.” 11 Cr L J 
78-79. 

“ There are several discrepancies which though proved to the hilt 
could not possibly affect the issue on the mind of the tribunal 
trying it. There is no use of making such or eliciting such discre- 
pancies.” 

In a case before Mr. Justice Stephen, the learned Judge said : “ I 

think it is the greatest waste of time to ask questions in order to get 
contradictions with regard to conversations. There may be material 
points upon which it is important to cross-examine. If any two persons 
were to give an account of the conversation which the two learned 
counsel have been holding for the last hour and a quarter, there would 
be, I suspect, a vast difference indeed between their statements.” 

“ Veracity must be tested by divergencies of statement upon 
material points, and with reference to matters respecting which the 
witnesses could hardly be mistaken. Differences upon other points 
merely go to memory, closeness of observation, or descriptive 
power.” Harris’ Hints on Advocacy, p. CO. 

As to what are material and what are immaterial .discrepancies. 
Sergeant Ballantyne says : — “ Great discernment is needed to distinguish 
material from immaterial discrepancies, and never to dwell long upon 
immaterial matters, but if a witness intends to commit perjury, it is 
rarely useful to press him upon the salient points of the case, with 
which he has probably made himself tlioroughly acquainted, but to 
seek for circumstances for which he would not be likely to prepare 
himself. And it ought, above all things, to be remembered by the ad- 
vocate, that, when he has succeeded in making a point, he should leave 
it alone until his turn comes to address the Jury upon it. If a dishonest 
witness had inadvertently made an admission injurious to himself and, 
by counsel’s dwelling upon it, becomes aware of the fact he will en- 
deavour to shuffle out of it, and perhaps succeed in doing so.” 

Regarding the reason of the above rule, ,Cox says Beware that 
you do not fall into the fault of seizing upon small and unimportant 
discrepancies. Experience teaches us that there are few who can tell 
the same stor}^ twice in precisely the same way, but they will add or 
omit something, and even vary in the description of minute particulars. 
Indeed, a verbatim recital of the same tale by a witness is usually taken 
as proof that he is repeating a lesson rather than narrating the fact 
seen. A discrepancy, to be of any value in discrediting a witness, must 
be in some particular which, according to common experience, a man is 
not likely to have observed so slightly as that he would give two different 
descriptions of it. Remember you are dealing with a Jury composed of 
men Avho cannot understand refined distinctions, and have no respect 
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for petty artifices and small triumphs over a witness’s self-possession 
or memory, and that you will not win their verdict unless you show 
that the witness is not puzzled, but lying. Yet how often may this 
error be seen in our Courts, and verdict lost by the very cunning that 
was pluming itself upon its ingenuity.” Wrottcsley, p. 130. 

“If an attesting witness to a will should testify that he saw the 
testator sign his name, and should then be asked if he was sure he 
saw the testator make the very letters which form his name, would not 
the usual answer be, ‘I saw him write letters on the will, and then I 
attested it.* Tliis was Dr. Lushington’s opinion. ‘Lastly,’ said that 
eminent judge, ‘put this question — ‘were you not at the foot of the bed 
when the testator signed, and will you swear that, as the letters of 
the name would necessarily be backward to you as you stood, you are 
sure you saw the letters of the name formed ?’ Where is the honest 
witness who would dare to give a positive aflirmativc answ'er to tliat 
question ; especially, too, after the lapse, as in the present case, of more 
than two years ? It would be ridiculous in the Court to expect it; 
more especially, too, as it very seldom happens that witnesses follow 
the precise movement of a pen in the hand of a writer.” See Thomson 
V. Hall, 2 Rob. Ecc., pp. 426, 485. 

Theophilus Harrington, a Vermont Judge in the early part of the 
last century, was a man who loved the right and cared little for mere 
legal quibbling. “If justice controls your verdict,” he would often say 
to the Jury, “you will not miss the general principles of the law.’* 
At one trial, when the possession of a farm was in question, the defen- 
dant offered a deed of the premises, to which the plaintiff’s lawyer 
Daniel Chipman objected because it had no seal. 

“But your client sold the land, was paid for it, and signed the 
deed, did he not ?” asked the Judge. ^ 

”That makes no difference,” said Chipman, “the deed has no seal 

and cannot be admitted in evidence.” ’ 

“Is anything else the matter with the deed,” asked the Judge. 

“I do not know that there is.” 


“Mr. Clerk, said the Judge, “give me a wafer and a three-cor- 
nered-piece of paper.” 

The clerk obeyed, and the Judge deliberately made and affixed the 

seal. 

% ♦ 

“There, brother Chipman,” said he, “the deed is all right now, 

A man is not going to be cheated out of 

derkwkk.’^i« aT M. L j! 

details that are not important ought to be 


details'^w3«i^f T® something by examination of particular 

St th?f«H?n^f ^ fifty times over will that 

out immediately.” drop it. Leave it 

about the corrw^^^or ann^n does not argue with the witness 

other trifles. Ppropnateness of ^the language used or such 
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It has often happened that an Advocate has been placed not 
only in a false but in a grotesque position by not observing this rule. 
On one occasion a gentleman who desired to ‘score’ off a witness asked 
•‘Were you doing so and so, Sir ?” 

"Yes,” said the witness, “I were.” 

“\ou mean,” retorted the Advocate. “You was.” 

Ihe learned gentleman, I need not say, was overwhelmed witli the 
ridicule he had endeavoured to cast upon the witness. See Harris, p. 90. 

“A poor Welsh woman leaving home to attend an annual meeting 
of the Methodists replied, on being questioned as to the numerical 
amount of the probable assemblage, that ‘perhaps there would be a 
matter of four millions,’ — this in a little open ground that, by no possi- 
bility, could accommodate as many thousands.” See Hardwicke’s Art of 
VV inning Cases. 

When one person hears another speak, the impression which the 
words uttered make on the mind of the hearer is frequently not that of 
the very words, but of the sense or import of them. A witness asked 
what he heard a person say, does not in reply often mention the parti- 
cular words, but qualiBes them by adding “ or something of that sort; ” 
“or some such terms:” “or words to that effect;” “ or some 
e.xpression of that description ; ” “I don’t pledge myself for the exact 
words, but certainly to that effect ; ” “I heard A speak to B to this 
effect. I think, &c.” “I do not pretend to state A’.s words, but the 
substance, I believe, I am correct in,” See Ram on Facts, p. 28. 

It very often happens that words heard make no lasting 
impression : — 

“ I have slight memory of that walk 
Argyle, I think, spoke earnestly 
On State affairs, but of his talk. 

Not any word remains with me.” See Aytown’s Bothwell, 

Part HI. 

The attention of one witness being directed to one part or position 
of the subject of inquiry, and of another witness to a different point of 
view of the same thing, or the witnesses giving different degrees ot 
attention to a single incident, Courts expect there will be a difference at 
least in the minute of their testimonies, and such divergencies constitute 
no reasonable basis for discrediting their united testimony to the 
important facts, but tend rather to enhance the credit of the witnesses. 
See Hodder v. Philadelphia Rapid Transit Co., 217 Pa. St. 110, 117, 
66 Atl. Rep. 239, 242. 

It is a well settled rule that conflicting testimony must be recon- 
ciled, if it can reasonably be done, without imputing perjury to any 
witness. See Moor on Facts, S. 726. 

“ If rights were to be lost as a matter of course because of differ- 
ences in the perceptive faculties, habits of attention, or the memories of 
witnesses, in a very large proportion of cases involving wrongs to be 
redressed, the law would fail to furnish a remedy and this reproach 
should be avoided by reconciling conflicts in evidence if it can reasonably 
be done, and rejecting evidence found to be irreconcilable, if that can 
reasonably be done, so as to reach a conclusion as to the ***8*}^ 
the matter involved.” See Collins u. Janesville, 117 Wis. 415, 94 N. W. 

Rep. 309. 
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Clearing up by Court 

When the Magistrate saw tlie Police diary and observed that cer- 
tain discrepancies in the evidence of prosecution witnesses were not 
material, the conviction must be set aside. 1931 P. 96 : 131 I. C. 535 : 
32 Cr. L. J. 735 (1), 44 C. 876. 

The Police Officers sliould not try to remove all discrepancies in the 
evidence of witnesses as originally recorded with the object of presenting 
to Court a picture of witnesses making consistent and coherent statements. 
It is absolutely futile, 1935 L. 230: 150 I. C. 1056:35 Cr. L. J. 
1180. 

When two dishonest witnesses tell discrepant stories, Court must 
clear them. 1930 M. W. N. 169. 

Immaterial Discrepancies 

Discrepancies like sitting or standing, facing north or south or who 
snatched the dang, etc., at the occurrence are immaterial. 1923 C. 463 ; 
71 I. C. 657 : 24 Cr. L. J. 193. 

Prosecution evidence should not be rejected on immaterial dis- 
crepancies or probabilities. 1923 O. 217 : 74 I. C. 434 : 24 Cr. I,. J 770, 
1933 O. 333. 


I • . illiterate villagers come forward to depose as to evidence 

Which was crowded into their memory for a few moments, any little dis- 
crepancy or contradiction should not be taken as a proof of their men- 
dacity. 1931 L. 38 : 32 Cr. L. J. 522 : 130 I. C. 140 : 32 P. L. R. 259. 

pri prosecution has been implicating tiie accus- 

_ * rely on discrepancies or exaggerations in the 

I r but must lead evidence. 1928 P. 100 : 6 P. 627 : 107 

1. C. 805 : 29 Cr. L. J. 289. 


sarilv^rt^llf Statement as to date of birth is not necess- 

sanly to be discredited. 1924 O. 385 : 81 I. C. 484 : II O. L. J. 297. 

not iifvr^fM^ I between witnesses as to dates is 

20S : 1980 M W N®6o" bonajides. 1980 P. C. 18 : 121 I. C. 

and too'mfnfita of truth as well as discrepancies of falsehood 

of justice. 16 P. r"i 909 Cr.'TTR W. R^ToorCr!' 

come “‘depose^'^mfs. leo f 84 Cr. L. XsSs. 

same always taken that they tell the 

a greater sa (TAci tv infirmative of testimony, because 

B. H. C R ^rr». ^ witnesses would have avoided it. 11 

previo^^YnSsmAni^*^ two persons attempt without 

be discovered ^ relate an incident, discrepancies will invariably 

crea. 1035 g. 145 ^ ^^g 

witness.^^Oif immaterial points do not disrtedit the 
upon such points witness should be regarded with suspicion if 

ments. 1935 S. iS (iss^^ discrepancies can be detected in their state- 

When accounts of a transaction come from the moutlis of different 
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witnesses, it is seldom that it is not possible to pick out apparent or real 
inconsistencies between them. On the contrary a close and mLute 
apeeinent induces the suspicion of confederacy and fraud. Field’s Law 
f E\ idence in British India, 8th Ed., p. xxi of Introduction. 


If a person talks over the incidents of some startling accident or 
other abnormal occurrence to some persons who were also present there, 
he will find that he observed some things which did not attract the 
attention of some of his fellow-observers, while some of them have seen 
matters whieh escaped his observation. Ibid. 


The angle of view at which each observer stands, the objects that 
rnore or less intervene, the number of surrounding and distracting 
circumstances, and the difference between the powers of observation and 
keenness of sight of different individuals, together with other causes will 
readily account for this circumstantial variety, while all are agreed about 
the broad incidents of the substantial truth. Ibid. 


Experience tells us that a certain variety in detail accompanies and 
even indicates truth, while a close and minute agreement is significant 
of conspiracy and falsehood. Ibid at p. xxii. 


In a case of assault five witnesses described the incident and all 
detailed the names of the eleven accused in the same order. It may safely 
be said that, without concert, this could not possibly happen. It 
appeared that the Muklitar obtained a copy of the complaint made some 
days previously and, in order to guard effectually against discrepancy, 
he had made each of the five witnesses commit it to memory. Ibid at 
p. xxiii. 

Where several witnesses bear testimony to the same transaction 
and concur in their statement of a series of particular circumstances, 
there can be only t^vo conclusions — either the testimony is true or the 
coincidences are the result of concert and conspiracy. To determine 
which is the case, there are two valuable tests. Fbst, are the witnesses 
independent and acting without concert ? Second, are the coincidences 
natural and undesigned ? Ibid at p. xxii. 

In case of omissions in the evidence, it will be important to see 
whether the omission to mention a particular fact arises from wilful 
suppression or from witness’s attention being rivetted upon some other 
facts, with describing which his mind has been wholly engrossed. If the 
fact be one which could not possibly have escaped his observation, 
supposing him to be a true witness, and if, on being indirectly questioiied, 
deny such knowledge, the supposition of inadvertence is scarcely possible^ 
and a discrepancy is apparent. Field’s Law of Evidence in British 
India, 8th Ed., p. xxvi. 


Materia! Discrepancies 

In case of material discrepancies in prosecution story accused gets 
the benefit of doubt. 1923 L. 195. 

Statement of a witness in hopeless conflict with his previous one 
should be rejected. 1925 L. 483 : 92 I. C. 577 : 26 P. L. R. 659 : 27 


Cr. L. J. 289. 

In 'ease of discrepancies between first information ^port and 
complaint and subsequent evidence, the accused should get be^fit of 
doubt. 188 P. L. R; 1915 : 34 P. VV. R. 1915 Cr., 92 I. C, 209, 7 L. L. J. 

06, 172 P. L. 11. 1914. 

Where material discrepancies occur betAveen statements o 
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berating witnesses before the Police and the Court there is no corrobora- 
tion of approver’s story. 36 P. W. 11. 1010 Cr. : 11 Cr. L. J. 580. 

It is not permissible to reject the prosecution story owing to 
immaterial discrepancies or improbabilities. 1923 O. 217 : 7i I. C. 431 : 
24 Cr. L. J. 770 : 10 O. L. J. 68. 


Discrepancies in the statements of witnesses on material points 
must not be lightly passed over as they seriously affect their testimony. 
36 A. 187. 

Where material diserepancies exist between the statements of 
corroborative witnesses before Police and the Court there is no corrobora- 
tion. 35 P. W. R. 1910 Cr. 

Expression of opinion that discrepancy between complaint and 
subsequent evidence does not affect prosecution case is misdirection. 
1934 C. 77 : 35 Cr. L. J. 483 : 147 I. C. 832. 

Discrepanej' between statements of approver and witness cannot be 
c-xplained away by reference to statements before Police. 1934 L. 102 : 
35 Cr. L. J. 517. 



CHAPTER XLni 
As to Hearsay Evidence 

S. CO, Indian Evidence Act, provides that oral evidence must, in all 
cases whatever, be direct ; tliat is to say— 

if it refers to a fact whicli could be seen, it must be the evidence of 
a witness wlio says lie saw it ; 

if it refere to a fact which could be heard, it must be the evidence 
ot a witness who says he heard it ; 

if it refers to a fact which could be perceived by any other sense or 
in any other manner, it must be the ev’idence of a witness who says he 
perceived it by that sense or in that manner ; 

• u 1 1 ^ refers to an opinion or to the grounds on which that opinion 
IS held, it must be the evidence of the person who holds that opinion on 
those grounds : 

Provided that the opinions of experts expressed in any treatise com- 
monly offered for sale, and the grounds on which such opinions arc held, 
may be proved by the production of such treatise if the author is dead or 
cannot be found, or has become incapable of giving evidence, or cannot be 
called as a witness without an amount of delay or expense which the 
Court regards as unreasonable : 

Provided also, that if oral evidence refers to the existence or 
condition of any material thing other than a document, the Court may, 
if it thinks fit, require the production of such material thing for its 
inspection. See S. 60, Ev. Act. 

“The term ‘ hearsay, ’ being used in more than one sense, is 
misleading and has not, for that reason, been used in this section. In its 
more generally accepted sense, the term ‘ hearsay ’ is used to indicate that 
evidence which does not derive its value from the credit given to the 
witness himself, but which rests also in part on the veracity and com- 
petence of some other person. ’* See Taylor, S. 570. “Oral or written 
statements made by persons not called as witnesses are inadmissible to 
prove the truth of the matters stated, except when such statements 
become relevant under some section of the Act as exceptions to the 
rule against hearsay.” See Phipson, 7th Ed., 212. “Thus, a statement of 
an ofRcer of the Motor Vehicles Department contained in a letter in reply 
to an inquiry is mere hearsay and not evidence, unless the ofTieer himself 
appears in Court to depose to the contents of the letter.” 1933 C. 178 ; 
141 I. C. 248. 

Statements made by persons not examined as witnesses may in 
some cases amount to “original” as distinguished from “hearsay” or 
“derivative” evidence, e.g., statements which are part of the res gestae, 
(S. 6, Ev. Act) ; whether actually constituting a fact in issue, as a libel or 
a contract, or accompanying and explaining a fact in issue, as the cry 
of the mob during a riot ; statements expressing knowledge, intent, or 
mental or bodily feeling, (S. 14, Ev. Act) ; statemenU amounting to acts 
of ownership, as leases, licences, and grants, (S. 13, Ev. Act) ; complaints 
in cases of rape ; statements constituting motiv'* (S. 8, Ev. Act). The 
admissions of a person whose position in relation to the property in suit 
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it necessary for one party to prove against another under S. 19 are m 
fhi nature oToriginal Tvid Jnee and not hearsay, though such person 
alive and has not been cited as a witness. 5 239. bimilariy, a 

statement made by an accused person immediately after the commission 
of the offence may be relevant as showing his stete of 

that statement is a repetition of what somebody else said to him, the 

latter statement is mere hearsay and thus inadmissible 

the evidence of a person who heard it. 81 I. C. 717: 1924 L. 733 . 

Cr. L. J. 1005. 

The rejection of hearsay is based on its relative untrustworthmess 
for judicial purposes owing to (0 the irresponsibility of the original 
declarant, whose statements were made neither on oath, nor subject to 
cross-examination; (li) the depreciation of truth m the process of 
repetition ; and (Hi) the opportunities for fraud its admission would open ; 
to which are sometimes added, (m) the tendency of such evidence to 
protract legal inquiries, and (v) to encourage the substitution of weaker 
for stronger proofs. See Taylor S. 570, Best S. 492, Phipson, p. 215. 

As to the inadmissibility of hearsay evidence the following deci- 
sions of valious High Courts will be found useful : — 

In India, it is most dangerous to accept vague statements of hear- 
say information. Often it so happens that what a man hears, he be- 
lieves that he saw it himself. 1924 O. 187 : 74 I. C. 535 : 24 Cr. L. 


J. 791. , . . 

It is admissible evidence for a living witness to state the opinion 
on the existence of a family custom and to state as the grounds of that 
opinion information derived from deceased persons. But it must be the 
expression of independent opinion based on hearsay and not mere re- 
petition of hearsay. 23 A. 87 (51). 

Under the Evidence Act hearsay evidence is inadmissible to prove 
a fact which is deposed to on hearsay, but does not necessrarily preclude 
evidence as to a statement having been made upon which certain action 
was taken or certain results followed. 1926 M. 1003 ; 97 I. C. 785 : 24 
M. L. VV. 227. 


Hearsay evidence amounting to evidence of general repute is ad- 
missible in proceedings under Chapter VIII of Cr. P. C. (security cases). 
6 Bom. L. R. 84, 6 B. 34, 2 P. W. R. 1909 Cr. 


Hearsay is always inadmissible as substantive evidence whether that 
evidence be elicited in examination or cross-examination. But hearsay 
may be admissible in cross-examination in so far as it touches the ques- 
tion of the credibility of the witness examined. 16 C. 210. 

Former statements of a person giving the date of his own birth arc 
admissible under the combined operation of Ss. 21 (1), 82 (7) and 18 (a). 
Evidence Act, but they do not possess any probative force because of the 
source of his information being only hearsay. 213 P. L. R. 1910 : 7 I. 
C. 505. 

The moment a witness commences giving hearsay or other inad- 
missible evidence, he should be at once stopped. It is not safe to rely 

on a subsequent exhortation to the jury to reject hearsay evidence and 

to decide on legal evidence alone. 7 W. R. Cr. 25. 

, . evidence of a witness that complainant identified the articles 

Which were recovered is inadmissible as hearsay. 1921 L. 727 : 25 Cr 

L. J. 1347 : 82 I. C. 707. 
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Deceased made a statement prior to her death as the motive of the 
accused. Held, it could not be proved by hearsay evidence, by the testi- 

statement. 54 M. 931 : 1931 

!>!♦ OoJ I Otj Cr* ii* J. ol. 


Wlien tlie evidence of witness is hearsay, it is not relevant and 
should be disregarded. 2 C. W. N. 193. 


When hearsay evidence is improperly admitted, the question for 
tlic a))pcl!atc Court is whether rejecting that evidence, enough remains 
to support the finding. C B. L. U. 495. . 

A deposition containing hearsay evidence cannot be transferred 
under S. 228, Cr. P. C. 3 P. 781 : 1925 P. 51 : 26 Cr. L. J. 270. 

A statement by a witness that some one not produced as witness 
had informed him as to the disposal of body by the accused is hearsay. 
33 Cr. L. J. 637. 


Statement made by an accused immediately after the occurrence is 
relevant as showing his state of mind but when that statement is a re- 
petition of what somebody else said to him, the latter statement is hear- 
say, unless proved by tlie evidence of a person who heard it. 1924 L. 
733 : 25 Cr. L. J. 1005 : 81 I. C. 717. 

The evidence of investigating officer that one of the accused is 
known by a different name is hearsay if his information is derived from 
others. 29 Cr. L. J. 449. 

Evidence of identification proceedings is, in substance, evidence of 
statements made by witnesses in the course of investigation. They are 
hearsay and arc not substantive evidence. They can be used merely 
to corroborate or contradict. 27 Cr. L. J. 813 : 95 I. C. 477. 

Evidence of what complainant stated to the witnesses as having 
been done to the accused is inadmissible as hearsay if the complainant 
goes back upon the story told by him to the witnesses. 13 C. L. R. 125. 

Report of an expert is merely hearsay. 1923 A. 601, 1924 N. 183. 

A statement in a newspaper is merely hearsay. 1925 L. 299 : 26 
Cr. L. J. 1078. 

The opinion and impression of a witness that assembly appeared to 
be unlawful is only hearsay. 1928 P. 98 : 105 I. C. 284. 

Illustration 

The following anecdote relating to the value of common report is 
told of John Wesley “John had a curious interview there (Bath) witli 
Beau Nash, for it was in his reign. While he was preaching, this 
remarkable personage entered the room, came close to the preacher, and 
demanded of him by what authority he was acting. Wesley made 
answer, “By that of Jesus Christ, conveyed to me by the present 
Archbishop of Canterbury, when he laid his hands upon me and said, 
‘Take thou authority to preach the Gospel. ’ ” 

Nash then affirmed that he was acting contrary to the ^ laws . 
“Besides,” said he, “your preaching frightens people out of their wits. 

“Sir,” replied Wesley, “did you ever hear me preach ?” 

“No,” said the Master of the Ceremonies. 

“How then can you judge of what you never heard ? 

Nash made answer, *’By common report.” _ 

“Sir,” said Wesley, ‘is not your name Nash ? I dare not judge ot 
you by common report ; I think it is not enough to judge by. 
Southey’s Life of Wesley, Vol. I. 



CHAPTER XLIV 
As to Identification of Animals. 


Identification of animals, though dillicult, is not inii>ossible. 

There are peculiarities in animals from winch one can recognise 
them. 25 P. R. 1883 (Cr.). 

Identification of animal by freshly flayed skin is suspicious. 29 I. 
C. 72 : 16 Cr. L. J. 440. 


As a rule the fore-hoof of a horse is roindir and more confined, 
whilst the rear-hoof is more elongated and nurc open. The size and 
shape of the shoes, the number of the nails and the distance from one 
another, etc., are often so characteristic that their impi'cssions may 
very well serve to establish identification. Criminal Investigation by 
Dr. Hans Gross, Ed. 1934. See 5 L. 396 : 1925 L. 19 : 27 Cr. L. J. 170. 


Undoubtedly animals and things may be identified by those familiar 
with them by the noise they make. Observation teaches that identifica- 
tion in this manner may often be safely established. 37 N. Rep. 153, 
180 Mass. 492. 


It is in experience that dogs can be recognized by their owners in 
pitch dark night from a great distance by their peculiar barking, even if 
the owner does not actually see them. 180 Mass. 492. 

On the whole Identification of animals is not so easy as that of men 

or women. The risk is that every individual has got some peculiar 

features, size, gait, etc., and he can always be made out by lliose who 

often see him. But in the case of animals the question of features does 

not arie. They can only be identified by persons who generally attend 
them. 


Illustrations. 

(0 A distinguished lawyer of about 25 years standing had a beauti- 
ful hone which he brought to the District Court with his carriage. The 
animal was so fast and its gait was so peculiar that it almosi went 
dancing on the road. Attention of way-farers, litigants and lawyers was 

of the horse was chesnut and it 

the Court'^SLnvT r ‘■"“'“‘•‘‘J- The horse had been coming to 
to steal ^ ‘"S 'verc tempted 

Iwav The I “ “ sueeessful nocturnal visit they took it 

number of he secured the services of 

year there wm Lambardars to trace the horse. For full one 

Comb som^ o^ ” On® day while he was sitting in the 

in the neishbour?nf“sf “ certain village 

of the Ste^e State. He at once went to see the Judicial Miuister 

deter !udge“a"Vr§*“ was a very 

of animals® the defective identification 

how a theft case failed in L Ltd 

jumped to the saw the horse after full one year 

nciusion that it belonged to him. He honestly believed 
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1 '’^'p °f the Judicial Minister he 

brought the horse to h.s house. The number of his brother praeUtioner^ 

at he Bar was about 70 and majority of them by looking’^t the S 

and Its trot were positive that it beloged to the said lawyer Th«e 

were only a lew awyers who doubted the ownership of the horse. The 

lawyer found that the horse was not so swift as his original horse. He 

accounted lor the difference by arguing in his mind that it had not 

been properly looked after and that it had been concealed in a place for 

such a long time He, therefore, tried that the horse should reUin its 

original trot and swiftness. To accomplish this, the lawyer used to take 

the horse for galloping early in the morning for about a couple of hours. 

This went on for a week, but the horse would not regain its original 

position. The lawyer had a very noble wife who at once observed that 
the horse was not the same as the one stolen. Due to her persuation 
and his unsuccessful attempt to get the horse to the oricrinal speed 
the lawyer was also convinced that the horse did not belong to him.’ 
He returned it to the person with apologies and thus the matter 

was ended. To crown all, the lawyer got his original horse back after 
three months. 


(ii) It is well known that shepherds readily identify their sheep, 
however intermingled with others and offenders are not unfrequently 
recognized by the voice. Syme’s Justieiary Report, p. 284. Wills’ Cir- 
cumstantial Kv., 6th Ed., p. 190. 

(Hi) A darvesh was journeying alone in a desert when two mer- 
chants suddenly met him. 

“You have lost a camel ?” said he to the merchants. 

“Indeed, we have,” they replied. 

“Was he not blind in his right eye, and lame in his left leg ?” said 
the dervish. 

“He was,” replied the merchants. 

“Had he not lost a front tooth ?” said the darvesh. 

“He had,” replied the merchants. 

“And was he not loaded with honey on one side and wheat on tlie 
other ?” 

“Most certainly he was,” they replied ; “as you have seen him so 
lately, and marked him so particularly, you can, in all probability, con- 
duct us on to him.” 

“My friends,” said the darvesh, “I have never seen your camel, nor 
even heard of him, but from you.” 

“A pretty story, truly,” said the merchants, “but where arc the 
jewels which formed a part of his cargo ?” 

“I have neither seen your camel, nor your jewels,” repeated the 
darvesh. 

On this they seized his person, and forthwith hurried him before 
the Qazi, where, on the strictest search, nothing could be found ui)on 
him, nor could any evidence whatever be adduced to convict him, either 
of falsehood or of theft. 

They were then about to proceed against him as a sorcerer, when 
the dervish, with great calmness, thus addressed the Court : — 

“I have been much amused with your surprise, and own that 
there has been some ground for your suspicions but I have lived 
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long, and alone ; and I can find ample scope for observation, even in 
a desert. I knew that I had crossed the track of a camel that had 
strayed from its owner, because I saw no mark of any human footstep 
on the same route ; I knew that the animal was blind in one eye, be- 
cause it had cropped the herbage only on one side of its path ; and 
I perceived that it was lame in one leg, from the faint impression 
which that particular foot had produced upon the sand ; I concluded 
that the animal had lost one tooth, because wherever it had grazed, a 
small tuft of herbage had been left uninjured in the centre of its bite. 
As to that which formed the burden of the beast, the busy ants inform- 
ed me that it was com on the one side and the clustering flies that it was 
honey on the other.” 

{iv) A farmer, though severely cross-examined, remained very 
positive as to the identity of some ducks which he alleged had been 
stolen from him, “How can you be certain”, asked the counsel “I have 
some ducks of the same kind.” “Very likely,” was the cool answer of the 
farmer “those are not the onlv ducks I have had stolen.” See P. L. R. 
(1908) Jour., p. 72. 

(o) The following story is narrated about a lawyer who sent his 
she-bufFalo to another village as it had become dry. After six 
months, some of his tenants came and left the she-bufialo at his house in 
the absence of the lawyer. The lawyer came back from the Court at 4 p.m. 
and found that some of his flower pots had been broken. On enquiry 
from the servants he came to know that it was the work of the she- 
buffalo which had been going about in the verandah and the com- 
pound. The lawyer got annoyed and sent it to cattle pound through 
his servant. He met the tenant after about six days and was told 
that the latter had left the buffalo at his house. The lawyer looked 
perplexed and denied all knowledge of the buffalo. The incident of 
the breaking of the flower pots by the she-buffalo was still fresh in 
Ins mind and he asked the tenant to go to the cattle pound to ascertain if 
it was the same buffalo. The tenant came back and informed the 
Uwyer that it was the same. The lawyer had to pay a fee of about 
fii M ^ ® animal back from the cattle pound. This shows that 

the identification of ones own animal is so very difficult; the lawyer 
failed to recognise it although the she-buffalo had been with him for 
about 5 years. 



CHAPTER XLV 

As to Identification of Dead Body 

1. Identification of a dead body is possible only if it has not 
reached the advanced stage of decomposition. Although the body is 
decomposed it can be identified by means of clothes, age, height, etc. 
1923 L. 40 ; 25 Cr. L. J. 783, 15 P. VV. R. 1915. 

2. Where the head is cut aff and the rest is swollen, identification 
by looking at the photograph is not reliable. 9 Mysore L. J. 142. 

To Determine Sex. 

1. When the entire body is available there is no difficulty in 
determining the sex. When mutilated fragments of a body or only 
bones arc available for examination, the following are the more import- 
ant sexual characteristics of the skeleton in the female : — 

(t) The bones are smaller, thinner and lighter and muscular attach- 
ments less prominent than in the male. 

(?f) The pelvis is shallower, wider, ilia more expanded, sacrum 
more concave than the male (where it is straighter), the symphysis shor- 
ter, pubic arch wider, with edges more diverted, formina more triangular 
and outlets larger than in the male. 

2. The ribs have a greater curvature than in the male. Lyon’s 
Med. Jur., Ed. 1904, p. 32 

Illustrations. 

{i) In a case of murder a witness was pressed, with the following 
results In this case the question was to what sex the deceased belonged. 

Q. “Do you mean to say you know the deceased by her clothing? 

A, “Yes, I know every garment she wore.” 

Q. “But do you mean to say you know the deceased person was 
the woman ?” 

A. “Yes.” 

Q. “How do you know her ?” 

A. “By her features.” 

Sentence : Death. 

(ii) In the case of murder of Harriet Smith, « 
servant, it was clear that no charge of murder could be 
proved without identification. The authorities boldly made a 
dash for the capital charge, in the hope that something might turn 
out. And now, driven to their wit’s end, old Mr. Smith w^ examined 
by one of the best advocates of the day and this is what he made of 

him : — 

Q. “You have seen the remains ?” 

A. “Yes.” 

A. “Whose do you believe them to be ?” 

Q. “My daughter’s, to the best of my belief.” 
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A “Why do yo believe them to be your daughter s ? 

q'. “By the heigl.t, the colour of hair and the smallness of the 

foot and leg.” 

That was all, and it was nothing. 

But there must needs be cross-examination if you arc to satisfy 

your client. So the defendant’s advocate asks : 

Q. “Is there anything else upon which your belief is founded . 

A. “No,” hesitatingly answers the old man, turning his hat about 
as if there was some mystcrj" about it. 

There is a breathless anxiety in the crowded Court, for 

ness seemed to be revolving something in his mind that he did not 
to bring out. 

“Yes,” he said, after a dead silence of two or three minutes. “My 
daughter had a scar on her leg.” 

There was sensation enough for the drop scene. More cross-exami- 
nation was necessary now to get rid of the business of the scar and some 
re-examination too. 

The mark, it appeared, was caused by Harriet’s having fallen into 
the fire-place w'licii she was a girl. 

Q. “Did you sec the mark on the remains ?” asked the prisoner’s 
counsel. 

A. “No, I did not examine for it. I had not seen it for ten 
years.” 

There was much penmanship on the part of the officers for the 
Crown, as many interchange of smiles between the officials as if the 
discovery had been due to their sagacity ; and they went about say- 
ing, “How about the scar ?” “How will he get over the scar ?” “What 
do you think of the scar ?” Strange to say, the. defendant’s advisers 
thought it prudent to ask the Magistrate to allow the doctors on both 
sides to ascertain whether there was a scar or not, and stranger still, 
while giving his consent, the Magistrate thought it was very immaterial. 

It proved to be so material that when it was found on the teg, 
exactly as the old man and a sister had ilescribed it, the doctors cut it 
out and preserved it for production at the trial. 

The sentence was death. 

I 

{iii) In a case of murder, in which a witness had sworn to the body 
of the deceased by certain work he had done to the dress in which the 
body was clad, the question was asked : 

Q. 

A. 


‘Do not all dress-makers sew pretty much alike ? 
“Yes.” 


Q. 

A. 


ii 


(4 


How, then can^you say this work is yours?” 
Because, I know my work from everybody else’s. 




» i - 


, I 



CHAPTER XLVI 


As to Identification of Persons 


Circumstances Affecting Accuracy of Observation 

1 . A person’s right perception of an object seen by him denends 
on several circumstances. It depends mainly— ^ depends 

or distinS from *» 

ness an’ibtec? Z off. 

(tn) He may be able to discern clearly things at a great distance 

b^^thlTf objects near to him ; that is, he may 

be either far-sighted or near-sighted. ^ 

(to) His right perception of the object may also depend on the 
light by which It is seen and therefore on the time, whether day or 


(v) It may depend, also, on the length or shortness of the time he 
has, in which to view the object. 

(vi) It may depend also on the freedom of ^his view from all ob- 
strutions at the time, from whatever cause, or momentary. 

(uii) The sun shining full in the face of a person may very much 
obstruct his sight. And the same effect may be produced by falling 
snow, or dense rain or smoke. See Ram on Facts, Chap. II, p. 7 . 

Peculiarities o/features.—Stature, feature, some defect, deformity 
blemish or other thing natural or accidental sometimes attracts particular 
notice which make such an impression upon a person that will enable 
hinri long after to remember it. It is by the face that persons are chiefly 
known, and no two faces are perfectly alike. We have a perfect im- 
pression and remembrance of the countenance of a friend — though not 
of features— although we may not be able to describe it. Ram on Facts 
P. 5 ,' and wearing or loss of moustaches, wigs, accidents to face, long 
absence in foreign countries and frequency of observation should also be 
considered. Art of Cross-examination by P. R. Aiyar, Ed. 1920, 
p. 588—587. 

Want of correct observation due to (a) want of sufficient time to 
observe ; (6) want of sufficient light, (c) want of sufficient opportunity ; 
{d) ^ great distance ; {e) observer’s defective eyesight ; (/) or his intoxi- 
cation ; (g) or terror ; (A) dress, which is sometimes more noticed than 
the person wearing it. Ibid, pp. 588-589. 

Defective Observation or Slight Impression 

1. The faculty of close observation of objects is largely a gift. 
Some persons may walk along a street and be able, without any special 
effort, to describe every prominent object upon and every projection 
into the street, while others might go up and down the same street for a 
year, and be unable to describe such objects and projections. Moore on 
Facts, Vol. II, Chapter XIV, pp. 788 — 790. 
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2. The weight of the evidence will be determined not so much by 
the number of witnesses testifying to any fact in controversy as by the 
means and facilities they possessed for a correct observation and know- 
ledge of the facts. 1 Bond (U. S.) 287—246 : Per Leavitt, D. J, in 14 
Fed. Case No. 7, 747 (at p. 439). 

8. The witness who had the greater interest in noticing and re- 
membering the facts is to be believed in preference to the one that had 
a slighter interest to observe or was wholly indifferent. 24 Ga. 252, 255. 

4. In daily life we are quite as likely as not to be deceived by 
what we have seen, and this fact is so familiar to Jurors that they are 
apt to distrust witnesses who profess to have seen much of complicated 
or rapidly conducted transactions. They want the main facts stated 
convincingly. The rest can take care of themselves. The extraordinary 
extent to which the complex developjucnt of modern life has dwarfed 
our powers of observation is noticeable nowhere more markedly than 
in the Court-room. Things run so smoothly, transportation facilities 
are so perfect, specialization is carried to so high a degree, and our whole 
existence goes on so much indoors, that it ceases to be a matter of note 
or even of interest that the breakfast is properly cooked and served, 
that we are taken down town (a little matter say of Avc miles) in ten or 
tw'elve minutes, that we are shot up to our offices through twenty 
floors in an electric elevator, that there is a blizzard or a deluge, or that 
part of Broadway has been blown up or a fifteen storeys building fallen 
down. We pass days without paying the remotest attention to the 
weather, and forget that we Imve relations. Instead of walking home 
to supper, pausing to talk to our friends by the way, we drop into tlie 
subway, bury ourselves in newspapers, and are vomited forth almost 
without our knowing it at our front doorsteps. The multiplicity of 
details deprives us of either the desire or the capacity to observe, and 
we cultivate a habit of not observing, lest our eyes and brains be over- 
whelmed with fatigue. Taine’s “ The Prisoner at the Bar ” pp. 
227*22S« 


5. Human testimony taken at its very best is by no means infalli- 
ble. A man may be perfectly honest, and in his own mind quite certain 
that what he says is correct, but he reckons without taking into account 
(as indeed it is impossible for him to do), his own unconscious prejudices 
his liability to rnistake, and the possible failure of memory, even assum- 
ing the particular incident did indeed make the meniory-producinir 
iit^ression on his brain. A man’s religious views, his political pre- 
judices, his pessimism or optimism, his relation to one of the actors in 
the drama he is asked to relate, his age, his occupation, and a variety of 

other matters all affect his impressions and his memory, and necessarily 
colour his account. 4 M. L. T. 11 . (Note). necessarily 
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2. Presuming the eye-sight to be normal and the light good, one 

IS able in broad daylight to recognize : — 

(a) Persons whom one knows very well, at a distance of from 
50 to 90 yards ; when there are particular and characteristic signs, 110 
yards ; in exceptional cases up to 165 yards. 

(5) Persons one does not know very well and has not often seen 
from 28 to 83 yards. Criminal Investigation by Dr. Hans Gross. 1934 
p. 185. 

3. By moonlight one can recognize, when the moon is at the 
quarter, persons at a distance of from 21 feet, in bright moonlight at 
from 23 to 33 feet ,* and at the very brightest period of the full moon, at 
a distance of from 33 to 36 feet. In tropical countries the distances for 
moonlight may be increased. Criminal Investigation by Dr. Hans 
Gross, Ed. 1934, p. 185. 

4. These are only approximate indications ; in practice they are 
of but slight value. Firstly the statement concerning good normal eye- 
sight and good light is vague and there are other supplemental circum- 
stances to influence it. Ibid. 


5. The gaseous air of the town compared with the limpid atmos- 
phere of the mountain diminishes the range of vision by at least 10 per 
cent; the position of the sun, the background, the wind, and the 
temperature also combine to affect it to perhaps the same extent (10 
per cent). Ibid. 

6. Our faculty of combination, which unconsciously comes into 
play, may corroborate our preception so that we may be completely led 
into error. If a person at a distance of say 220 yards sees a man first 
come out and then go into the liouse of A and *knows that A lives alone 
in the house, he will suppose, if the man resembles A in his exterior 
aspect, that the man is indeed A and will maintain the fact, as if he had 
seen him distinctly. In sucli cases verification must always be made at 
the spot. Criminal Investigation by Dr. Hans Gross, Ed. 1934, jj. 185. 

Attention Not Drawn 


1. Any cause of abstraction of attention from an object may 
occasion that the object makes a very small, or even perhaps no impres- 
sion on the mind. Ram on Facts, p. 25. 


2. One sound may drown another, “When I say firing, really 
the noise and din of breaking in the windows in the room, where 1 was. 
was so great that although firing actually occurred, I could not dis- 
tinctly swear that I heard any firing at all.” Frost s Trial, p. 193. 

3. Even a momentary inattention may account for non-obse^a- 

tion of an occurrence. Thus, a cautious ^y paymaster Placed a 
package of money on a desk near a pay-in teller’s window m a bank and 
stood facing it until, when his turn came, he proceeded to esylain to toe 
teller what sort of funds were desired, and discovered the theft of toe 
package before he had finished his explanation. No clue to the toie 
or the package was ever found. But if the ^possibility of JbeR had not 
thus been demonstrated, the paymaster would oodoubtedly hav la 
ed positively and confidently that the thing ^*ble because or 

his constant vigilance. Reynolds’s Case. 15 tt. LI. 814. 

4 When President Carnot was assassinated not ® 
saw the blow struck, though the assassin had jumped upon the 
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of the carriage, pushed aside Carnot’s arm, and thrust the dagger into 
his abdomen. In the carriage three gentlemen were seated, two grooms 
were standing behind, mounted officers were accompanying on either 
side, and yet no one saw the President stabbed, and the assassin would 
have easily escaped if he had refrained from calling out in a loud voice 
while running away. Dr. Dans Gross, Criminal Investigation, p. 79. 

5. Fear, horror or other mental excitement of the observer may 
be a cause of the distraction of attention. 


“ When the coffin of Mary Queen of Scots was opened, between 
1830 and 1840, it was discovered that she had at her execution received 
two strokes of the axe, one of which had only slashed the nape, while 
the second had separated the head from the trunk. But we possess a 
series of accounts of that execution, dating from the period itself, with 
all abudance and exactitude of details, and not one of these accounts 
mentions the first blow which merely injured the neck. Yet, judging 
from the careful way in which these accoimts have been recorded, this 
detail would certainly have been reported, had it been noticed by any 
of the spectators ; but all were evidently in such a state of agitation 
that not even one of them observed the false blow, and all would 
probably have sworn in a Court of law that only one blow was dealt. 
Dr. Gross states an analogous circumstance which occurred in his own 
experience. He was present at an execution at which for some reason 
or other the executioner wore gloves. After the execution he asked 
four of the officials who were present what was the colour of the execu- 
tioner’s gloves. Three replied respectively black, gray, white ; while 
the fourth stoutly maintained that the c.xecutioner wore no gloves at all. 
Yet all four were in close proximity to the scalTold, each replied without 
hesitation, and ail the four are still perfectly confident that they made 
no mistake. Dr. Gross, Criminal Investigation, pp. 78-79 : Moore on 
Facts, Vol. II, pp. 749—751. 


6. Where two persons were engaged in a spirited quarrel, and one of 
them afterwards testified that he saw the other have a pistol in his 
pocket, but a by-standcr testified that, although he looked closely for 
the very purpose of ascertaining whether the man had a weapon, he 
did not see anything of the sort, the Court credited the testimony of the 
athrmative Witness upon the belief that considerations of liis personal 

sign of danger, while the other witness would not have had so stronr? ji 

Vot‘ nf 


tinn of' fh witness being directed to one part or posi- 


Self-interest. 

bering'thJfacte U to be'’bel^ved® n'>referen?rto^h^ remem- 

shgbter interest to observe or was w£,lly indifferent? 22”4. 252 -M 6 “ 
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f 4 .U 'yhere two persons were engaged in a spirited quarrel^ and one 
of them afterwards testified that he saw the other have a pistol in his 

pocket, but a by-stander testified that, although he looked closely for 
the very purpose of ascertaining whether the man had a weapon, he did 
not see anything of the sort, the Court credited the testimony of the 
affirmative witness upon the belief that considerations of his personal 
safety would naturally prompt him to be on the alert to observe such a 
sign of danger, while the other witness would not have had so strong a 
motive for close attention. Moore on the Weight and Value of Evidence 
Vol. II (1908), S. 698, 12 Ga. 213. 

3. A wagon-maker testified that he recognized a buggy which 
passed in the night-time by a peculiar “ rattle ” of the wheels. “ The 
business of the witness would tend to direct his attention to the buggy,” 
said the Court, “ and enable him to recognize the peculiar noise made 
by it.” State v. Rainsbarger, 74 Iowa. 196, per Beck, J. 

4. “ A physician or surgeon would be much more likely to observe 
particular symptoms or appearances in a medical or surgical case, and 
to form from them correct conclusions than an unskilful and inexpe- 
rienced person would be likely to do.” See Starkie on Evidence, p. 867. 

5. Pecuniary interest is generally a stronger incentive than mere 
curiosity. Savannah v. Gray, 85 Ga. 825. 

6. Various classes of persons, by reason of their professional re- 
quirements, are better qualified to observe certain facts or conditions; as 
a gem merchant the shape and cuttings of a diamond, or a doctor the 
physical condition of a patient. See Taines, The Prisoner at the Bar, 
pp. 225-226. 

7. A man on trial for his life ordinarily would be instinctively 
quick to observe and complain of any manifestation of bias or prejudice 
against him on the part of the Jurors upon whose decision his fate 
depended. If he saw a suspicious interchange of signs of recognition 
between his prosecutor and a Juror who were supposed to be strangers to 
each other, its significance would doubtless impress him at once. 
Trombley v. State (Ind. 1906), 78 N. E. Rep. 976, per Montgomery, J. 
The New York Sun of Feb. 2, 1908. 

Peculiarity in a Person or Object. 

A witness observing a lame man getting off a train may have been 
prompted to notice his actions because the witness himself was lame. 
See 120 Mo. App. 262, 96 S. W. Rep. 714. 


By Voice. 

To recognize a person by the voice alone would be a risky proceed- 
ing in a Criminal charge, though it is often enough accepted upon less 
important occasions. Taylor’s Med. Jur., 1928, p. 116. 

Stammering, stuttering and lisping are the most obvious peculiari- 
ties and may under certain circumstances, as when people are heard 
quarrelling or in excited conversation, become of importance in identi- 
fication. Ibid. 

False teeth may alter a voice. Ibid. 

It is very difficult to identify a person on a pitch dark night merely 
by the ZSfon of his voice and it 

on such identiheation. 1928 L. 925 : 29 Cr. L. J. 758 . 110 I. C. 790. 
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Testimony of a witness that he recognized the voice of a person 
with whom he conversed over a telephone is sufficient evidence of 
Identity. Lord Electric Co. v. Morrill 178 Mass 304 ; N. E. Rep. 807. 
quoted in Art of Cross-examination by P. R. Aiyar, Ed. 1920, p. 524. 

Some persons have such peculiar voices, they can be identified by 
acquaintances who hear them talk, without seeing them. It is possible 
for persons to identify a dog by merely hearing it bark, without seeing it. 
Wilbur V. Hubbard 35 Barb (N. Y.) 304 quoted in ibid. 

The impression taken once or twice of a person’s voice, gait or 
carriage is of little value for the purpose of identifying him. The voice 
may not have been in its proper, usual or natural tone due to anger, 
cold, etc. Ram on Facts, p. 62 quoted in ibid. 

Animals and things may be identified by those familiar with them, 
by the noises they make. Art of Cross-examination by P. R. Aiyar, 
Ed. 1920, p. 546. 


A waggon maker can be a reliable witness to the identification of a 
buggy which passed in the night by a peculiar “ rattle ” of the wheels. 
Ibid, Moore on Facts, Vol. II, 1908, p. 1373. 

A waggon-maker testified that he recognized a buggy which passed 

in the night time by a peculiar “ rattle of the wheels. “ The business 

of the witness would tend to direct his attention to the buggy,” said 

the Coitft, “ and enable him to recognize the peculiar noise made bv it ” 
See 74 Iowa, p. 196. 


A I ear-witnesses. See Coke, 

4 Inst, 279, 2 John (N. Y.) 81 p. 85. 

evpp shepherds readily identify their sheep how- 

int^mingled with others and offenders are not unfrequentlv 

^ Justiciary Report. 284. 81 State Trials 


the sh^7onow T" them, and 

tue sbeep follow him ; they know his voice. See John X. 4, 

In Riot or Dacoity Cases. 

ly happen r*'" s«dden, it natural- 

are ve^ muph p^ft i many, perhaps of most persons present 

ate observe nothing distinctly. Their minds 

the sMne^rather^r^n^ so that they observe 

defined portions Thev loot her#. instinct mass, than in separate 
turn see d^erent that ; in 

that, separately from the u"*’ 

have composiSTe^^h'to^ me vent 'vbo 

multiplicity of obie^ and their minds being distracted by a 

cular matters only And w?^ ^ their attention to parti- 

tracted to some one t^g .spectator has been at- 

stance. an interest he in^iS f ’ ^ special reason, as, for in- 

jus attention on this 

lated to excite hte exclusion of other calcu- 

........ b. ,h.« «■« « 
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It IS certain that, during a riot or tumult, it is quite imnossihlp f 
any one person to see distinctly all that takes place si™rwhnl l.f°'' 

looking m one direction something else will surely be’ go“g o^ fn j 

Other ; and as different people may sec different^ thinfs fo 
ma^yescape the notice of one person and that of another.® Ram on Faete® 


r have in the course of a riot received a number of 

slight wounds and one severe wound are generally ineapable of telling when 
they received the severe one. F urther, such wounded persons canni^ as a 
rule, state exactly how they received the blows. In short, the statements 
of wounded people, whenever the sense of touch is involved, mu^ 

be received with great caution. Dr. Hans Gross. Criminal Investi- 
gation, p. ^0. 


.U • complainant followed the accused on a dark night 

their identification by him is doubtful. 1923 L. 161 ; 5 L. L. J. 82. ^ 

f ■ In case of dacoity, evidence adduced as to identification 
should not be accepted too readily, but should be looked at with great 
caution. 1932 O. 317 ; 139 I. C. 751 : 32 Cr. L. J. 920, 4 O. L. J. 83. 

6. Identification made at night during dacoity when blows 
are struck and people are terrorised is generally of little value. 1927 C 
820 : 28 Cr. L. J. 874. 

7. In dacoity cases no Court will convict the accused unless 
identified in jail soon after his arrest. 1921 A. 645 : 85 I. C. 245 : 
26 Cr. L. J. 501. 


Special Attention Drawn by Unusual Sight or Sound. 

1. Witnesses who give reasons for the accuracy of their obser- 
vations are preferred to those who merely state the fact to be so, with- 
out adverting to any circumstances showing that their attention was 
particularly called to it. Moore on Facts, Vol. II, 1908, S. 691, 
p. 745. 

2. One man may pass another, and in passing see him, and yet the 
sight of him may make little impression on his mind. He may have 
but a very slight impression of his features, height or dress. But if he 
looked at him purposely to inform himself of his features, stature or 
dress, then probably the impression will be deep. Ram on Facts, p. 21. 

3. Where the thing seen or the event observed is rather unusual, 
it attracts the attention of the observer much more quickly and makes 
a stronger impression than a thing or event of common occurrence. 
Thus a man met on an unfrequented path attracts attention, while 
if encountered on a high road he might pass unregarded. Ram on 
Facts, p. 22. 

4. An unusual gait, manner or dress of a person excites notice. 
Ram on Facts, p. 22. 

5. An unusual sight or sound may be deeply impressed on the 
mind ; as the sight of a wounded man or a shriek of alarm. Ram on 
Facts, p. 22, 

6 If a pistol, knife or other formidable weapon is seen 
in the hand of a man, in a place or at a time which d^s not 
fit with his armed appearance, attention is drawn to him. Ram on 

Facts, p. 22. 
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7. When we see a friend, who, from any cause, has become altered 
in his appearance since we saw him last, this change is likely to make 
a deep impression on the mind. Ram on Facts, p. 23. 

8. The attention of one witness being directed to one part or posi- 
tion of the subject of inquiry, and of another witness to a different 
point of view of the same thing, or the witnesses giving different degrees 
of attention to a single incident, Courts expect there will be a difference 
at least in the minute of their testimonies, <and such divergencies con- 
stitute no reasonable basis for discrediting their united testimony to the 
important facts, but tend rather to enhance the credit of the witnesses 
217 Pa. St. 110, 117, 66 Atl. Rep. 239-242, 


9. The shining of the eye of a person lying in concealment is apt 
suddenly to betray Idm. The same is the case in respect of a cat’s 
eyes seen in darkness. Rockby, Canto Hi. 

10. It is often stated that things in motion sooner catch the eye 

than what not stirs. Troilus and Gross. A. Hi, S. 3. ^ 

11. If there is some distinguished man, one eminent by his rank, 

by his military services, or by his scientific knowledge amon*^ the 
assemblage, it produces a strong impression on the mind. So it may 
make an impression that a person was there, about whom there was 
something remarkable, as language or dress seldom heard or seen or 
a person having moral view of a subject. 

By Family Likeness. 

1. Family likeness lias often been insisted upon as a reason for 
inferring parentage and identity. In tlie Douglas Case, Lord Mansfield 
said : I have always considered likeness an argument of child’s beini? 
the son of a parent, and the rather as a distinction between indivi^ 
duals in the human species is more discernable than in other animals • 
a man may survey , ten thousand people before he sees t^vo faces 
perfectly alike and in any army of a hundred thousand men every one 
may be known from another. If there should be a likeness of feature 
there may be a discriminacy of voice, a difference in the gesture the 

tTroLCn .''if 'T “ ‘■“"’i'y 'ikeness runs generally 

through all these for m everything there is a resemblance, as of featured 

jSs. nirEd.!p 402 .'°"’ Beck’s Metlieai 

2. Where the question was who was the father r.f o • 

r K r s“tf Of ‘ tl- afiegfr^aXr" 

adultery was proved, was held not to be relevai ®t as beiim to„ ’ , ^ 

^i^iteVLaw of Evt 2nTEd! pp^H^a™ “ 


By Photograph. 

following " ccur of identification 

—If the portraits are of diff^nt h!*’” ot^ portrait with another. 

them of the same size. Then ®"*arged to make 

pass, (6) Comparison of a Zrt^T^]T be taken with com- 

‘cf 

the features of the photograph 
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(rf) Comparison of a ^rtrait with our recoZiedion.— Supposing the witness 

hasseenthe accused only onw, when he cheated, robbed^d wounded 

him, the witness s opinion will be of little value. His recognition will 
inspire more con6dence if when he is able to pick out the ^rson from 
a number of similar photographs, and does not recognize him simply 
because he had a moustache and there is in the collection only one pho- 

^graph of a person with a moustache. Criminal Investigation by 
Dr. Hans Gross, Ed- 1934, p. 184. ^ ^ 

2. Enormous difficulty is always experienced in recognizing per- 
sons from photographs, especially when the person recognizing js a 
simple-minded fellow who has rarely seen photographs and has never 
before tried to find resemblances. Ibid. 


3. Photo^phic likeness now frequently leads to the identification 
of offenders. Wills* Cricumstantial Ev., 6th Ed., p. 190. 

By Gait. 

1. The impression taken once or twice only of a person *s voice, 
gait, or carriage, may sometimes be of but little value for the purpose 
of identifying him. The voice may not have been in its proper and 
usual tone, but in one accidental, arising from some passion, as fear 
or anger or from bodily ailment, as a cold ; or in a tone in imitation 
of another’s voice, or otherwise disting uishing its own usual and proper 
tone. So the gait or carriage may not have been the person’s usual 
gait or carriage, but one caused by temporary lameness or other 
bodily indisposition or assumed for the very purpose of disguise. Ram 
on Facts, p. 63. 

2. Rush, the murderer of 31r. Jenny and his son, had a particular 
way of cany'ing his shoulders, and he used to keep his head a little on 
one side. From these peculiarities, and his height, size and gait, he 
with his face covered and otherwise in disguise, was, at the time of 
the murder in the Stanfield Hall, recognized by four persons in the 
midst of repeated discharges of fire-arms and the shrieks, wounds and 
death there occasioned. The Times^ March 30th and April 5th, 1849. 


Mistakes in Identification. 

1 . Most people cannot easily remember faces. Moore on Facts, 
Vol. II, 1908. p. 1367. 

2. A large proportion of mankind, as every great painter will testi 
fy, never see faces accurately at all. Colegrove on Memory, pp. 346-347 
citing Spectator, Vol. 58. 

3. It is simply a matter of cultivating the habit of careful 
perception. It is poor seeing, not poor memory. Moore on Facts, Vol. 
II, 1908, p. 1367. 

4. So many mistaken identifications are made that ** the^ Jury 
must receive and consider evidence of personal identity which is incon- 
sistent with other evidence in the case, with scrupulous care and 
caution.” 23 Fed. Case No. 14059 (at p. 1804) per Love D. J. 

5. Two men were convicted of a murder and executed and the 
identity of the prisoners was positively sworn to by ^ 

company with the deceased at the time of the robbery ^d murder,^t 

several years afterwards two men, who s^e^ *thS^ 

fessed at the scaffold the commission of the murder for which these 

persons were executed. See Wills’ Circumstantial Ev. 
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6. These contradictions make one tremble at the consequences 
of relying on evidence of this nature, unsupported by other proof. 
Reading Assizes. 

7. In a case 212 witnesses were examined for the Crown and 256 
for the defence, who were, in the issue, divided into four groups on the 
question of identity, any one of which gave evidence that contradicted 
in terms the evidence of one of the three remaining groups. 18 Cr. 
L. J. 86. (Eng.) 

By Insufficient Light. 

1. In cases of identity it may be necessary to enquire about the 
light by which the person was seen. 

2. As incidental to the establishment of identity, the quantity of 
light necessary to enable a witness to form satisfactory opinion has 
occasionally become the subject of discussion. Wills’ Circumstantial 
£v., 6tb Ed., p. 182. 

8. A witness stated that a man came into his room in the night 
and caused a light by striking on the stone floor with something like 
a sword, which produced a flash of light near his face, and enabled him 
to observe that his forehead and cheeks were blacked over in streaks, 
that he had on a dark-coloured coat and a dark-colourcd handkerchief and 
was a large man, from which circumstances and from his voice he 
believed the prisoner to be the same man. The prisoner was acquitted, 
but, undoubtedly, such evidence has occasionally been acted upon. 81 
State Trials 1124, 1235 — 87, 1137. 

4. An assault took place near a lamp and was witnessed by the 
Victim s wife, his niece, and two servants, who all swore with more or less 
^D^en^ to the identity of the murderer with the man who was being 
fried, and they had been very near him. He, however, successfully estab- 
lished an ahbi and was acquitted. Wills’ Circumstantial Evidence. 


After a Number of Years 

customary countenance, that which it usually 
wears, and this may last without any observable change for some time • 

*** infancy, boyhood, manhood or old 

stontiv th™.Erf? • countenance are con- 

throughout their existence, undergoing an alteration : and at 

a "'•^"hood and old age. it is ?ound 

in the intervening time been made 

Tersin have fcnowA an elderly 

wiU ,ot be by their Si^t h ,. ^entity, it 

other's mind events or eircuinstanees*^ 
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the forty years and of which each has a remembrance. See Ram on 
Facts, p. 61. 

By Whiskers or Wig 

A temporary change may also be artificially caused. The wear- 
ing or loss of moustaches or whiskers may have this effect. So may 
the temporary wearing on the head of false hair or a wig. This we learn 
from the Vicar of Wakefield, and his respectable acquaintance Mr. 
Jenkinson : — “I could not,” says the Vicar, “avoid being surprised at 
the present youthful change in his aspect ; for at the time I had seen 
him before, he appeared at least sixty.” “Sir,” answered he, “you are 
little acquainted with the world ; I had at that time false hair, and have 
learned the art of counterfeiting every age, from seventeen to seventy.” 
Vicar of Wakefield. Ch. XXV. 

By Person in Fear 

1. Fear has a very different effect upon different persons ; in some it 
prevents clear perception, whilst in others it assists in making an 
indelible impression. Starkic on Evidence 823, note X. A striking ins- 
tance is that of the identification of robbers by persons whom they had 
tortured in the night time. Moore on Facts, Vol. II, (1908), p. 1870. 

2. A robber was completely and unequivocally identified by a 
witness whom he had put in fear of his life by presenting a revolver at 
close range while he took his money. Moor on Facts, Vol. II (1908), 
p. 1370. 

3. Fear, horror or other mental excitement of the observer may 
be a cause of distraction of attention. 

“When the coffin of Mary, Queen of Scots was opened, between 
1830 and 1840, it was discovered that she had at her execution received 
two strokes of the axe, one of which had only slashed the nape, while 
the second had separated the head from the trunk. But we possess a 
series of accounts of that execution, dating from the period itself, with 
all abundance and exactitude of details, and not one of these accounts 
mentions the first blow which merely injured the nape of the neck. 
Yet, judging from the careful way in which these accounts have been 
recorded, this detail -would certainly have been reported had it been 
noticed by any of the spectators ; but all were evidently in such a state 
of agitation that not even one of them observed the false blow, and all 
would probably have sworn in a Court of Law that only one blow was 
dealt. Dr. Gross states an analogous circumstance which occurred in 
his own experience. He was present at an execution at which for some 
reason or other the executioner wore gloves. After the execution he 
asked four of the officials who were present what was the colour the 
executioner’s gloves. Three replied, respectively, black, gray, white ; 
while the fourth stoutly maintained that the executioner wore no gloves 
at all. Yet all four were in close proximity to scaffold, each replied 
without hesitation, and all the four are still perfectly confident that 
they made no mistake.” Moor on Facts, p. 749. 

Sometimes fear and such other mental excitement may intensify 
the attention of the individual. 

“Where two persons were engaged in a spirited quarrel, and one 
of them afterwards testified that he saw the other have a Pistol m his 
pocket, but a by-stander testified that, although he looked closely for 
the very purpose of ascertaining whether the man had a weapon, ne 
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did not see anything of the sort, the Court credited the testimony of the 
affirmative witness upon the belief that considerations of his personal 
safety would naturally prompt hin) to be on the alert to observe such 
a sign of danger, while the other witness would not have had so strong 
a motive for close attention. Moor or Facts, p. 698. 

By Dress 

1. Dress is sometimes more noticed than the person who is 
wearing it, especially if the observer’s daily occupation is connected 
with dress. Ram on Facts, p. 70. 


2. When one at the same time takes an impression of a person, 
and of the dress he is then wearing, a recollection of the dress may be 
an auxiliary power to identify the person ; yet it is obvious that this 
identification ought mainly to rest on the remembrance of the person 
independently of the dress ; for the dress, of which the impression was 
taken, may have many likenesses ; as, for instance, soldier’s uniform, 
labourer s frocks; and the dress supposed to be one remembered, and used 
to identify it, may be one of those likenesses ; and in proportion to their 
number will be the danger of mistaken identity of person. And be- 
sides, admitting the dress to be rightly identified, it does not follow 
that the person who wore it, when the impression of it was taken, is the 
man who owns and now wears it and whose identity is in question for 
It might have been lent by him, or stolen from him. and by one of these 

another person when the impression 
of the dress was taken. See Ram on Facts, p. 69. 

8. It is not safe to rely upon the artieles of clothinc when the 
r ^ account of advanced decomposilon. 15 P. 

VV. R. 1915 Cr. : 1928 L. 40 ; 25 Cr. L. J. 788. . 

By Parents 

y mere instinct. County Ct. Misc. (N. Y.) 289, 99 (N. Y.), Supp. 227^ 
identified ® Tiehborne confidently 

pf^nris'Jre'' reluirn^^ identity 'on tt 

mg and watching the particular indiv'idiml continually serv- 

by daily habit with ^everythim? that familiarized 

—features, form, gestures — evervfh* ^ appertains to pprswnal identity 

of identity. Moor! on Fa^. Vo7 

®y Aged Persons 

failmg memoitJIs St wknets mS to be“ ' appearance with a 
on Facts. Vol. H, 1908, p. m“ s'^e. Moore 


who had knocked him down and robbed as a man 

ion was so perfect that on the evidence of this“ a|td®witaess alote ttt 
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Jury convicted the defendant, after but a few moments’ deliberation 
He «ras sentenced to ten years in state’s prison although he denied 
vehemently that he had ever seen the complainant. As he was being 
led ftom the bar, the real criminal arose among the audience and gave 
himself up, stating that he could not sit by and see an innocent 

man receive so great a punishment. The Prisoner at the Bar, nn 
280-231. 

^ 8. Memory of aged persons in respect of recent events is no- 
toriously fallible. Moore an Facts, Vol. II, 1908, p. 1872. 

Identification Parade by Magistrate 

accused was in the custody of Jail officials and not Police 
officers, and was mixed with persons of same class or position, dressed 
in the same manner who were allowed to change their places and clothes 
from time to time and alter their appearances by shaving or cutting 
hair. No two witnesses were allowed to communicate with each other 
after identifying. The Magistrate embodied the result in the notes 
prepared by him and proved it in the Court. Held, the identification 
proceedings were absolutely honest and careful. 1917 O. 869 : 106 I. C. 
721 : 29 Cr. L. J. 129. 

Identification parades do require most careful scrutiny. 1924 M. 
282 : 76 I. C. 289 : 25 Cr. L. J. 145 : 1923 M. W. N. 695 : 45 
M. L. J. 406. 

Identification must be made immediately after the arrest. In 
dacoity cases, no Court would convict the accused who was not identi- 
fied in the Jail soon after his arrest. 1924 A. 645 : 85 I. C. 245 : 26 
Cr. L. J. 501 : 22 A. L. J. 501. 

Court should vary the order in which the accused should stand at 
the time of identification, if asked to do so by the accused. 9 Mys. 
lit J. 885. 

Presence of Police Constable in the room where identification is 
held is objectionable. 1984 L. 692. 

The Magistrate should make a list of outsiders mixed with the 
accused for the purpose of identification with their names and addresses. 
(6) The Magistrate should note in what connection the witness identifies 
him. (c) If a wrong person is identified it should be noted, (d) It is 
the duty of the Magistrate to record any complaint or objection made 
by accused at the time of identification parade, and if the complaint is 
absolutely futile, he may note it as such. 1985 L. 280 : 150 I. C. 1056 ; 
85 Cr. L. J. 1180, 

Identification parade must be held at the earliest opportunity and 
ali available witnesses should be required to attend at the very first 
parade. 1934 L. 641 : 1984 Cr. C. 978. 

The question whether a witness has or has not identified a man 
during investigation is not one which is in itself relevant at the trial. 
The actual evidence is that given by witnesses in Court. Its v®lue is 
not strengthened by the recognition of witness at^ the parade, although 
on the other hand, its value will be destroyed if it is ^own that they 
have failed to identify accused prior to trial. 1936 Pesh. 166. 

The proportion of five other persons to one accused person for 
identification is the minimum desirable proportion for the purpose ol 
satisfying the Court that identification was not a question of accident. 
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If this standard is not fully satisfied, the identification should not be 
rejected but should be subjected to ri^id scrutiny. 1035 A. 652 : 157 I. C. 
146 : 1935 Cr. C. 652, Cr. Appeal No. 248 of 1927 decided by Allahabad 
High Court on 15th ISfa}- 1928 Rel. on. 

Each suspect must be mixed with at least ten under-trials. 1936 
A. 373. 


Identification Parade held by Police. 

Statements made by witnesses to Police during the investigation 

are not admissible to corroborate the evidence given at the trial. 6 L. 

171 : 1923 L. 399 : 27 Cr. L. J. 438, 1926 P. 232 : 27 Cr. L. J, 484. 


Where identification proceedings held bv the Police arc not 

supervised by the Magistrate, the proceedings under S. 162, Cr. P. C., 

will be inadmissible under S. 157, Ev. Act, to corroborate their testimony 
p’cn in Court. 1935 C. 311 : 158 I. C. 843. Cen/ra 1929 N. 36: 29 
Cr. L. J. 963, unless the parade is held in the town of Calcutta or 
Bombay. 54 B. 528, 53 C. 650, 1932 B. 196. 

u pf Police Onicer regarding the identification of accused 

y the prosecution witnesses in the parade is admissible, being a simple 

exposition of fact cr circumstance witnessed by him, and S. 162 is no 

statement made to the Police. 1929 N. 
36 (38) ; 29 Cr. L. J. 963 : 112 I. C. 51. 


fnr parade held by Police requires most careful scrutiny ; 

h!m parade, he will identify 

W 112-^ I* C. 289. 1924 O. 295 : 25 Cr. 


cation hf d bv Pow '^ identifi- 

311- 89 C W N 1?8 statement was inadmissible. 1935 C. 

Ref 1921 A bl 5 Co ^®25 C. 161 and 1926 C. 320 

ly^i A. 215, Contra 1929 N. 36, 1920 P. 334. 

Value of Identification Parade 

■■ m ■»» 

has no ““*93 1 C knon n on a dark night 

the identification i^nt^stWOT'thir complaint, 

delay. 62 1. C. ^ J. 

struck and*’ pTople ^ during a dacoity where blows are 

1927 C. 820 f 104 I. c ru 28 Cr t"t 

L- 299. 27 Cr.L.J. 492 ia? c Cr. J- 2«, 1933 

^ 802. See 1932 L. 488. 

.'■firi'v'-asni 
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to whom they were strangers is useful. 19 P. W. R. 1916 Cr. : 33 I C 
636 : 17 Cr. L. J. 156. ‘ ‘ 

When the complainant made no mention of the offender in F. I. R. 
the subsequent statement that he identified him at the time of attack 
is unreliable. 91 P. L. R. 1915 : 10 P. W. R. 1915 Cr. : 27 I. C. 346 • 
16 Cr. L. J. 222. 


The power of observation and memory of different persons varies 
and the fact that the witness fails to identify a culprit does not render 
the identification by other witnesses valueless. 1931 L. 178 : 131 I. C. 
277 : 32 Cr. L. J. 684. 


The test for finding if the identification of accused by the deceased 
could be relied on would be, whether deceased mentioned the assailants’ 
name soon after the occurrence, when he had no opportunity of con- 
sultation with others. 1931 M. W. N. 731. 


Where in the First Information report only two dacoits are alleged 
to have been recognized at the time of commission of dacoity, subse- 
quent evidence that they were all identified cannot be relied upon. 93 
P. L. R. 1915 : 8 P. W. R. 1915 Cr. : 16 Cr. L. J. 204. 


When witness was shown the accused beforehand and he identified 
the accused at parade but not in Court, held, that his evidence was of no 
value, when he did not state that he had forgotten the face owing to 
lapse of time. 1935 L. 230 : 150 I. C. 1056 : 35 Cr. L. J. 1180. 

If the identification of accused by witness is not satisfactory, it is 
not sufficient corroboration of approver’s story. 1935 A. 162 : 1935 
Cr. C. 214. 


When the trial of accused turns upon question of wrong identity, 
test identification must be held. 1934 C. 169 : 35 Cr. L. J. 601. 

The Magistrate conducting the parade must take intelligent 
interest, as life and liberty of accused person may depend on his vigilance 
and caution. 1933 L. 946 : 146 I. C. 364. 


Where the identification is based upon a momentary glimpse in the 
onfusion and excitement of the moment at night, though it w^ 
light, chances of error become greatly increased. 1932 O. 99 : 33 Lr. 

.. J. 381 : 137 I. C. 79. 

In determining what weight should be given to the identification 

est,(i) the number of ‘wrong persons’ picked out, (ii) consistency of 
ientiBcations made at different times, (m) largo number of men 
long with the suspects, (m) picking out of p"*™’ 

hould be considered. 1932 O. 287 : 31. Cr. L. J. 197 : 141 I. C. 511. 

If the witness identified three suspects as against 
sen” the identification test should not carry much value. 1933 U. 

4 Cr. L. J. 382 : 142 I. C. 831. 

It must be determined whether all the pemons identified were 
reviously known to the witne.sses or were perfect strangem to them, the 
imroro^eurrenee, the state of light and ‘he opportunities which the 
fitnesses had of identifying them. 1929 A. 928 : 31 Cr. L. J. 206 . i 

, C. 103. . . , • •f 

Use of policemen in identification parade is not objectionable 

roper precautions are adopted. 1936 L. 409 : 162 I. C. 969. 
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The power to identify varies according to the power of observation, 
which the witness may not be able to describe. Exact amount cannot 
be laid down. 1930 O. 455 : 32 Cr. L. J. 162 : 128 I. C. 739, 1931 L. 
178 : 32 Cr. L. J. 684. 

Witnesses may identify persons they may not have seen for years. 
1928 C. 430 : 29 Cr. L. J. 1009 : 112 I. C. 337. 

Identification tests, as a rule, cannot form a sufficient basis for 
conviction, though they may perhaps add some weiglit to the other 
evidence against the accused. 1929 S. 149 : 30 Cr. L. J. 456, 1924 O. 
295 ; 25 Cr. L. J. 1125. 

Evidence of a witness given in Court should be accepted only if he 
identifies the accused wlioni he previously identified in Jail. 1925 L. 
137 : 25 Cr. L. J. 1272 : 82 I. C. 280. 

As a general rule, failure of the witness to identify tlie accused 
in Court, whom he identified in Jail, weakens Iiis evidence. 1930 O. 455 : 
32 Cr. L. J. 162, 28 Cr, L. J. 850, 1927 O. 369 ; 29 Cr. L. J. 129, 1928 
L. 546 : 29 Cr. L. J. 366. 

Where persons between 18 and 26 were paraded with the accused of 
16 years and they were made to sit outside the Thana before the 
persons were called in for identification the parade was unfair. 1933 
L. 308 : 34 Cr. L. J. 714. 

Value of identification depends on two factors : — the identifying 
persons must not have seen the accused after tlie crime and there should 
be no mistakes or negligible ones. 1936 A. 373. 

Court should not accept blindly identificatio]i evidence to outweigh 
the evidence of respectable eye witnesses. 1927 C. 820, 1932 O. 287, 
1933 L. 299, 1928 L. 724, 1923 L. 662, 1934 L. 641, 1927 O. 196, 1932 S. 
55, 1929 S. 149, 1925 L. 137, 1929 A. 128, 1980 A. 746, 5 L. 896. 27 
Cr. L. J. 946. 

Accused was mixed up with five others. He was identified by 
three persons out of 9 identifying witnesses. Held, it was sufficient 
identification. 1935 A. 477 ; 154 I. C. 812 : 1935 A. L. J. 479. 

Wrong identification of persons by witnesses was considered im- 
material, when the identification was conducted in jail and four groups 

of men mixed with suspects were made. 1935 C. 513 (522) : 36 Cr. 
L« J* 1 1 1S» 


identifi- 


If a person identified three suspects as four “wrong men” 
cation is not entitled to weight. 1933 O. 49. 

Illustrations. 

(i) Grayson was charged with shooting Lockwood at a camp 
meeting, on the evening of August, 9, and with running away from the 
scene of the occurrence, which was witnessed by Sovine. The proof was 
so strong that, even with an excellent previous character Grayson came 
being lynched on two occasions soon after his indictment for 

f^****'^ to secure senior counsel, 
hnally engaged young Abraham Lincoln, as he was then called, and the 
trial came on at an early hearing. No objection was made to the jury 

witnesses save the last and the onfy 
p rtant one, who swore that he knew the parties, saw the shot fired 



276 


CROSS-EXAMINATION 


by Grayson, saw him run away, and picked up the deceased, who died 
instantly. 

The evidence of guilt and identity was morally certain. The 
attandance was large, the interest intense. Grayson’s mother beaan to 
wonder why Abraham remained silent so long and why he did not do 
something. The people finally rested. The tall lawyer (Lincoln) stood 
up and eyed the strong witness in silence, without books or notes, and 
slowly began his defence by these questions ; — 

Lincoln. — And you were witli Lockwood just before and saw the 
shooting ? 

Witness. — Yes. 

Lincoln. — And you stood very near to them ? 

Witness. — No, about tw'cnty feet aw'ay. 

Lincoln. — May it not have been under tw'enty feet? 

Witness. — No, it was twenty feet or more. 

Lincoln. — In the open field ? 

Witness. — No, in the timber. 

Lincoln. — What kind of timber? 

Witness. — Beech timber. 

Lincoln. — Leaves on it are rather thick in August? 

Witness. — Rather. 

Lincoln. — And you think this pistol was the one used ? 

Witness. — It looks like it. 

Lincoln. — You could see defendant shoot — see how the barrel 
hung, and all about it ? 

Witness. — Yes. 

Lincoln. — How near was this to the meeting place ? 

Witness. — Three-quarters of a mile away. 

Lincoln. — Where were the lights ? 

Witness. — Up by the ministers’ stand. 

Lincoln. — Three-quarters of a mile away ? 

Witness. — Yes, I answered ye twice. 

Lincoln. — Did you not see a candle there with Lockwood or 
Grayson ? 

Witness. — No, what would we want a candle for ? 

Lincoln. — How, then did you see the shooting ? 

Witness. — By moonlight (defiantly). 

Lincoln. — You saw this shooting at ten at night, in beech timber, 
three-quarters of a mile from the lights, saw the pistol barrel, saw the 
man fire, saw it twenty feet away, saw it all by moonlight, saw it nearly 
a mile from the camp lights ? 

Witness. — Yes, I told you so before. 

The interest was now so intense that men leaned forward to catch 
the smallest syllable. Then the lawyer drew out a blue-covered almanac 
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from his side coat pocket, opened it slowly, offered it in evidence, 
showed it to tlic jury and tlic Court, read from a jjage with careful deli- 
beration that the moon on that night was unseen and only rose at one 
the next morning. 

Following this climax Mr. Lincoln moved the arrest of the perjured 
witness as the real murderer saying : Nothing but a motive to clear 
himself could have induced him to swear away so falsely the life of 
one who never did him harm ! 

With such determined emphasis did Lincoln present his showing 
that the Court ordered Sovine to lie arrested and under the strain of 
excitement he broke down, and confessed to being tlie one who fired the 
fatal shot himself, but denied it was intentional. See Tact in Court. 

{ii) The author was engaged in a ease of dacoit^' with murder 
under S. 390, Indian Penal Code. The accused, who were seven in 
number, committed dacoity on a dark night armed with pistols, guns 
and other deadly weapons. They killed two of the inmates of the family 
and carried away jewellery and cash of considerable value. One of the 
accused became an approver and the remaining six were put on trial, 
after 18 months from the date of occurrence. The sole question was 
identification of the accused in this ease. Three gang men of the Rail- 
way were produced and they deposed that tliey were working on the 
lines and at noon at about 1 p. m. when they were taking the noon 
nap after hard labour under the shade of a tree, they found that six 
accused were going on three horses armed with deadly weapons. *They 
identified the accused in jail in the identific.ation parade as well as in 
Court. Cross-examination of one of them proceeded as follows : — 

Q. “Wlicn did you start the work in the morning ?” 

A. **At 6 o’ clock.” 

Q. “When did you stop the work at noon ?” 

A. “At 12 o’ clock.” 

Q. “When were you to begin the work after the recess ?” 

A. “At 3 o’ clock, because it was too hot in the day.” 

Q. “You generally take rest from 12 o' clock to 3 p. m. ?” 

A. “Yes.” 

Q. “You take your meals in that interval ?” 

A. “Yes.” 

Q. “And then you go to sleep ?” 

A. “Yes.” 

Q. “At the time the accused passed by you you were all asleep ” 

A. “Yes,” 

Q. And the noise of the horse’s hoofs awakened you ?” 

A. “Yes.” 

accuse^d w^re^geiig'?”''"' 

A. “At about 40 or 50 yards.” 

Q- “You did not rise and sit up to see the accused ?” 
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near iis ” ‘ ^ partially risen when the accused passed 

Q. “Were the accused going at slow pace or at fast speed ?” 

A. “They were going at very rapid pace.” 

, 9,', saw that the accused Nos. 1 and 5 were on the first 

horse ? 

A, “Yes.” 

Q. “And accused Nos. 2 and 6 were on second horse ?” 

A. “Yes.” 

Q. “And accused Nos. 3 and 4 on the third horse ?” 

A. “Yes.” 


Q. “The first horse was of chesnut colour, the second was a mare 
and the third was a gray horse ?” 

A. “Yes.” 

Q. “And you are sure that first and third were horses and the 
second was a mare ?” 

A. “Yes.” 

Q. “The accused No. 1 was carrying a dang mounted with 
chhavi and the accused No. 5 had a revolver in his hand ?” 

A. “Yes.” 

# 

Q. “And the accused No. 2 was carrying a gun and No. 6 was car- 
rying a revolver ?” 

A. “Yes.” 

Q. “The accused No. 3 was carrying a gun and the accused No. 4 
had a sword ?” 


A. “Yes. 


99 


Q. “And you are sure that the accused No. 6 was riding behind 
No. 2, No. 5 was riding behind No. 1 and the accused No. 4 was riding 

behind No. 3 ?” 


A. “Yes. 


99 


This was impossible because horses were going (at a very rapid 
speed, as the other witnesses deposed and his account was so exaggerated 
and he was ready to go to such an absurd position when he said that he 
could identify all the accused, their respective places, weapons m their 
hands and the colour of horses and also whether one of the horses was 
a mare. The Court rejected the testimony of these witnesses and 

acquitted the accused. 

(m) In the above case another set of 8 witnesses of the village 
where dacoity was committed and of neighbouring villages was produced 
X attended the identification parade in jail at Montgomery and 

identified the accused. 

Two of these witnesses attended the identification ^ 

4 th of August while the remaining six attended ‘he second .dent.fteat.on 
parade o.. the 8th of August. The accused were Jat S.khs of D.str ct 
Amritsar. The districts of Amritsar and Lahore are while 

districts of Ferozepore, Ludhiana and Jullundur are called MMwa and th 
d slricts of Montgomery, Jhang, Lyallpur and Multan are called Jangals. 
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The Sikhs of these districts are respectively called Majha Jats, Malwa 
Jats and Jangolu Jats. These three types of Sikhs have almost different 
features and different manners of dressing, etc. The cross-examination 
of one of these witnesses proceeded as follows : — 

Q. “You along with five other witnesses were called at Pakpattan 
Police Station by the Police Sub-Inspector to accompany him to 
Montgomery for identification of the accused ?” 

A. “Yes.” 

Q. “You travelled in the same lorry along with the Sub- 
Inspector ?” 

A. “Yes.” 

Q. “And the first two witnesses (the witness W'ho had identified 
the accused on 4th August) were also with you in the lorry ?” 

A. “Yes.” 

Q. “You were all talking about this dacoity while in the lorry ?” 

A. “Yes.” 

Q. “You were told that the accused were all Sikhs and belonged to 
Majha tract, and that one of them was about 70 years old and his son 
of about 19 years was one of the dacoits ?” 

A. “Yes.” 

Q. “The said two witnesses and the Sub-Inspector were the chief 
persons who did the most talking ?” 

A. “Yes.” 

Q. “You were brought to the District Courts of Montgomery ?” 

A. “Yes.” 

Q. “You were made to sit outside the Court for about three or 

four hours, i.i?., up to 5 o’clock when the identification parade was held 
in the Jail ?” ^ 


A. “Yes. 


» 


ff ^^^re you saw some Sikhs who were in hand- 
cuffs and fetters taken by the Police ?” n«nu 

A. “Yes, they passed by us while we were sitting there.” 

K r record showed that the accused were produced that dav 

before the Magistrate at Montgomery for further remand. The witnesses 

were purposely made to sit there so that they might have opportunit^to 
see the accused before identification.) ^ opportunity to 

of the Wentmertir paradT?” 

A. “There were six accused and about 9 or 10 outsiders.” 

Q. Do you know the Jat Siklis are of three types or classes 

A. “No.” 

Jat sShs.’’^ Malwa and Janglu 

A. “Yes.” 
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Q. “Can you distinguish these types of Siklis if sho'wn to you 

separately ?» 

A. “I can always make out a Majha Jat from that of Malwa and 
Janglu Jats by his peculiar features, beard, dress and particularly the 
manner of his tying the turban.” 

Q. “Now tell me whether the outsiders mixed with the accused in 
the identification parade were Malwa or Janglus ?” 

A. “They w'ere Janglus belonging to Montgomery and Multan 
districts.” 

Q. “And the accused were all Majha Jats ?” 


A. “Yes.” 


This showed that identification was very easy as the identifying 
person had knowledge beforehand that the accused were Majha Jats 
and they were mixed up with Janglu Jats, and moreover tlic accused had 
been shown to them near the District Courts, and the identification was 
held about 18 months after the date of the occurrence. 

The learned Judge rejected the testimony on the point of 
identification. 

(ii>) Two sisters living in the same house in Chicago had babies of 
equal age, who so resembled each other that their own mothers were 
unable to distinguish them when they were together. Now it so 
happened that by the carelessness of the nurse, the babies got mixed 
together. Their physician came to the lawyer in great distress. 

“But perhaps” said the lawyer, “tlic children were not changed 
at all.” 

“Oh, but there is no doubt that they were changed” said the 
physician. 

“Are you sure of it ?” 


“Perfectly.” 

“Well, if that is the case, why don’t you change them back agaui. 
I don’t see any difficulty in the case.” See 29 M. L. J. 93. 

(u) A young man was tried at the old Bailey, July, 1824, on five 
indictments for diiferent acts of theft. It appeared that a Person 
resembling the prisoner in size and general appearance had cal cd at 
various shops in the metropolis for the purpose of looking at books, 
jewellery and other artielci with the pretended intention of niaUm 
lurehasL, but made off with the property plaeed before him while the 
shop-keepers were engaged in taking out other articles. In 
these cases the prisoner was positively identified by several persons 
while in the majority of tliem alibi was as clearly mid 
iTshed Id the young man was proved to be of orderly habits and 
irreproachable character, and under no temptation Irom want of mon y 
to resort to acts of dishonesty. Similar depredations ™ 
men had been committed by a person resembling the prisoner, “c 

Uadesmen deposed that, though there was a 

the prisoner, he was not the person who had robbed them. He was c 
v oted upon one indictment, but aequitted on all the other and he 
T oirl Tlirnrs who tried the last three cases expressed their convic 
fen^thatthe witnesses had been mistaken, and that the prosecutor had 
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been robbed by anotlicr person resembling the })iisorier. A pardon was 
immediately procured in respect of that charge on which the conviction 
had taken place. Sec Rex i’. Robinson, O. B. Sessions Paj)ers, 1824, 
423. 

(ei) A respectable young man was tried for a highway robbery 
committed at Bethnal Green, in whicJi neighbourhood both he and the 
prosecutor resided. Tlie prosecutor swore positively that the pi*isoner 
was the man who robbed him of his watch. A young woman, to whom 
the prisoner paid his addresses, gave evidence which proved a complete 
alibi. The prosecutor then was ordered out of tlie Court, and in the 
interval another young man, who awaited Ins trial on a capital charge, 
was introduced and placed by the side of the prisoner. The prosecutor 
was again put into the witness-box, and ad<lrcssed by the prisoner’s 
counsel thus ; “Remember, the life of this young man depends upon 
your reply to the question I am about to j)ut. ^Vill you swear again that 
the young man at the bar is the person who assaulted and robbed you ?” 
The witness turned his head towards the dock, wlicn bchokling two men 
so nearly alike, he dropped his hat, became speechless with astonish- 
ment for a time, and at length declined swearing to cither. The 
prisoner w'as of course acquitted. The other young man was tried for 
another offence and executed, and, before his death, acknowledged that 
lie had committed tlic robbery in question. See Paris and Fonblanque 
Medical Jurisprudence, Ed. 1823, Vol. II. 

Two men were convicted before Mr. Justice Grose of a murder 
and executed, and the identity of the prisoners was positively sw'oru to 
by a lady who was in conipany witli the deceased at the time of the 
robbery and murder, but several years afterwards two men, who suffered 
for otlicr crimes, confessed at the scafFoUl th? commission of tlie murder 

for which these persons were e.xccuted. Sec Wills, Circumstantial 
Evidence. 


{viii) At the first trial of Mr. Beck, for obtaining«raoncy by false 
pretences in 1896, it was said that the evidence of identity was most 
overwhelming, ten witnesses to identity picking him out from a 
numbers of others without the slightest hesitation. But two crimes 
(i.c., those of 1877 and 1896) were committed by one and the same man. 
Mr. Beck did not commit the first {because- he was in Peru in 1877). 
Ifierefore, he did not commit the second. Again in 1904, five other wdt- 

nesses repeated the same fatal mistake of confounding Mr. Adolf Beck 

with Jolm Smith. The latter was convicted in 1877 for extraordiuarv 
Irauds of an identical character with those of 1890 and 1904. 

{tje) A previous acquaintance is more or less a condition precedent 
o satisfwtory identification, but Romilly relates that a sailor was 
wrongtuUy convicted for mutiny on ‘the Hermoine’ on the evidence of the 

nrust have had frequent opportunity of seeing the man he 
nn above case, Rolfe B., observed that there is 

of j given that is more convincing (than evidence 

unfound<S ■which has more frequently proved to be completely 

in Dorsebhirrft*«^ a particular person, whom tliey knew well, was 
samp 20 Other witnesses swore that the 

miles o£f in Mddksex*’' 


(a) 


In the case of William Thompson (1912) twenty-one witnesses 
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swore that a person charged with obtaining a number of horses by false 
pretences, was the offender, but this was shown to be impossible by 
hand-writing and other circumstantial evidence. Upon the principle of 
similar acts : Bull’s case (1911) 6 Cr. App. 41 Pari. Pap., Beck Commission, 
1905, Cd. 2315, p. xii. The police admitted before the Court of 
Criminal Appeal that a mistake had been made, and the conviction was 

quashed. Pitty Taylor observes that in no sense is it possible to say 

that verdicts arrived at by circumstantial evidence amount to absolute 
certainty. Absolute metaphysical, and demonstrative certainty is, 
however, not essential to proof by circumstances. It is sufficient if 
they produce moral certainty to the exclusion of every reasonable 
doubt ; even direct and positive testimony does not afford grounds of 
belief of a higher and superior nature. This aspect of the standard of 
evidence was brought into relief by Lord Coleridge, J., in his sum- 
ming up in the Newcastle Train Murder Case, July, 1910, wJjich was 
subsequently alluded to by Lord Alverstonc, L. V". J., in the Court of 
Criminal Appeal, as --one of the most able I have ever read.” 
Lord ColerUlge observed : “the law does not demand that they should 
act on certainties, and upon certainties alone. In the passage of 
our lives, in our acts, in our thoughts, we do not deal with certainties — 
w'e act on just and reasonable convictions founded upon just and 
reasonable grounds.” See 13 Cr. L. J. 86, 87. 

{xi) In a case of burglary before the Special Commission at York, 
January, 1813, a witness stated that a man came into his room in the 
night, and caused a light by striking on the stone lloor with something 
like a sword, which produced a flash of light near his face and enabled 
him to observe that his forehead and cheeks were blacked over in streaks 
that he had on a dark-coloured coat and a dark-coloured handkerchief 
and was a large man, from which circumstances and from his voice he 
believed the prisoner to be the same man. The prisoner was acquitted, 
but, undoubtedly, such evidence has occasionally been acted upon. See 
31 State Trials 1124—1135. 

{xii) The late learned Recorder of Birmingliam (M.D. Hill, Esq., 
Q.C.) once narrated the particulars of a remarkable case, in which he was 
retained as counsel for a prisoner accused of shooting at a young woman 
and in which the intended victim was prepared to swear that she recog- 
nized the prisoner by the flash of the gun which was fired at her. The 
trial, which was to liave taken place at the Derby-spring Assizes, (1840) 
was prevented by the suicide of the prisoner, after the business of the 
Assizes had begun, but Mr. Hill made a scries of experiments with a 
view to test the possibility of the alleged recognition and the conclusion 
he drew was “that all stories of recognition from the flash of gun or 
pistol must be founded upon a fallacy,” There w'ere many circumstances 
in the case calculated to produce a strong impression on the young 
woman’s mind that the prisoner was her assailant and she doubtless 
mistook the impression so created for ocular demonstration. On the 
other hand it is asserted in Taylor’s Medical Jurisprudence, 6th Ed, 1910 
559-560, that from information which the author was able to collect on 
this point, there appears to be no doubt that an assailant may be thus 
occasionally identified. It probably depends largely upon the quickness 
of individual sight. See Wills’ Circumstantial Evidence, 6th Ed. p. 188. 

{xiii) There are some men with peculiarities and characteristics so 
marked that only a very careless observer (of whom, however, there are a 
great number) could well be wrong about them. There are others an 
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far greater number — whoac features and persons are of the very common- 
est types, and who arc liardly distinguishable by a casual observer from 
liuiidreds to be met every day in the streets. The physical characteris- 
tics of the subject of identification may be of the one category or the 
other, or may belong to any one of the infinite gradations between the 
two extremes. Fortunately the tribunal has the advantage of seeing the 
person sought to be identified, and tlie foregoing consideration 
can always be brought home to the minds of the Jurors. Ibid 
p. 384. 

(.rfp) In one case a gentleman who was shot atwliile driving home 
in his gig, and wounded in tlic elbow, stated that wlicn lie observed^ the 
flash of the gun, he saw that it was levelled towards liim and that the 
light enabled him to recognize at once the features of the accused. On 
cross-examination he stated that he was quite sure he could sec him, and 
that he Mas not mistaken as to his identity, but the prisoner M'as ac- 
quitted. Regv. Croydon Summer Assizes, 1S39. 


(.ra) In Rex v. Brookes, 31 State Trials 1124, 1135, 1137, it is stated 
that after condemnation of a man for murder, on the testimony of two 
Witnesses who deposed that they recognised him by tlie light from “the 
discharge of a gun, experiments were made from which it appeared that 
such recognition was impossible. Wills’ Circumstantial Evidence, p. 183. 

(.rui) This is a case which remarkably illustrates the difficulties 
surrounding the determination of personal identity. A man M'as tried at 
Manchester for housebreaking. He was convicted. A part of the indict- 
ment alleged that he had been previously convicted of a similar olTencc 
A warder from the convict prison from which it was alleged that the 
pH discharged on completing his former sentence, depos- 

ed that the prisoner was the same man, and that he had served Ids 
former sentence as James Williams. The prisoner, who vehemently 

Tr Williams a list had been made of the 

marks of identification upon him. The list was produced Lul the 

wto take the prisoner to the cells and report 

James Williams, and he received^tir^-.- prisoner was not 

conviction for an offence of tMs ki^d wn sentence due to a first 
rialised the Home Secretary cornnlainTnt 

of the prison authorities This led tr, ® sorne action on the part 
of which a petition from JamoTwT.* '"''“‘‘Sotion. in the course 
prison, was found in the dated from Chatham convict 

petitions were sc"? Office, and both 

oTthl^risoL/thh Ja°me^^ as to the 

handwritings identical, but theS ^^e two 

character running through both pe«tfo„" ^vhrer^eori'd" ,Xdtty‘ a^liy 
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possibility have been common to two different persons. The man was 
of the kind known to seamen as “sea lawyers” and with a very peculiar 
vein of querulousness eminently cliaractcristic. There was not the 
slightest doubt that the warder was right in his identification. Ibid. 

(ocvii) A Mr. Storrs of Grose Nall, in Cheshire, was murdered in his 
own liouse about 9 p.m. on November I, 1908. The murderer was seen 
m the kitchen by the cook, wlio had a good opportunity of noticing him. 
Mr. Storrs, hearing a noise, came out of the dining room into the 
passage, wlierc he was immediately attacked by a man who grappled 
with him, stabbed him with a large knife, in some fifteen or sixteen 
places, and effected liis escape. He was lifted on to a sofa, where he died 
in a few minutes without having been able to say a word. The assault 
took place near a lamp and was witnessed by his wife, his niece, and two 

servants, who all swore with more or loss confidence to the identity of 

the murderer with the man who was being tried, and they had been very 
near him. He, however, successfully established an alibi and was 
acquitted. 

A few months later suspicion fell upon another man said to re- 
semble th? man who had been acquitted, and he was put upon his trial. 
The same witnesses had, of course, to be called. Their evidence could 
not, however, come to much more than that tliere was such similarity 
that they might have mistaken tlie one for the other. The general evi- 
dence was not of a cogent kind ; an alibi was set up on this occasion 
also. Though the authorities could scarcely do otherwise than prose- 
cute, there never could have been much cliancc of a conviction and the 
second prisoner also was acquitted. See ibid. 

{xviii) Antipholus of Syracuse, the twin brother of Antipholus of 
Ephesus, experienced some of these inconveniences : — 


“There’s not a man I meet, but doth salute me 
As if I were their well acquainted friend ; 

And every one doth call me by my name. 

Some tender money to me, some invite me ; 

Some other gives me thanks for kindness ; 

Some ofTer me commodities to buy : 

Even now a tailor called me in his shop, 

And showed me silks that he had bought for me, 

And, therewithal, took measure of my body.” 

See Shakespeare’s Comedy of Errors, Act, I\ , S. 3. 


{xix) “Two faces, even though there be no relationship between the 
parties, may be all but indistinguishably alike, sc that the one shall fre- 
quently be accosted for the other, yet no parity of character can be in- 
ferred from this resemblance. Poor Captain Atkins, who was lost in the 
defence olf the coast of Jutland in 1811, had a double of this kind, t a 
was the torment of his life ; for this double was a swindler, who, having 
discovered the lucky faesimileship, obtained goods, took up money, an 
at last married a wife in his name. Once when the real Captom Atkins 
returned from a distant station, this poor woman, who, awaiting him at 
Plymouth, put off in a boat, boarded the ship as soon a* *t came to 
anchor, and ran to welcome him as her husband. (Southeys 
Doctor.” Vol. VII, p. 474. Ed. 1847.) Following this story, Southey 
gives an account, “cut out of a journal of the day, o a . 
inquest on the body of a girl found drowned, between 

other young woman living there was a likeness so extraordina y 
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number of witnesses, among whom was the mother of the latter, swore 
positively to the body as that of the girl living. Towards the close of 
the inquest, however, the girl so siqiposed to be dead walked into the 
room, and said to one of the most positive of the witnesses, “How could 
you make such a mistake as to take another body for mine The 
result was, there was no evidence to prove who the deceased was. See 
Ram on Facts, p. 68. 

(.rr) In November, ITO-I, a woman was indicted at the Old Bailey 
for robbing licr ready*furnished lodgings. Tlic prosecutrix swore to the 
prisoner’s liaving taken the lodgings. The prisoner said she had a twin 
sister, so like her, that their parents could not distinguish them asunder. 
A man said the sister was in custotly for a similar ofTcncc ; lie had seen 
her, and they were so alike, it was impossible to perceive any difTcrcncc; 
under these circumstances, the Jury acquitted the prisoner. She was a 
second time indicted for a similar olTcnce. Tlic jirosccutri.x in this case 
was positive as to her identity. She had seen the sister, who, in order 
to deceive lier, had changed clothes with her sister, but still she pointed 
her out. She also distinguished their voices, and a degree of hastiness 
was observed in the sister beyond the prisoner. On this second indict- 
ment she was found guilty. See Ram on Facts, p. 66. 

{xxi) The famous Tichborne trial is not only interesting but instruc- 
tive. The facts were briefly these : — In April 1854, Roger Tichborne, 
the heir to the Tichborne baronetcy and estate embarked at Rio on 
board the Bella, which was lost, and for eleven long years nothing was 
known or heard of him. Suddenly, in Australia, a butcher came from 
the shambles and announced himself as the long lost heir. He swore 
that he was Roger Tichborne, the son of the last baronet. In support 
of this story, he also swore that he had, while on a visit to his uncle, 
seduced his cousin Kate, and it being suggested to him that he was 
Arthur Orton, the son of a butcher at Wapping, he swore that lie was 

not. These three things he falsely swore, and those were the three main 
charges against him. 

It had been said over and over again by those who liad not read the 

case, this must be the right man, or how could he have known all these 
things ; 


1 ^ wliat Mr. Hawkins’ cross-examination was direct- 
or nui claimant’s knowledge was the knowledge 

^ servant, and not his own, and it will show 

that the pretended recollection of the claimant is not the recollection of 

oct rref Thfr <>- ^vho was a man when the incident^ 

to assist in the perpetration of n follow . if he went as a rogue 

all he knew of the family and the estate Tninf fa-T* communicate 

easdy he deawn hy a euLi„« 

the elaim'anr as to Bogle’s first interview with 
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Q. “You knew the defendant’s face at once ?” asks »Ir. Hawkins. 
A. “Yes,” answers Bogle. 

Q. “He was exactly like ?” 

A. “Yes ; I knew him from his likeness to his uncle.” 

Q. “And that was how you recognized him ?” 

A. “Yes.” 

Q. “At first sight ?” 

A. “At first sight.” 

Q. “Not from his likeness to Roger ?” 

A. “Not exactly.” 

Q. “There is a good deal of difference between him and Roger, is 
there not ?” 

This question was a sort of petard, and Bogle having got ready by 
the previous questions, must be hoisted upon it, struggle as he may ; he 
struggles thus : 

A. “He is stouter,” says Bogle. 

Q. “A great deal stouter ?” repeats Mr. Hawkins. 

A. “No, not a great deal.” 

Q. “What, was Roger stout ?” — The “What” startles Bogle. 

A. “No.” 

Q. “Was he thin ?” 

A. “Yes.” 

Q. “Very thin ?” 

A. “Yes.” 

Q. “Narrow-chested ; pigeon-chested ?” 

A. “They say so ; but I don’t think he was by measurement.” 

Q. “Don’t talk of measurement. Was he not narrow in the front 
part of his chest ?” 

A. “He appeared so.” 

Q. “Did you think the defendant narrow and pigeon-breasted ?” 

A. “No, he was stouter.” 

Q. “And broader ?” 

A. “Yes.” 

Q. “Taller ?” 

A. “No ; about the same height.” 

Q. “Had Roger a long neck ?” 

A. “Well, I don’t know if longer than usual. As he was thin it 
appeared to be so.” 

Q. “The defendant’s did not appear so, did it ?” 

A. “It appeared shorter because he was stout.” 

Q. “As to the face ?” 
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A. “The upper part was like Roger’s.” 

Q. “What do you say to the lower part ?” 

A. “Well, his nose was injured.” 

Q, “But the lower part — the chin ?” 

A. “It was shorter.” 

Q. “Roger’s was long ?” 

A. “Rather.” 

Q. “And pointed ?” 

A. “Yes, I think so.” 

Now a direct point-blank contradiction of what the defendant had 
sworn in the former trial is obtained in this way. 

Q. “Do you know whether he had heard you were in Sydney ?” 

A. “He had seen Guilfoyle (the old family gardener). I don’t 
know whether Guilfoyle had told him anything. (The dowager’s letters 
to the defendant had mentioned that Bogle was in Sydney and was 
quite black). 

Q. “Did he tell you he knew you were in Sydney ?” 

A. “Yes, he did.” 

Q. “Did he show you a letter of Lady Tichborne ?” 

A. “He did.” 

Q. “Did he put the letter into your hand ?” 

A. “Yes.” 

Q. “Did you read it ?” 

A. “I couldn’t, as I had not got my glasses.” 

Q. “Did he ask you if you knew the handwriting ?” 

A. “Yes, and he told me his mother had written and told him I 
was there.” 

Q. “Did he says he had been making inquiries about you ?” 

A. “He said he was going to advertise for me.” 

. The course was thus clear, the cross-examination of the defendant 

IS now referred to, and that portion of it read where the defendant 

severe that the name of Bogle never had been mentioned to him until he 
saw him. wnm lie 


“But you knew at the time that Bogle was there ?” 

T did not, ’ swore the defendant in his previous examination, 
“Had not you received your mother’s letter ?” 

“No, not at that time.” 


P™"*’ "P®" Bogle’s absolute con- 
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were proved to have been upon Roger’s arms before he left England. As 
the defendant had no such marks. Bogle swore that if Roger had 
ever had such a thing, he, Bogle, must have seen them, for Bogle had 
been with Roger on three occasions, and had seen Roger’s arms bare, 
and no tattoo mark was there. This positive point blank swearing was 
dealt with in the following manner : 

Q. “You say,” asks Mr. Hawkins, “that on each of these occasions 
Roger had on a pair of black trousers, with his braces tied round his 
waist ?” 

A. “Yes.” 

Q. “Was the night shirt buttoned up at the throat ? 

A. “Yes.” 

Q. “The sleeves, how were they ?” 

A. “Loose.” 

Q. “Well ?” 

A. “Well,” said Bogle. 

Q. “What then ? What did you see ?” 

A. “I saw him rub his arms.” 

Q. “Simply rubbing his arms like this ?” 

A. “He just rubbed one arm and then the other ?” 

Q. “Both at the same time ?” 

A. “No, not both at the same time, first one and then the otlicr.” 

Q. “Do you know why he rubbed his arm ?” 

A. “I suppose it itched. I don t know.” 

Q. “But what did you think when you saw him rubbing his 

Arm ' 

A. “I thought he’d got a Ilea,” says tiis innocent Bogle, little 
dreaming how big flea that was. 

Q. “A flea,” says Mr. Hawkins, amid immense laughter. 

A. “Yes I thought so.” 

Q. “Did you see it?” 

A. “No, of course not, Mr. Hawkins,” 

Q. “Whereabouts was it ? Just show me.” 

(Bogle points out the place, just two inches above the 
elbow.) 

Q. “Can you tell me what time this was ?” 

A., “Ten minutes past eleven.” 

Q. “Tliat was the first occasion ?” 

A. “Yes, but it occurred three times, I have told you. 

Q. “And on each occasion you had the same opportunity of see- 
ing his naked arms ?” 

A. “Just the same.” 

Q. “Now let me come to the second occasion, 
same thing ?” 


Did he do the 



AS TO IDENTIFICATION OF PERSONS 


289 


A. “He did the same thing.” 

Q. “Was this about the same time ?” 

A, “About the same time.” 

Q. “About ten minutes past eleven ?” 

A, “Yes, because I left him about that time.” 

Q. “I don’t want to know your reasons. Did he just rub one arm 
so, and tlien tlic other so ?” 


A. “Yes, he was rubbing his naked arm.” 

Q. “And each time you had tlie opportunity of seeing it ?” 

A. “Each time I saw it.” 

Q. “Rubbed it outside ?” 

A. “I don’t know Avhat you mean by outside.” 

Q. “Did he always put his hand inside ?” 

A. “Inside of a shirt,” says the confused Bogle : “Always put his 
hand in — I don’t know.” 

Q. “But I want you to know; you recollect it, you say ?” 

A. “If your shirt was unbuttoned, and you were rubbing your 
arms, Mr. Hawkins, you would draw your sleeves up.” 

Q. “Never mind what I should do. I wfint to know what you 
say Roger did. ^Vhy do you think he rubbed his arm at this time ?” 

A. “I suppose the same as before.” 

Q. “A flea ?” 


A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

or not ?” 


“I suppose so.” 

“But did you see the flea, Bogle ?” 

“I told you, Mr. Hawkins, I did not.” 

“Excuse me, that was the first one.” 

“Well, this was the same.” 

“You say there were no buttons on the sleeves, Bogle ?” 

“I don’t believe there was, Mr. Hawkins.” 

“Do you know” asks the counsel, “whether there were buttons 


A. “I, don’t believe it.” 

Q. “But do you know ?” 

A. “I do not know.” 

if a m il, has no shirt- 

buttons his sleeves would fall open a good deal ?” 

A, “I know every man has shirt-buttons, but they come off.” 

Q. “Where the sleeves made to button ?” 

A. “Yes, of com*se.” 

unbot?oned'r‘^ occasions it happened to be 


A. “Each time I saw it.” 
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Q- “Now let US come to the third occasion. Do you recollect 
that ?” 

A. “I do.” 

Q. “Do you recollect which arm you saw ?” 

A. “I saw both.” 

Q. “Both arms up to the elbow ?” 

A. “Occasionally.” 

Q. “Just point out where it was you saw him rubbing ?” 

(Bogle points out the spot.) 

Q. “That’s the same place as before ?” 

A. “The same place.” 

Q. “The same place on all three occasions ?” 

A. “Yes.” 

Q. “With sleeves unbottoned ?” 

A. “Yes.” 

Q. “Why did you notice them particularly ?” 

A. “If you pull up your sleeves,” says Bogle, “ I can see it with- 
out noticing it particularly.” 

Q. “But you would not notice any arm.” 

A. “If I was sitting with you, and there were sleeves, and if you 
rubbed your arms, would I not see you ?” 

Q. “You would look at the arm and notice it particularly, so as to 
recollect the circumstance for five-and-twenty years, would you ? 

A. “I would be noticing what you are doing.” 

Q. “Do you seriously mean to say you took notiee of his arms ?” 
A. “I seriously mean to say I saw him rubbing his arms, and saw 
no marks on them.” 

Q. “When did you first recall these circumstances to memory t 
A. “What circumstances ?” 

Q. “These summer evening rubbings of his arm in 1851 ? 

A. “I don’t know.” 

Q “When did you first of all remember it ?” 

A.' “I thought of it when I first heard the tattoo marks men- 

tioned.” 

Q. “Yes.” 

A “And I said if he was tattooed I ought to have seen it. 
q! “On the last occasion, did you think it was a flea again ?” 

A. “I suppose so.” 

Q. “What time was it ? About the same time ? 

A. “Yes.” 

Q. “Ten minutes past eleven ?” 

A. “Yes.” 
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Q. “Then all I can say is he must have been a very punctual old 

nea.’* 

Which observation is enough for Bogle and his evidence. It ex- 
plodes amid a peal of laughter. See Harris, pp. 136-190. 

During the Tichborne trial for perjury, the remarkable witness \yas 
called, named Luie. He was a shrewd man, and told his tale with 
wonderful precision and apparent accuracy. That it was untrue there 
could hardly be a question, but that it could be proved untrue was 
extremely doubtful and an almost hopeless task. It was an improbable 
story but still was not an absolutely impossible one. If true, however, 
the claimant was the veritable Roger Tichborne, or at least the proba- 
bilities would be so immensely in favour of that proposition that no jury 
would agree in finding he was Arthur Orton. The manner of giving 
the evidence was perfect. After the trial one of the jury was asked 
what he thought of Luie’s evidence, and if he ever attached any import- 
ance to his story. He said that at the close of the evidence-in-chief he 
thought it so improbable that no credence could be given to it ; “but” 
he added, “after Mr. Hawkins had been at him for a day and could not 
shake him, I began to think if such a cross-examiner as that cannot 
touch him there must be something in what he says, and I began to 
waver. I could not understand how it was that, if it was all lies, it did 
not break down under such an able counsel.” 

The whole dilBciilty in exposing the falsity of Luie’s evidence in 
the Tichborne trial consisted in the fact that the circumstances outside 
ilie events deposed to wore so remote that all connection was destroyed. 
No ingenuity or ability could reach them without some connecting link. 
The sole spectator of the events was in the witness-box and he took care 
to separate them from every other event in his life and from every cir- 
cumstance that could be contradicted. No materials for cross-examina- 
tion were before the eminent counsel for the prosecution, and the facts 
that subsequently came to light, by the merest accident in the world, 
were at that time absolutely inconceivable. See Harris on Hints on 
Advocacy, 14th Ed., 1911, pp. 67 — 69. 



CHAPTER XLVn 
As to Identification of Things 

A thing is sometimes singular or rare ; as either in size, shape or 
colour, or as the production of a foreign country and in these cases the 
singularity or rarity of it may make a deep impression and this impression 
retained in the memory may render it easy to recognise the thin®. Ram 
on Facts, p. 50. ® 

Often a thing is not singular or rare, but one of a multitude of 
other things in most respects like it ; as the manufactured goods of 
particular trades, be they clothing, household furniture, tools of trade or 
husbandry, or things of any other kind ; and in this case, 
if there is some striking difference distinguishing it from others 
of its kind or species, as something wanting or superiluous in it or some 
mark purposely made on or accidentally acquired by it as a stamp or 
stain, the difference may be strongly impressed on the mind, and being 
remembered will much facilitate the power to recognise the particular 
thing. Ram on Facts, p. 50. 

Sometimes a person, by constant use of a thing becomes very 
familiar with it and can identify it although it has no particular 
distinguishing mark on it. A workman can easily identify his tool and 
other people their dress and other things by very frequently seeing, 
handling or using them. 

Evidence in Theft Cases 

1. Evidence of identity is easily procurable. 25 P. R. 1883 (Cr.). 

2. If the identity of stolen goods is doubtful conviction can be set 
aside even in revision. lOi P. L. R. 1912. 

3. It is wholly insufficient to prove that property stolen was very 
much like that produced. 29 I. C. 72. 

4. The distinctive names of stolen goods must be given in the list 
of stolen articles. 1921 P. 499. 

i 5. The evidence of a witness that complainant or somebody else 
lidentified the recovered stolen property is inadmissible as hearsay. 1924 
Jl. 727 : 25 Cr. L. J. 1347. 

6. If the case entirely depends on evidence of identity, it is 
generally of difficult and unsatisfactory nature. 17 P. R. 18G8. 

7. List of stolen property handed over to police during investiga- 
tion is inadmissible. 1929 C. 448 : 1932 L. 488 : 1925 C. 959, but see 
1933 L. 987. 

Of Grain, Cloth and Goods of Common Pattern 

, 1. Cereals cannot be identified. 57 I. C. 913. 

1 2. Grain is not capable of identification. 1 Weir 429. 

3. Identification of ordinary clothes is impossible. 1922 A. 24 : 
23 Cr. L. J. 193. 

3. The fact that cloth found in the house of accused answers to 
the general description of the stolen clothes as given by the complainant 
is not sufficient proof of identity and that the cloth found had a particular 
stamp on it is not a sufficient proof. 1 L. 102 : 57 I. C. 167. 
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4 . A village shoe-maker who makes one pair of shoes every week 
for villagers cannot identify it from another as belonging to a particular 

person. 1935 L. 805 (806) : 160 I. C. 187. « n j i? i 

5. Sugar is not capable of identification bat the find of large 

quantity of sugar with the accused may be corroboration of prosecution 
story. 0 P. 606; 1930 P. 513. 

6. Sweets cannot be identified. 35 P. W. R. 1912 (Cr.) : 9-1 

P. L. R. 1912. , . , . 

7. If goods of common pattern are found with the accused, he 

cannot be convicted. 1923 L. 36 : 81 I. C. 48 : 22 P. W. R. 1912 Cr. 

8. A thing is sometimes singular or rare, as either in size, shape 
or colour, or as the production of a foreign country which may make 
deep impression to make recognition easy. R.am on Facts, p. 87, Art of 
Cross-Examination by P. R. Aiyar, 1920, p. 544. 

9. Manufactured goods of particular trade as of clothing, house- 
hold furniture, tools of trade or husbandry or things of otlier kind cannot 
be recognized unless there is some striking difTcreucc distinguishing it 
from others of its kind or species, c.g., accidental stamp or stain or 
something wanting or superfluous in it. Jbid, p. 544. 

10. By constant use a thing can be recognized. A carpenter, a 
mason or a workman by remembrance of their general appearance can 
recognize his tools and most people their dress and other things by 
frequently .seeing, handling or using them. Ibid, p. 544. 

11. Where stolen article is of ordinary make and there is nothing 
peculiar in it, the evidence of a complainant — a ]>erson of ordinary 
position, as to its identification is not sullieient. 22 P. W. U. 1912 (Cr.) : 
13 Cr. L. J. 555, 81 I. C. 48 : 1923 L. 16. 

Of Written Documents by Illiterate Persons 

A written document may be sufficiently identified by a witness to 
be laid before the Jury, although tlic witness is unable to read. He 
would still have the size, colour and general appearance of the paper, 
the colour of the ink, and the size and general characteristics or 
appearance of the waiting to compare with his mental picture. For 
example, one might be allowed to testify to the identity of a paper written 
in Greek, Herbrew, Sanskrit, or Egytian hieroglyphics, although unable 
to read a word of either language. Cowper’s Works (Letters), Vol. 5 
p. 217, Ed. 1830. 

Of Ornaments or Jewellery 

Women can always identify tlieir jewellery even of common pattern. 
1926 L. 132 ; 26 Cr. L. J. 1361. But sometimes they jump to a con- 
clusion on account of self-interest, because if they depose otherwise 
they might lose it. 

Illustrations 


(i) In a very recent case where a clever thief had been convicted of 
looting various apartments in New York City, over eighty thousand 

thelr^^^roDcrW female owners were summoned to identify 

fn/nKfi J Each and every one Sivelv 

Ind pearls had Z ^‘“monds, emeralds 

risp^raraj:df„ti&^^^^ tE'Uir„TiV. 
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prisoner had Stolen similar jewels from them these must be the actual 

1 St, an inference very likely correct, but valueless 
in a tribunal of justice. 

One of the ladies referred to testified as follows : — 

Q. “Can you identify that diamond ?” 

A. “I am quite sure that it is mine.” 

Q “How do you know ?” 

A. “It looks exactly like it.” 

Q. “But may it not be a similar one and not your own ?” 

A. “No ; it is mine.” 

Q. “But how ? It has no marks ?” 

A. “I don’t care. I know it is mine. I swear it is.” 


The good lady supposed that, unless she swore to the fact, she might 
lose her jewel, which was, of course, not the case at all, as the sworn 
testimony founded upon nothing but inference left her in no better 
position than she was in before. 4 Cr. L. J. pp. 3 — 6. 

(ii) In a case of murder, in which a witness had sworn to the body of 
the deceased by certain work which he had done to the dress in which 
the body was clad, the question was asked : — 

Q. “Do not all dress-makers sew pretty much alike ?” 

A. “Yes.” 

Q. “How, then can you say this work is yours ?” 

A. “Because I know my work from everybody else’s.” 

(iii) Professor Claparedc made some experiments by exhibiting a mask 
to students in his class room, afterwards requesting them to pick it out 
from ten masks which he showed them. Five of the twenty-three students 
selected the correct mask, eight picked it out as one of several, generally 
two or three ; and ten did not pick out the right mask at all, either by 
itself, or as one of several. See Prof. Claparede “What is the Value of 
Evidence ?” The Standard Magazine, September 1907, p. 148. 

(h>) O’Connell was employed in defending a prisoner who was tried tor 
murder. The principal witness swore strongly against the prisoner, the 
prisoner’s hat was found near the place where the murder was committed. 
The witness swore positively that the hat produced was the one found, 
and that it belonged to the prisoner, whose hrst name was James. 

0'Connell.~~“By virtue of your oath, are you positive that this is 
the same hat ?” 

IViiness. — “I am.” , ^ 

O'Connell. — “Did you examine it carefully before you swore in your 
information that it was the property of the prisoner ?” 


ir/mm.— “I did.” 


ff A. 

O’ ConncH (taking up the hat and examining the inside carefully, 

/at the same time spelling aloud the name “James ). 

‘J-A-M-E-S’ — do you mean those letters were m the hat when you 

found it ?” 

Witness. — “I do.” 

O’Conne//.— “Did you see them there i 

Witness. — “I did.” \ ^ 

O'Connell. — “And you are sure that is the same hat ( 


Witness.— am sure.” 

O'Connell (holding up the hat to the bench). Now, 
I submit this is an end of this case. There is no name whatever 
in this hat.” See Wellman, p. 162. 


my lord, 
inscribed 



CHAPTER XLVUI 
As to Incrimmating Questions 


S. 132, Indian Evidence Act, reads : — 

“A witness shall not be excused from answering any question as to 
any matter relevant to the matter in issue in any suit or in any civil 
or criminal proceeding, upon the ground that tlie answer to such ques- 
tion will criminate, or may tend directly or indirectly to criminate, such 
witness, or that it will expose, or tend directly or indirectly to expose, 
such witness to a penalty or forfeiture of any kind : 

“Provided that no such answer, which a witness shall be compelled 
to give, shall subject him to any arrest or prosecution, or be proved 
against him in any criminal proceeding, except a prosecution for giving 
false evidence by such answer.” 

Compulsion may be implied or explicit and in every 
case it is a question of fact wlicthcr there was or was not 
complusion. A witness who answers questions put to him 
without seeking the protection of S. 132 by objecting to 
tlie question put or requesting to be excused, is not entitled to 
the protection. 52 M. 432, 40 A. 271, 16 A. 88, 3 M. 271, 1926 M. 906 
and 1924 A. 381 Foil. 42 A. 257 and 1921 A. 362 Not foil. ; 1927 M. 379 
and 1925 R. 345 Dist., 59 I. C. 324 ; 22 Cr. L. J. 08, 15 M. 63, 12 B. 
440, 21 C. 392, 32 C. 756, 31 C. 715, 1933 O. 370, 43 A. 92, 50 B, 162. 

Mere record of a deposition is not by itself sufficient evidence of 
compulsory or voluntary nature of the statement of a witness. 1928 N 
58 : 105 I, C. 820 : 28 Cr. L. J. 996. 

A witness giving out in examination-of-chief that a woman had mis- 
carriage without any knowledge whether she was married or not and 
when her character was not in issue, is not protected unless the Judge 
himself asked the question. 1930 A. 493 : 129 L C. 707 : 1930 A L J 
1121 ; 1930 Cr. C. 737. 


Relevant statements made by a witness on oath in a Judicial pro- 
ceedings are not protected when he has not objected to answering the 
questions put to him. 50 B. 162 : 1926 B. 141 : 93 I. C. 151 : 27 Cr E 
J. 428 : 28 Bom. L. R. 1, 

A voluntary statement by a witness may stand on a totally differ- 
ent footing to an answer given by him to a question put by Court or 
Counsel on either side on a point which is relevant to the case. In 
the latter case he is protected under S. 132, although he may not have 
objected to the question being put to him. 43 A. 92 : 1921 A 862 • 3 
M. 271, 16 A. 88, 40 A. 271 and 22 A. 267 Diss. from. 

necessary for the benefit of privilege 
under S. 182, when he answers a question put by Court or Counsel on a 
relevant pomt. 58 I. C. 826 : 18 A. L. J. 940 : 1921 A. 862 

it. £. S' s. 
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S. 148 gi^ es the Magistrate power to compel or excuse an answer 
so far as it affeets the credit of the witness, though not a question rele- 
vant to the matter in issue. 3 M. 271. 

The objection may come from the Pleader representing the wit- 
ness. 37 C. 878. 

Where a witness answers a question put by Court, he must be 
deemed to have been compelled to answer, and is entitled to privilege 
although he did not object. 1934 O. 386, 43 A. 92, 42 A. 257, 37 C. 878 
Foil. 1933 O. 370 : 36 Cr. L. J. 71 Dist. 

If a person W'as compelled to answer a question he cannot be' pro- 
secuted for defamation. 40 A. 271, 50 B. 162, 52 M. 432. 

A witness actuated by malicious motives making voluntary and 
irrelevant statement not elicited by questions put to him, is guilty of 
defamation. He cannot claim privilege. 1928 N. 58 : 105 I. C. 320 : 
28 Cr. L. J. 996. 

A person making a defamatory statement as a party or witness is 
liable under S. 500, Penal Code, irrespective of the liability for perjury. 
He can be protected if he succeeds in applying any of the exceptions 
mentioned in S. 499. 7 P. W. R. 1911 Cr. ; 12 Cr. L. J. 193 : 10 1. C. 682. 

The Judge should advise the witness of his right to claim privilege. 

10 B. 185. 



CHAPTER IXL 
As to Insanity 


Pretended 

When an accused person pretends insanity, it is very difficult to 
find out. whether he is really suffering from the malady or is only an 
imposter. 

The cross-examiner or investigating officer has to make a thorough 
observation of his movements for some time, because in pretended in- 
sanity the accused acts in an intelligent manner when unobserved- 

In order to test whether the insanity is pretended or not, the 
following extracts will throw some light on the subject : — 

The test is whether the accused ivould have committed the act if a 
policeman would have been at his elbow. 1928 C. 238 : 114 I. C. 159 : 
30 Cr. L. J. 247. 

Medical test is different from legal test. 94 P. L. R. 1909. 

Unsoundness of mind must be such as to impair cognative faculties 
of the accused. 30 P. R. 1878 Cr. 

Insanity is the disease of mind which deprives a person of the 
faculty of distinguishing right from wrong or of discerning the nature 
and quality of his act. 9 Mys. L. J. 28. 


ed : — 


To test feigned insanity the following points should be consider- 


(а) Insanity is usually pretended after the act and not before. 

(б) A person feigning admits his insanity. 

(c) Insane persons sleep but little and the sleep is disturbed. An 
imposter sleeps soundly. 

(d) An imposter acts his part when he is observed. 

(e) An imposter will at once show by his countenance and his 
eyes that there is an intelligent understanding of the conversation 
affecting him. 

{/) Insanity may be detected from handwriting, An insane 
person cannot \vrite a connected sentence, for he forgets the first 
portion. 


Eccentricity and unusual habits may be genuine or assumed. 
They do not constitute unsoundness of mind. Taylor’s ^Medical Juris- 
prudence, pages 508, 509, 588, 539, 540. 


Whether the murder was the result of insanity or not, the followinff 
lactors should by taken into consideration : — (n) Personal history of 
the man as to whether he was eccentric, melancholic, degenerate, neuras- 
thenic or many other way affected by mental diseases. (6) Absence of 
motive, (c) An insane murderer does not try to conceal the body of 

evidenol*“«f attempt to evade the law by destroying 

vidence of his crime or by running away from the scene of murder^ (e) 

grievance^bTt '""ders his enemy or one against whom he has a 

grievance, but he does not shed blood unnecessarily. {/) An insane 
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person may kill several persons including friends and relatives for whom 
he has a great regard, (g) An insane person does not make pre-arran<Ted 

plan to kill anybody, (h) An insane person has no accomplice in *the 
criminal act. (?) Lunatics in asylums never conspire to escape or kill 
the Superintendent or his assistant. MedicalJurisprudence and Toxi- 
cology by Dr. Modi (Ed. 4. 1932, P. 529 ct scq.) 


Tir Some of the tests given in Taylors Principles and Practice of 
Medical Jurisprudence (Ed. 8, Vol. I, 1928 at Pages 792—843—844 840 
and 847), are as follows : — 


(a) “The lack of the power of combination is perhaps of all others 
the most striking characteristic of insanity. Hence it is a rule that when 
a lunatic commits crime he does not confide in anybody ; obviously the 
same may be true of a sane criminal, so that the point standing alone is 
of little weight.” P. 843. 

{b) “The crime of a lunatic is frequently without motive or rather 
it is in opposition to anything that could be called a sane motive.” 
P. 844. 


(c) “The victims of the criminal arc those who oppose his desires 
or his wishes — the victims of the maniac arc among those who are either 
indifferent to or who are the most near to him.” P. 849. 

(d) “The lunatic seeks no escape, delivers himself to justice and 
acknowledges the crime laid to his charge.” P. 847. 

(e) “By a sane criminal every attempt is generally made to con- 
ceal all traces of the crime and he denies it to the last.” P. 847. 

Insanity is often pretended both by the accused and the witness. 
The detection of such pretended insanity is one of the most dillicult tasks 
for the cross-examining counsel as well as the investigating officer. 

Dr. Hans Gross says : “It frequently happens that a person under 
examination makes himself out to be a bigger fool than he really 
is, this is often very advantageous for the accused and some of the 
witnesses ; but for the Investigating Officer it is as troublesome as 
dangerous. For the guilty man the advantage is two-fold ; on the one 
hand he may hope not to be suspected of an offence requiring perhaps 
a considereblc amount of ingenuity for its accomplishment ; and on the 
other hand he manages to be thought unable to understand a simple 
question, and so gains time for reflection. A similar pretence is 
pcriiaps quite as convenient to the witness who, for some reason or 
other, does not wish to speak the truth; perhaps he wishes to shield 
the accused, perhaps he is afraid of compromising himself in telling 
the truth, perhaps he is afraid of contradicting another witness. Ilmv- 
cver wearying and annoying such a pretence may be, an Investigating 
Officer of ordinary sharpness with a minimum of psychological know- 
ledge will easily discover the trick. 

Two methods may be adopted, but both lead to the same goal : 
proof of contradiction. In the one this contradiction occurs between 
different statements, some of which are deliberate and cunning, while 
others are awkward and stupid. In the other the contradiction is found 
between the words and the expression in the eyes of the person 
interrogated. 

As to the former method, it will be difficult for the cleverest person 
especially in the course of a long examination not to give, at least once, 
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an intelligent answer. The Investigating Officer must know how to 
entangle ti witness, provoke him about the ease, lead him on to show 
liimsclf in his true colours, and if he extracts but one answer more 
intelligent than the rest, he may safely conclude that the man is 
shamming. 

It is the same witli the antagonism between look and word, be- 
tween eye and mouth. No intelligent man has an idiot’s eyes and no 
idiot has intelligent eyes. The whole physiognomy, the dei)ortment, 
the gestures may deceive, the eyes never ; and whoever is accustomed 
to watch the eyes will never be taken in. 

It is true that what we call “the expression of the eyes” exists only 
partiallv in the eyes themselves ; the parts neighbouring on the eye 
produce the chief effect, and these parts can be transformed at pleasure 
by means of the corresponding muscles ; but this forced change cannot 
last long nor be mistaken for a genuine c.xprcssion. A comedian of a 
most iiUclligcnt countenance, can often make himself look a thorough 
ass, but his eyes, despite all his art, will be never truly brutish for more 
than a few moments. 

If then we have the least suspicion that the person we are interro- 
gating is trying to make himself out a fool, we have only persistantly 
to keep our eye on him, and however hard he tries to appear stupid and 
indifferent, he will be unable, especially if he finds himself cornered, to 
prevent at least one intelligent glance escaping. Remember also that, 
the shammer, when he thinks no one is looking, casts a swift and scru- 
tinising glance on the Investigating Officer to see whether or not he 
believes him. If the Investigating Officer catches but one of these 
glances, lie can no longer have any doubt as to his man. If he be certain 
tlic man is shamming, he very speedily tells him straight that he is 
found out. The Investigating Officer will then explain to the suspect 
why he does not believe him, will impress upon liim the consequence of 
the .attitude he has assumed, will continue liis examination without 
bothering about the pretended idiocy, and frame his questions to suit 
the intelligence he may reasonably conclude the man to possess.” See 
Hans Gross, Criminal Investigation, pp. 322-323. 

Illustration. 


, As an illustration of the exposure of an accused person who pretend- 
cd insaiiity as an c.vcuse for the crime, the following extracts from the 

J. Guitcau for the assassination of President Garfield, 
will be useful. Guiteau’s claim was that he shot the President acting 
upon what he believed to be an inspiration,— a divine command, which 
controlled his conscience, overpowered his will, and wliich it was impos- 
1 Guiteau openly avowed the act of killing, but 

moraUnsanUy^ Almighty. The defence, therefore, was 

Guiteau by Mr. John K. Porter is often 

spoken as one of the great masterpieces of forensic skill. 

Q- Did you say, as Mr. John R. Scott swears, on leaving the 
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depot on the day of the murder of the President, ‘General Arthur is 
now the President of the United States ” ? 

A. “ I decline to say whether I did or not.*’ 

Q. “ You thought so, did you not ? You are man of truth. ” 

A. “ I think I made a statement to that effect.” 

Q. “ You thought you had killed President Garfield ? ” 

A. “ I supposed so at the time.” 

Q. “ You intended to kill him ? ” 

A. “ I thought the Diety and I had done it. Sir.” 

Q. “ Who bought the pistol, the Deity or you ? ” 

A. (Excitedly) “ I say the Deity inspired the act and the Deity 
will take care of it.” 

Q. “ Who bought the pistol, the Deity or you ? ” 

A. “ The Deity furnished the money by which I bought it as the 
agent of the Deity.” 

Q. “ I thought it was somebody else who furnished the money. ” 

A. “ I say the Deity furnished the money.” 

Q. “ Did Mr. Maynard lend you the money ? ” 

A. “ He loaned me £15, yes, sir ; and I used £10 of it to buy the 
pistol.” 

Q. “Were you inspired to borrow the £15 of Mr. Maynard ?” 

A. “It was of no consequence whether I got it from him or some- 
body else.” 

Q. “Were you inspired to buy that British bull-dog pistol ?” 

A. “I had to use my ordinary judgment as to ways and means to 
accomplish the Deity’s will.” 

Q. “Were you inspired to remove the President by murder ?” 

A. “I was inspired to execute the divine will.” 

Q. “By murder ?” 

A. “Yes, sir, so-called murder.” 

Q. “You intended to do it ?” 

A. “I intended to execute the divine will, sir.” 

Q. “You did not succeed ?” 

A. “I tliink the doctors did the work.” 

Q, “The Deity tried, and you tried, and both failed, but the 
doctors succeeded ?” 

A. “The Deity confirmed my act by letting the President down 
as gently as He did.” 

Q. “Do you think that it was letting him down gently to allow 
him to suffer with torture, over which you professed to feel as much 
solicitude, during those long months ?” 

A. “The whole matter was in the hands of the Deity. I do not 
wish to discuss it any further.” 
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Q. “Did you believe it was tlic will of God that you should mur- 
der him ?” 

A. “I believe that it was the will of God that he should he 
removed, and that 1 was the appointed agent to do it. ’ 

Q. “Did he give you the commission in writing ?” 

A. “No, sir,” 

Q. “Did he give it in audible tone of voice ?” 

A. “He gave it to me by his pressure upon me.” 

Q. “Did he give it to you in a vision of the night ?” 

A. “I don’t get my inspirations in that way.” 

Q. “Did you contemplate the President’s removal otherwise than 
by murder ?” 

A. “No, sir, I do not like the word murder. I don’t like that 
word. If I had shot the President of the United States on my own 
personal account, no punishment would be too severe or too quick for 
me ; but acting as the agent of the Deity puts an entirely different 
construction upon the act, and that is the thing that I want to put to 
this Court and the jury and the opposing counsel. I say this was an 
absolute necessity in view of the political situation, for the good of 
the American people, and to save the nation from another war. That 
is the view I want you to entertain, and not settle down on a cold-blood- 
ed idea of murder.” 

Q. “Do you feel under great obligations to the American people ?” 

A. “I think the American people may sometime consider them- 
selves under great obligations to me, sir.” 

Q. “Did the Republican party ever give you an office ?” 

A. “I never held any kind of political office in my life, and never 
drew one cent from the Government.” 

Q. “And never desired an office, did you ?” 

A. “I had some thought about the Paris consulshii>. That is the 
only office that I ever had any serious tliouglit about.” 

. ”That was the one which resulted in the inspiration, wasn’t 

A V « 


1 j decidedly not. Mv getting it or not getting it 

had no relation to my duty to God and to the American people.” 

* ♦ # 

wh.Vh*^^,,* of June, ill an address to the American people. 
Presirf^f to be found on your person after you had shot the 

There^is A settled on it. 

your mind conceiving things and actually fixing 

EmopT in a mn fT* conceive the idea that you will go io 

Ji-urope in a month, and you may not go. That is no point at all.” 

have SscriSr r^*"^**^ inspiration in the preceding May. as you 
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A. “It was a mere flash.” 

Q. “It was an embryo inspiration ?” 

A, “A mere impression that came into my mind that possibly it 
might to be done, I got the thought, and that is all I did get at that 
time.” 

Q. “Don’t you know when you were inspired to kill the Presi- 
dent ?” 

A. “I have stated all I have got to say on that subject. If you 
do not see it, I will not argue it.” 

Q. “Do you think you do not know when you were inspired to 
do the act ?” 

A. “After I got the conception, my mind was being gradually 
transformed, I was finding out whether it was the Lord’s will or not, 
Do you understand that ? And in the end I made up my mind that it 
was His will. That is the way I test the Lord.” 

Q. “What was your doubt ?” 

A. “Because all my natural feelings were opposed to the act, just 
as any man’s would be.” 

Q. “You regarded it as murder, then ?” 

A. “So-called, yes, sir.” 

Q. “You knew it was forbidden by human law ?” 

A. “I expected the Deity would take care of that. I never Iiad 
any conception of the matter as a murder.” 

Q. “Why then were you in doubt ?” 

A. “My mind is a perfect blank on that subject, and has been.” 

Q. “The two weeks of doubt I am referring to, your mind is not a 
blank as to that ; for you told us this morning how during those two 
weeks you walked and prayed. During that time did you believe that 
killing the President was forbidden by human law ?” 

A. “I cannot make myself understood any more than I have. If 
that is not satisfactory, I cannot do it any better.” 

♦ ♦ * 

Q. “You mentioned the other day that you never struck a man 
in your life. Was that true ?” 

A. “I do not recall ever striking a man sir, I have always been a 
peaceable man, naturally very cowardly, and always kept away from any 
physical danger.” 

Q. “But morally brave and determined ?” 

A. “I presume so, especially when I am sure the Deity is back of 

me.” 

Q. “When did you become sure of that ?” 

A. “I became sure of it about the first of June as far as this case 
is concerned.” 

Q, “Before that you did not think He was back of you ? Whom 

did you think was back of you with a suggestion of murder ? 

A. “It was the Deity, sir, that made the original suggestion.” 
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Q. “I thought you said that the Deity did not make the sugges- 
tion until the first of June ?” 


A. “I say that the Deity did make the suggestion about the middle 
of May, and that I was weigliing the pro]>osition for two weeks sue- 
ceeding. I was positive it was the w’ill of the Deity about the first of 
June.” 

Q. ‘‘Whose will did you think it was before that ?” 


A. “It was the Deity's will. No doubt about that.” 
Q. “But you were in doubt as to its being His will ?” 
A. “I was not in an)’^ doubt.” 

Q. “Not even the first two W'eeks ?” 


A. “There was no doubt as to the ineeption of the act from the 
Deity ; as to the feasibility of the act, I was in doubt,” 

Q. “You differed in opinion, then, from the Deity ?” 

A. “No, sir, I w^as testing the feasibility of the act, — whether it 
would be feasible.” 




Q. “Did you suppose that the Supreme Ruler of the 
would order you to do a thing which w’as not feasible ?” 

A. “No, sir, in a certain sense I did not suppose it. He directed 
me to remove the President for the good of the American people,” 

Q. “Did He use the word ‘remove* ?** 

A. “That is the way it always came to my mind. If two men 
quarrel, and one kills the other, that is murder. This was not even 
a homicide, for I say the Deity killed the President, and not me.” 

Q. “Passing from that, your friend Thomas North ” 

A. (Interrupting). “He is no friend of mine.” 

A. “I know nothing about it, sir.*’ 

S'vears that you clinched your father after 
and that several blows were interchanged. Is that true ?” 

firr .0 no recollection of any such experience 

time. I have no recollection about it.” ’ 

years oid, that at lieryacT whilrvou we thirty-five 

raised an axe against her life. Is that true ^'^niily, you 

A. “I don’t know anything about it, sir.” 

Q. “You heard the testimony, didn’t you ? 

A. “I heard it.” 


he had risen, 
sir, at any 


>9 


to that evi- 

me. I do not caJe Z your 

lam not afraid of you lust 1 J right down 

your statements in aViet, geniat way “ '*“1® slow. Make 
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Q. “Well, it comes to this then, you thought God needed vour 
assistance m order to kill President Garfield ?” 

A. “I decline to discuss this matter with you any further.’* 

Q. “You thought that the Supreme Power, which holds the gifts 
of life and death, wanted to send the President to Paradise for break- 
ing the umty of the Republican Party, and for ingratitude to General 
Grant and Senator Conkling ? ” 

A. “I think his Christian character had nothing to do what- 
ever with his political record. Please put that down. His political 
record was in my opinion very poor, but his Christian character was 
good. I myself looked upon him as a good Christian man. But he was 
President of the United States, and he was in condition to do this re- 
public vast harm, and for this reason the Lord wanted him removed, and 
asked me to do it.” 

Q. “Have you any communication with the Deity as to your daily 
acts ?” 

A. “Only on extraordinary actions. He supervises my private 
affairs, I hope, to some extent.” 

Q. “Was He with you when you were a lawyer ?” 

A. “Not especially, sir.” 

Q. “When you were an unsuccessful lawyer ?” 

A. “Not especially, sir.” 

Q. “Was He with you when you were a pamphlet pedler ?” 

A. “I think He was, and took very* good care of me.” 

Q. “He left your bills for boarding and lodging unp.iid ?” 

A. “Some of them were paid. If the Lord wanted me to go around 
preaching the gospel, as I was doing as a pamphlet pedler, I had to do 
my work, and let Him look after the result. That is the way the 
Saviour and Paul got in their work. They did not get any money in 
their business, and I was doing the same kind of work.” 

Q. “I think you were kind enough to say that the Saviour and 
Paul were vagabonds on earth ?” 

A, “That is the fact, I suppose, from the record. They did not 
have any money or any friends.” 

Q. “Do you think that is irreverent ?” 

A. “ Not in this case. I think it is decidedly proper, because the 
Saviour Himself said that He had nowhere to lay His head. Is not that 
being a vagabond ? ” 

Q. “ Did you think it was irreverent when you said you belonged 
to the firm, or were working for the firm, of ‘ Jesus Christ and Com- 
pany’ ? ” 

A. “ It is barely possible I may have used that exi)ression in one 
of my letters years ago.” 

Q. “ Did you not hear such a letter read on this trial ? 

A. “ If I wrote it, I thought so.” 

Q. “ In your letter to the American people, written on the six- 
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teen th of June, more than two weeks before the assassination, did you 
say, ‘ It will make my friend Arthur President ' ? ” 

A. “ I considered General Arthur my friend at that time, and^ do 
now. He was a Stalwart, and I had more intimate personal relations 
with him that I did with Garfield.” 

Q. “ Had General Arthur, now President, ever done anytliing for 
you ? ” 

A. “ Not especially, but I was with him every day and night 

during tlie canvass in New York except Sundays. We were Christian 

men there and wc did no work on Sundays.” 

Q, “ You never had a?iy conversation witli him about murder, did 
you ? ” 

A. “ No, sir, I did not.” 

Q. Did you, in this letter of the sixteenth of June, say, ‘I have 
sacrificed only one ’ ?” 

A. “ I said one life. The word ‘life’ should be put in.” 

Q. “ That is implied, but not expressed ? ” 

A. “ Now I object to your picking out a sentence here and there 

in my letter. You want to read the entire letter. I said something 
there about General Arthur and General Grant. You have left all that 
out. You arc giving a twist on one word. I decline to talk with a man 
of that character.” 


Q. “ Did you think you had sacrificed one life ? ” 


A. “ I can remember it. Tins is the way (dramatically). — This 
is not murder. It is a political necessity. It will make my friend 
Arthur President and save the Kepublic. Grant, during the war, sacri- 
ficed thousands of lives to save tlie Republic. I have sacrificed only one 
(Cooly.) Put it in that shape and then you will get sense out of it.” 


•xi. ?• you sacrificed that one life, it was by shooting him 

With the bull-dog pistol you bought ? ^ 


should have been my inspiration 
Those are the words that ought to go in there, meaning the Dcitv 
and me, and then you would have got the full and accurate state- 
ment. 1 did not do this work on my own account, and you cannot 

American people ever to believe I did, 
will take care of U.” '" ‘‘ He 


Q. “ Did the American people kill General Garfield ? ” 
SeTdoTot^say^ very dishones/man to^try To m^atc my ImerJ'say Xat 

theory on this business.” ^ ^ Court, and I repudiate your wliole 


ehalt not kill’ °ccur to you that there was a Commandment ‘ Thou 
A. » It did. The divine authority overcame the written law.” 

spoke in the eSaXST than the authority that 
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A. To me there was, sir.” 

Q. “ It spoke to you.” 

A. “ A special divine authority to do that particular act, sir.” 

S’ i pointed that pistol at General Garfield and 

sent that bullet into his backbone, you believed that it was not vou but 
God that pulled the trigger ? ” 

A. “ He used me as an agent to pull the trigger,— put it not that 
shape,— but I had no option in the matter. Il‘ I had, I would not have 
done it. Put that down.” 

Q. “ Did you walk back and forth in front of the door of the 
ladies’ room, watching for the entrance of the President ? ” 

A. “ I walked backwards and forwards, working myself up, as I 
knew the hour had come.” 

Q. “ Was it necessary to do that to obey God ? ” 

A. “ I told you I had all I could possibly do to do the act any- 
way. I had to work myself up and rouse myself up.” 

Q. » Why ? ” 

A. ” Because all my natural feelings were against the act, but I 
had to obey God Almighty if I died the next second, and God had put 
the work on to me, and I had to do it.” 

Q. “ Did you mind about dying the next second ? ” 

A. “ I knew nothing about what would become of me, sir.” 

Q. WTiy did you engage that colored man ? Was it to drive 
you to a place of safety ? ” 

A. ” I engaged him to drive me to the jail.” 

Q. “ Did you think you would be safer there ? ” 

A. ” I did not know but that I would be tom to pieces before I 
got there.” 

Q. “ Weren’t you a little afraid of it after you got there ? ” 

A. ” I had no fear about it at all, sir.” 

Q. “ Why did you write to General Sherman to send troops ? ” 

A. ” I wanted protection, sir.” 

Q. “ Protection w’here there was no danger ? 

A. ” I expected there would be danger, of course.” 

Q, “ Why should there be danger ? ” 

A. “ I knew the people would not imderstand my view about it, 
and would not understand my idea of inspiration, that they would look 
upon me as a horrible wretch for shooting the President of the United 

States.” 

Q. “ As a murderer ? ” 

A. “ Yes, I suppose that is so.” 

Q. “ Did you suppose they would bang you for it ? ” 

A. ” No, sir. I expected the Deity would take care of me until 
I could tell the American people that I simply acted as His agent ; henc^ 
I wanted protection from General Sherman imtil the people cooled off 
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and got possession of my views on the matter. I was not going to put 
myself in the possession of the mob wild. I wanted them to have time 
to tone down so that they could have an opportunity to know that 
it was not my personal act, but it was the act of the Deity and me asso- 
ciated, and I wanted tlie protection of these troops, and the Deity has 
taken care of me from that day to this.” 


Q. 

ment ? 


Have you any evidence of that except your own state- 


A. 

Q. 

A. 


” I know it as well as I know tliat I am alive.” 

“ It depends upon whether the jury believe that. ” 

“ That is just what the jury is here for,— to take into account 
my actions for twenty years, my travelling around the country and 

developing a new system of theology, and the wav the Deity has taken 

care of me since the second of July, and then the jury are to pass upon 
the question whether I did this thing jointly with the Deity, or whether 
1 did It on my own personal account. I tell vou, sir, that I expect if it 

to protect me Vrom any 

kind of violence, either by hanging or shooting.” ^ 

Q. “ Did the Deity tell you that ? ” 

A. “ That is my impression about it, sir.” 

impression. Have you not had some mistaken 
impressions in the course of your life ?” 


prayer 


A.^ “Never, sir, in this kind of work. I always test the Deity by 
God r o*^eying a com- 


mand of God ? 

Q. ‘Would there have been any wrong in that ?” 

subject: YouTe 'makinn discussion witl. you on this sacred 

to you.” ® "“ted subject and I won’t talk 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

trial ?*’ 


“Did you think to shoot General Garfield without trial—” 

‘«rdT‘nH yo-’ "it.’ 

«aa Garfield ever been tried ?” 

“I decline to discuss the matter with you, sir.” 

“Did God tell you he had to be murdered ?” 

|He told me he had to be removed, sir.” 

“Did He tell you General Gardeld had to be killed without 

“He told me he had to be removed, sir.” 

“When did He tell you so ?” 

discuss the matter with you.” 

question?” were to answer the jury that 


A. 

Q. 

A. 
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A. “I don’t know whether it would or not.” 

* * * 

Q. “What is your theory of your defence ?” 

A. “I have stated it very frequently. If you have not got com- 
prehension enough to see it by this time, I won't attemj)t to enlighten 
you.” 

A. “It is that you arc legally insane, and not in fact insane, 
is it ?” 

A. “The defence is, sir, that it was the Deity’s act and not mine, 
and he will take care of it.” 

Q. “Arc you insane at all ?” 

A. “A great many people think I am very badly insane. My 
father thought I was. My relatives think I am badly cranked, and, 
always have thought I was off my base.” 

Q. “You told the jury you were not in fact insane ?” 

A. “I am not an expert. Let the experts and the jury decide 
whether I am insane or not. That is what they are here for. 

Q. “Do you believe you are insane ?” 

A. “I decline to answer the question, sir. 

Q. “You did answer before that you were legally insane, did you 
not ? Did you not so state in open Court ?” 

A. “I decline to discuss that with you, sir. My opinion would not 
be of any value one way or the other. I am not an expert, and not a 
juryman, and not the Court.” Willman’s Art of Cross-Lxammation, 

pp. 357—377. 

Proof of Insanity. 

Medical and legal standards of insanity are not identical. From 
the medical point of view, it is probably correct to say that evefy man 
at the time of committing mijrder is insane and is not m sound, healthy 
:nd normal condition bi!t tom the kgal point of vieiv he is s„„e so 
long as he can distinguish between right or wrong or there is a guilty 
mind. 1923 L. 508 : 25 Cr. L. J. 395. 

The mere presence of five circumstances, viz.y (1) absence of any 
motive, (2) absence of secrecy, (3) multiple murders. (0 ''ant of pre- 
arrancement, and (5) want of accomplices does not fulfil the require- 
ments^ of S. 84. A man may be suffering from insanity m the sense th 
word is used by an alienist but may not be suffering from unsoundness 
of mind as defined in S. 84. 8 L. 114 : 1927 L. 52 : 99 I. C. 328 . 27 J:'. 

L. R. 823 : 28 Cr. L. J. 120. 

Existence of delusions which indicate a defect of sanity and un- 
controllable impulse is not sufficient. 1929 C. 1 : 83 C. \\. N. 136 . 

Cr. L. J. 494. , . 

Accused had a delusion that the deceased had connection with 

his girl wife and killed him, although no thing 

He was convicted of murder. 28 C. 613, 41 I. C. 142, 43 I. C. 423 . U 

Cr. li. J* 185. _ . 

If a person breaks somebody’s head and due to insane delusion 
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thinks he is breaking a of knowin| 

{■ir n"oAus act. ‘ 2I C. 604, 30 P. H. 1918 Cr. : 20 Cr. L. J. 1 : 

Lcmed was suffering from fever and being annoyed mth erms 

him to the mercy of Government. 14 B. oli. 

Accused in paroxysm of fever believing that he was surrounded 

by objects intending to harm him took a sword and kdled goat and a 

girl. Held, he was guilty. 12 M. 459. 

Accused killed his wife. He was under a delusion that armed men 
would come to his house and take away his wife. It was shown that 
accused ceased attending to his crops, saying that paddy would grow by 
itself, chased and abused people and climbed up a tree saying 1 that his 
pillow there. He was given the benefit of S. 84. 34 C* 686> 13 

I. C. 385. 

If a person under insane delusions takes revenge, he is guilty. 43 
I. C. 423. 

Killing a child to appease Goddess in inspired moments is not pro- 
tected. 1931 M. W. N. 718. 

Though mental incapacity produced by voluntary drunkenness is 
no defence under S. 85, Penal Code, still if it causes a disease W’hich 
produces such incapacity, then S. 84 applies although the disease may 
be of temporary character. 29 C. 493. 

Accused who was addicted to intemperate habits by excessive use 
of opium, etc., and wlio killed a boy without any motive and exihibited 
signs of insanity seven days previously is not guilty. 29 C. 498. 

The loss of self-control due to alcohol is not sufficient. 14 Cr. 

L. J. 427. 

To establish insanity it must be proved that accused was labour- 
ing under such a defect of reason from disease of the mind that he did 

WwTk ‘b.® “‘d quality of the act he was doing or if he did 

taow It, he did not know that it was wrong. 1929 C. 1 : 115 I. C. 561 : 

19W Cr.’ ^ I*- R- 

was done" 

K r accused was in a bewildered 'state of mind a dav or two 

Cr!”! j! 893!“""'"“® 1928 P. 868 : 108 I. C. 424 !' 29 

. . Antecedent and subsequent mental condition is not per ee sufficient 
fr 6I4 b> k^ow its “e. 

„„„ is no ground for inferring insanity. 112 I C 

222 : 29 Cr. L. J. 1006, 40 P. R. 1905 Cr., 1927 L. 52, 1929 C 1 • 11'» T* 
C. 561 23 C. W. N. 621, 9 L. 871 : 1928 L. 7^6? wll M.'.l’asS f 

The fact that an accused is a person of weak inhibition does nol 
make him insane* Frantic humour or something unaccountable in a 
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man’s action is insufficient. He should be totally deprived of his under 
standing and memory and incapable of knowing what he is doin^ 111 
1. C. 331 : 29 Cr. L. J. 827, 8 L. 684, 109 I. C. 364. ^ 

1 1 charged for murder was conceited, odd and irascible 

50 28 CrT sufficient. 1927 L. 567 : 103 I.C. 


because he is ailing for 

some time before the crime, that he does not take food and there no 
apimrent motive for committing the offence. 1930 N. 63 : 120 I. C 733 • 
31 Cr. L. J. 164, 50 I. C. 991. 

Mere eccentricity or singidarity of manner is insufficient. 1929 C. 

1 : 115 I. C. 561. 


Evidence of pre-meditation and design or resistence of arrest nega- 
tives plea of insanity. 1929 C. 1 : 115 I. C. 561 : 30 Cr. L. J. 494. 

Accused, a ganja smoker, set fire to a building and ran away. It 
was shown that he used to threaten his parents and beat his wife and 
used to throw away his food. Insanity was not proved. 1928 M. 196 : 106 
I. C. 559 : 29 Cr. L. J. 63, 13 I. C. 916. 

Accused was charged with murder. There was no motive for the 
crime and he did not disappear and said, “Arrest me ; I have shed 
blood.” He took no interest in inquiry. Four months before murder he 
showed symptoms of insanity which continued for a year. Held, that 
the accused was insane. 1924 O. 190 : 24 Cr. L. J. 741. 


Prior to murder, accused used to go out of her wits and even on 
the day of murder she showed the same signs and there was no motive. 
Held, she was not guilty. 45 A. 329 ; 71 I. C. 689 : 1923 A. 327 ; 24 Cr. 
L. J. 225. 


It is not necessary that insanity should be proved by scientific 
evidence. 1929 C. 1 : 115 I. C. 501 : 30 Cr. L. J. 494. 

To ascertain whether a person is incapable of knowing the nature 
of his act the test is to ask, in the circumstances, whether the man 
would have committed tlie act if a policeman would have been at his 
elbow. 1928 C. 238 : 114 I. C. 159. 

Mental derangement falling short of unsoundness of mind is suffici- 
ent. 26 I. C. 1007. 

Want of speech and hearing do not necessarily imply mental defici- 
ency. 12 Cr. L. J. 386 : 11 I. C. 250. 

Accused was proved to be insane before murdering his wife. He 
was held guilty as it was not proved that at that time his mind was so 
affected that he did not know the nature of the act. 53 I. C. 828 : 20 
Cr. L. J. 828 : 1919 M. W. N. 793. 

Insanity at the time of the offence should be proved. 86 M. 550. 

Proof of unbalanced state of mind is not sufficient. 1932 O. 190 : 9 
O. W. N. 355 : 137 I. C. 800 : 33 Cr. L. J. 542. 

Opinion of a layman on the question of insanity is not of much 
value. 18 I. C. 641. 

If a lunatic has lucid intervals, the law presumes the offence of 
such person to have been committed in a lucid interval, unless it appears 
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to have been committed during derangement. 2 A. W. N. 1904, 20 W. R. 
70, 2 W. R. 33, 1923 L. 619. 

The absence of all motive for a crime corroborated by independent 
evidence of previous insanity is not without weight. 34 C. C86. 

A man may be sufTcring from insanit}' as is expressed by a medical 
man and yet he may not be of unsound mind according to law. 131 
I. C. 746. 

Accused made murderous assault on utter strangers and there was 
no motive. There was no accomplice and he tried to kill two more 
persons. The expert opinion was tliat lie was suifering from Hebephrenia 
and was insane. Held, he was not guilty. 1935 O. 143. Modi’s Medical 
Jurisprudence and Toxicology (Ed. 4, 1932, p. 529 and the following). 
Taylor’s Principles and Practice of Medical Jurisprudence), (Ed. 8; Vol. 
I, 1928, p. 792). 45 A. 329, 1924 O. 190 : 24 Cr. L. J. 741, 1928 C. 238 : 

30 Cr. L. J. 247, 1931 O. 77 ; 32 Cr. L. J. 327, 1932 O. 190 : 137 L C. 
800 : 33 Cr. L. J. 542 Ref. 

If a father kills children without motive, mental derangement 
should be inferred. 1933 N. 807 : 34 Cr. L. J. 1168. See 1931 O. 77. 


Expert Opinion on Insanity. 

1. The opinion of an expert on lunacy cannot be brushed aside 
upon the strength of the lay opinion of the trial Judge. 1935 O. 140. 

fhic expert must establish that he has thorough knowledge about 

has made a close study of thi symp- 
ornion he must give reasons foVth^ 

illustration 0 “'’“’' 1 "f"*?.. ‘^‘>"‘'‘‘■0" of person. The following 
M^owtnnhe abov^rules 


Illustration. 

hadTeen* reteined by I'c'" “^’"’i^^'oo'o^'the offence.' “one D^Hrmllton 

Upon calling him to the wUnels chW^*^T* 

accused (Mr. Howel did nnf ^ counsel for the 

jury the extent of his experience irnicnt the 

with all forms of insanity nor devTie I V d.sor<Iers and his familiarity 

opportunities for judging correctlv oV doctor’s peculiar 

The advocate evidently looked unoi/ tbo ^ present condition, 

prosecution as a lot inexpcrieiiccd^vni.ni f m charge of the 

length and allow the wUnesHo n-l' ' oross-examine 

double effect when elicited in oZV ^ answer tell with 

Crown. Counsel for thp □/> j ^^-^^xanunation by counsel for the 
tions and answer^ :!L ***" contented himself with thesriwoVes- 

have you n^^? e.vamined the prisoner at the Bar, 

A. “I have, sir.*’ 

Q* Is he, in your opinion, sane or insane 
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A. “Insane,” said Dr. Hamilton. 

Q. “You may cross-examine,” thundered the counsel with one of 
his characteristic gestures. There was a hurried consultation between the 
advocates for the Crown. 

“We have no questions,” remarked Mr. Nicoll, quietly. 

“What,” exclaimed Howe, “not ask the famous Dr. Hamilton a 
question ? Well, I will”, and turning to the witness began to ask him 
how close a study he had made of the prisoner s symptoms, etc., when, 
upon objection by the counsel for the prosecution, the Court directed 
the witness to leave the witness-box as his testimony was concluded, and 
ruled that inasmuch as the direct examination had been finished, and 
there had been no cross-examination, there was no course open to 
Mr. Howe but to call his next witness. Willman, pp. 77 79. 

For other illustrations see Chapter : “Of Doctor or Medical 
Person.” 



CHAPTER L. 
As to Motive. 


No person speaks downright falsehood without a strong motive 
therefor. 


To conclude that the witness lias committed perjury ‘'you must 
suppose not only a weakness and w'ickedness of tlie heart, but an entire 
weakness of the head also,’’ said Lord Brougham. 3 H. L. Cas. 
132, 150. 

Motive, according to Murray’s Dictionary, is “that which moves 
or induees a person to act in a certain way, a desire, fear or other 
emotion, or a consideration of reason w liich innnenccs or tends to influ- 
ence a person’s volition ; it is also often apj>Iied to a contemplated result 
or object, the desire of which tends to influence volition.” (Hills’ Cir- 
cumstantial Evidence, 6th Ed., p, 57.) 

On this subject the following remarks of Wills may well be noted • — 
‘‘As wo cannot see into the mind of another, it follows tliat wc must 
deduce the motive from the words, the looks, the conduct of the person in 
whom w'c arc seeking for a motive. There mav well be motives to 
commit crime which do not end in crime. They may be outweighed by 

other Allrf rnnflir»f l.mr 4 ^ 


inu.muicm inc mental economy of an average man, but 
ich a course of deduction is a rough and ready process and liable to 

of average mental hue or con- 
stitution, and it does not follow tliat because there is something sho^vn 

that It would 

^ lead to crime in the case under consideration. Many a murder 
as been committed for the sake of very few pounds and yet th™ are 

Jiosk of people to W’hom millions would not offer the slightest induce 

be carefufnot to foriret 

conceive that the intentiofpn; bad. it is difficult to 

the intention, that it matters little nf f parent of 

desirable, never to forget that W 

difference consists. ^ ^ difference, nor in w hat that 

«o„,e ‘Ja'f ores woirrrrr -vengin. 

nection, of escaping from the nressur^co^ con? 

or burden, of obtaining plunder oI m ^ Pecuniary or other obligation 

^eputa.o„. rchie.rre 
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tion of profession or sex, or of gratifying some other selfish or malignant 
passion. ® 

“It always a satisfactory circumstance of corroboration when, in 
connection with convincing facts of conduct, an apparent motive can be 
assigned, but. as the operations of the mind are invisible and intangible, 
it is impossible to go further, and it must be remembered that there may 
be motives which no human being but the part}* himself can divine.” 
(Wills' Circumstantial Evidence, 6th Ed., pp. 57, 60). 

Absence of Motive. 

Absence of ascertainable motive comes to nothing, if the crime is 
proved to have been committed by a sane person. On the other hand, 
to eke out a weak case by proof of a motive apparently tending towards 
possible crime is a very unsatisfactory and dangerous process. Further- 
more, suspicion, too readily excited by the appearance of supposed 
inducement, is incompatible with that even and unprejudiced state of 
mind which is indispensable to the formation of correct and sober judg- 
ment. While true it is that frequently “imputation and strong circum- 

slances lead directly to the door of truth,” it is equally true that 

entirely to penetrate the mind of man is out of human power, and that 
circumstances which apparently have presented powerful motives, may 
never have acted as such. 

Evidence of collateral facts which may ap|>ear to have presented a 
motive for a particular action deser\*es per se no weight. With motives 
merely, the legislator and the magistrate have nothing to do. Actions as 
the objects or results o^ motives are the only legitimately cognizable sub- 
jects of human laws. Actus fion facit ream misi mens sit rea is a maxim 
of reason and justice no less than of positive law. Motives and their 
objects differ, it has been remarked, as the springs and wheels of a watch 
differ from the pointing of the hour, being mutually related in the like 
manner. (3 Co. Inst. 107. For a discussion of the meaning and extent 
of this maxim, see Reg r. Tolson, 23 Q. B. D. 163. Hampden s Lectures 
on Moral Philosophy, Ed. 1835, pp. 213-214.) 

It occasionallv happens that actions of great enormity arc com- 
mitted for which lio apparent motive is discoverable. It must not be 
concluded, however, that no pre-existent motive has operated, and upon 
principles of reason and justice essential to common security, the actor 
is held to be legally accountable for his actions, unless it be clearly and 
indubitably shown that he is bereft of reason and moral power. 

On a trial for murder Lord Chief Justice Campbell thus summed up 
the doctrine of motive : “With respect to the aUeged motive, it is of 
great importance to see whether there was a motive for committing such 
a crime, or whether there was not, or whether there is an improbability 
of its having been committed so strong as not to be ove^owered by 
positive evidence. But if there be any motive which can be as^i^ed, 
I am bound to tell vou that the adequacy of that of little 

importance. We know, from the experience of criminal Courts that 
rocious crimes of this sort have been committed from very slight motn«, 
not merely from malice and revenge, but to gam a small pecuniary ad- 
vantage and to drive off for a time pressing difficulties. 

Want of any proof of motive does not justify rejection of reliable 

evidence. 11 Cr. L. J. 498 ; 7 I. C. 601. 

The absence of all motive for a crime, when corroborated by inde- 



AS TO MOTIVE 


815 


pendent evidence of the accused’s previous insanity is not without weight. 
34 C. 686. See 112 I. C. 222 : 29 Cr. L. J. 1006. 

The absence of motive for commission of crime and its being com^ 
mitted under circumstances which renders detection inevitable are 
important points to be considered. 1929 C. 1 : 115 I. C. 561 : 30 Cr. 
L. J. 494. 

Where the motive for premeditated murder is absent, capital 
sentence should not be passed. 1924 L. 654 : 84 I. C. 653 : 26 Cr. 
L. J. 349. 


When motive against one of the accused is proved and against 
others it is not proved. High Court can uphold conviction without 
assigning motive. 33 I. C. 818. 

IVhero tlie motiv’e for premeditated murder is absent and accused 
killed his wife and child while taking them to a neighbouring village, 
capital sentence should not be passed. 1924 L. 654 : 84 I. C. 653. 

The absence of motive does not admit of any positive evidence. 
When people of neighbourhood cannot say what the motive for murder 
was, it is safe to accept that there was no motive. 1932 A. 233. 

If the crime of accused is brought home to him on evidence, motive 
is of secondary importance. 1935 O. 354 ; 36 Cr. L. J. 767 : 155 I. C 
527, 1934 S. 6 ; 35 Cr. L. J. 736. 

This is an old adage that the investigating officer can often remem- 
ber to good purpose, namely, “cherchez la femme,” “look for the woman 

at the bottom of it.” “Criminal Investigation” by Hans Gross, Ed 
1906, P. 13. o .T , 


The fact that a horrible murder is committed with no apparent 
motive does not necessarily show that the accused was mad at the time 
1929 C. 1 : 115 I. C. 561. 

1 motive is immaterial when murder is proved beyond 

doubt. If the eye witnesses are accessories after fact, motive is necessarv 
to be proved. 1936 O. 413. 


It IS not necessary for the prosecution to prove the adequaev of 
motive. 1928 L. 657 : 108 I. C. 370 ; 29 Cr. L. J. 378. ^ ^ 

1 fails to elicit the motive for assault, it is not a 

fatal defect in the prosecution case. 1930 L. 490 : 126 I. C. 572 : 31 Cr 


satisfied as to the fact of murder, the adequaev or 
inadequacy of the motive is not important. 1929 M. W. N. 592.^ ^ 

nof crimes have been committed from very slight motives 

vantage and tod™roff%or aT"®® “d’ 

6th Ed. pp. 63 64 pressing dimculties. Wills’ Cir. Ev.. 


As Corroborating Evidence 

« „ KL”' ■ .r ir s."i‘ 

Where there is other evidence of guilt of accused, the existence of 
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motive is a circumstance corroborative of the case against him. 1926 L 
88 : 7 L. 184. 

Evidence and Value of Existence of Motive 

However strong and convincing the evidence of an adequate motive 
may be, that evidence can never counteract the harm done by the 
reception of inadmissible evidence. 36 M. 501. 

A Judge’s personal knowledge about motive should not be import- 
ed into evidence. 50 I. C. 337. 

Motive for a crime, while it is always a good corroboration when 
the evidence is convincing, can never supply the want of direct or cir- 
cumstantial evidence of the crime. 7 L. 84, 1927 L. 74, 1932 L. 195, 
1933 A. 394. 

The fact that the previous murders have been committed by accus- 
ed does not constitute a motive. 62 I. C. 545. 

The crown cannot impute ignorance of law as motive for the crime. 
59 M. L. J. 114. 

If the evidence of eye witnesses is trustworthy, motive need not 
be proved. Cl I. C. 705, 1925 L. 328 : 86 I. C. 406, 1928 L. 657, 126 
I. C. 449. 

Prosecution cannot be discredited merely because the evidence of 
motive is not clear. 49 C. 358. 

The existence of motive in the absence of other evidence cannot 
form the basis of conviction. 1930 L. 545 : 125 I. C. 324, 1932 L. 195. 

If the facts are clear the motive is irrelevant ; but if the facts are 
not clear, motive may explain what otherwise would be dilTicult of ex- 
planation. 1929 C. 1 : 115 I. C. 561, 1929 M. W. N. 946. 

When the manipulation in the personnel of the actors is extremely 
easy and extremely difficut to refute, tlie question of motive is of ex- 
treme importance. 1936 O. 120 : 93 I. C. 1025 : 27 Cr. L. J. 529. 

Motive, though immaterial for bringing the offence of murder home 
to the aecused, is relevant or important on the question of intention. 
1928 C. 430 : 109 I. C. 482 : 32 C. W. N. 345. 

The motive for the erime should be considered in inflieting sentence. 
1923 O. 180. 

Proof of motive of crime is no corroboration of the evidence of eye 
witnesses. 1931 O. 119 : 131 I. C. 439 : 32 Cr. L. J. 697. 

Motive for a crime can only be proved by admissible evidence and 
not by hearsay evidence. 1931 M. 689 : 134 I. C. 1143 : 33 Cr. L. J. 
51 : 54 M. 931. 

Where the deceased prior to her death made a statement which 

made reference to the motive of the accused, it is not admissible under 

S. 8, Evidence Act, where it is not shown to have accompanied or ex- 
plained any act of accused. 54 M. 931. 

Evidence of bad character to prove motive for crime is not exclud- 
ed. 93 I. C. 884, 47 C. 671, 1923 B. 71. 

Motive is a fact which is only within the knowledge of the person 
doing the act and “which no human being but the party himself can 

divine.” 1928 C. 430 : 109 I. C. 482. Wills’ Cir. Ev., 6th Ed. 60. 
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When any crime is proved, it is unnecessary to consider the question 
of motive. 1935 O. 265 : 154 I. C. 570. 

Failure to discover motive for an offence does not signify its non- 
existence, and failure to produce evidence of motive, tliough it may con- 
stitute a weakness in the whole body of proof, is not fatal in law. 1928 
C. 430 : 109 I, C. 482, Wigmore S. 118, 1929 C. 1 : 115 I. C. 561, 1925 
L. 328 : 26 Cr. L. J. 774. 

Where direct evidence as to commission of crime breaks down, it is 
not necessary to discuss the evidence of motive. 1923 O. 265 ; 34 Cr. L 
J. 1009 ; 145 1. C. 470. 


The existence or absence of motive may explain facts which would 
otherwise be difficult of e.xplanation. 1929 C. 1 ; 115 I. C. 561. 

Motive is important on the question of intention. 1928 C. 430. 

Prosecution cannot prove that on two previous occasions accused 
committed murder, but had falsely charged and got convicted other 
persons. 62 I. C. 545 : 22 Cr. L. J. 529. 

The fact that the accused was financially embarrassed is relevant 
as motive in a case of obtaining money by forgery. 1925 R. 122 • 26 Cr 
L. J. 492 : 3 R. 11. 

T o e.\istcnce of slight motive is not sufficient corroboration. 1934 

L. 8 : 85 Cr. L, J. 623. 


To begin case with evidence of motive is to bcain 

If crime is proved absence of motive is immatcriaL 
L. J. 786. 


at the wrong end. 
1934 S, 6 : 35 Cr. 


1934 l"' adequate motive 

T T not bound to prove motive. 193 

• 11 13» 


not necessary. 
O. 405 : 35 Cr. 


Existence of motive does not lead 
offence. 1934 Pesh. 129. 


to inference of commission 



CHAPTER LI. 


As to Pretended Blindness, Deafness, Epilepsy, Fainting Fits, etc. 

Sometimes witnesses or eriminals pretend to be ill, in order to gain 
tiine as to what statement to make. This usually happens when a difficult 
or incriminating question is put to a witness. It has often been observ- 
ed that a witness when asked to read some entry in the account book, 
which goes against liiin, would always say that lie has forgotten his 
spectacles at home. lie would pretend to be unable to read. The 
cross-examiner should employ some clever trick to expose such sliam 
blindness or simulation. 

Of course it may happen that a person under examination falls ill 
by chance or in consequence of great emotion and excitement, but in the 
majority of cases a sudden fainting fit, an epileptic attack, or some other 
nervous seizure, is not genuine. The trick will be recognized when it 
is seen that the attack always occurs at a time favourable to the wit- 
ness. Thus when the man is driven into a corner, when he does not find 
a ready answer, when lie contradicts, when the Investigating Officer 
pulls him up sharp, tliat is the psychological moment. In such a case 
little can be done, for even if the trick be guessed, the sick man cannot 
be compelled to stop shamming ; the scoundrel has effectively gained 
time and that is what he wanted. 


It follows that it is not a matter of indifference to the Investigating 
Officer whether he be shamming or not ; on the one hand, he rnay be 
convinced that there is a screw loose somewhere, since simulation has 
been deemed necessary ; on the other hand, he may induce the man to 
throw up the sponge, by showing him that nobody is taken in. The 
Investigating Officer will then, always and without exception, have re- 
course to the opinion of a medical man, and meantime will observe close- 
ly the phenomena accompanying the fainting fit, etc., he will make a note 
of his observation on a sheet of paper, so that he may communicate 
them as completely as possible to the medical maiu If the phenomena 
have been accurately observ'cd, the medical man may be able to give 
his opinion on the question of shamming with as great certainty as if he 
had himself seen the attack. This is the best thing to do, for it will 
seldom be possible to have the medical man to hand quickly 
enough to witness the seizure, while unusually the condition of the sick 
man improves with extraordinary rapidity on the arrival of the physi- 
cian. If the latter declares the whole thing a pretence, the Investigat- 
ing Officer can take a high hand if it occurs again, explaining to the per- 
son that his games is up, that it is extremely dangerous and adds great- 
ly to the suspicion against him. 

Some recommend the use of little strategems or tricks, which they 
consider permissible. Thus, they say, it is a good thing to toik with the 
clerk, paying no attention to the individual twisting about in his attack, 
about matters which will be unpleasant for him to hear. Thus it may be 
said that he has already made a confession, or that one of his accompli- 
ces has given him away ; the shammer, indignant at the lies he is hear- 
ing will suddenly begin to listen, wilt twist about less, 
talks in an under-tone. The story is told of a gipsy, suddenly fallen m 
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an epileptic fit, who recovered at once w’hen lie heard the Magistrate say 
that it would be necessary to send the man to an hospital for the insane, 
where he would be compelled to sit on ice and be douched with cold 
water several hours a day. The gipsy was at once himself and promised 
to have no more epileptic fits. But such tricks cannot be countenanced, 
however useful they may prove in special circumstances ; for in no case 
should the Investigating Ofiicer descend to deliberate lying ; while on the 
other hand, if the shammer is not taken in by the trick, the Investigat- 
ing Officer is completely disarmed. 

One permissible device, whicli often succeeds quite as well when 
one is right in assuming simulation, is to say calmly and firmly that the 
ivhole thing is a sham and that the accused by liis conduct is doing no 
good to himself. If the latter perceiv’es that he is not believed, he will 
generally give up the game. 

But, as wc have already said, the all important thing is to make 
sure that the attack is a sham ; and as one cannot always have a medi- 
cal man in attendance, as the attacks do not always last until a medical 
man can arrive, and as in so called chronic affections (as partial deafness) 
one cannot await the arrival of tlie medical man (for example on a 

journey), it is useful to know some methods of treating cases of do cfreat 
complication. 


Blindness may be simulated in many ways, some of the 
crudest description. Dr. Litton Forbes {sec Strand Magazine, 
March 1906) mentions an ingenious device. He met a man in 
Bans who asked for cliarity on the score of blindness. The 
writer proceeds : ‘-The man attracted my attention. He walked 
quickly and with air of confidence. He looked fixedly at me, and his 
eyes seemed to give expression to his thoughts. There was no uncer- 

no drooping or quivering of the 

both eves which feZ ° f from deep-seated inflammation in 

enmman i' * 1 ^J^ctors had proiiounced incurable. He had at his 
comrnand a rich vocabulary of tcelmical terms, some of which he mis- 
placed absurdly. On closer looking into, the eyes did indeed present 

iris or°t^I pupil had almost disappeared. The 

ins or coloured portion Iiad absorl>ed the central black soot The 

Ld welhdefiti^ed"'^ T7 remained of them wasbpi^ht 

affections ^ ^ enough for anyone familiar with eye 

e^eriae the acHveri'ncTpTo "of ‘ t.r'r l' . "" 

used atropine. This alkalo , N tl •'“ve 

has the effect of enornmulh ll '' of balladonna, and 

be made to absorb p Let eillv the ^ "’"P'* "’“y 

eye, and the black minds thel v' ° eoloured portion of the 

i>. relief against, the'^Xte mrtir f •'PP‘'«‘- 

induced. ’ to move tlic benevolent, is thus 


one e^L’a^lommoLTorm Lrde'cLLt! simulated biiulncss 

say, be held about twrinches Smt 'on^ripts. ‘.i,- ^ , 

-tura. Vision in both eyefhl e inWf^.ty^^ :ll 
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letter in every word of a line of small type. If, however, he tries to do 
the same with one eye closed, the pencil will effectually cover the pupil 
^ the open eye, and several consecutive letters will be lost to view 
Hence, if the supposed one-eyed recruit can spell out the letters of each 
word with a pencil held in front of him, he has in truth performed an 
impossible feat, and the imposition at once stands revealed.” 

When deafness is feigned it is a very troublesome job for the Inves- 
tigating Officer, especially when the inquiry is a hurried one which can 
not be postponed, and there is neither time nor opportunity to call in a 
medical man. If we suspect the person to be shamming, it is important to 
let him see at once that we are not taken in. There arc several ways of 
doing this which even an amateur can make use of. 

Ave Luliemant recommends the employment of ushers or attend- 
ers to shout the questions in a loud voice into the ears of the deponent, 
until he gives up pretending. But this is very irregular procedure ; be- 
sides it is not always easy to carry out, and, as a matter of fact, proves 
nothing, for such shouting is painful even to persons really hard of 
hearing. 

A simple method is to strike the ground with the foot or let some 
heavy object fall behind the suspected individual. The man really hard 
of hearing perceives the disturbance, owing to the conductivity of the 
ground, the chair, his body ; he “feels the noise” more or less ; on the 
other hand, the pretender thinks he ought not to hear the noise ; hence 
the former turns, the latter remains motionless. 

If a person, as frequently happens, pretends to be deaf in one ear, 
the truth can be discovered with certainty by causing two persons simul- 
taneously to whisper different words in the two ears. If one ear be quite 
deaf, the person can understand what is whispered in the other car and 
can speak it. But if he can hear with both ears, what is whispered on 
the two sides becomes so confused that he understands nothing and can 
repeat nothing. 

Casper Liman however, remarks, and rightly, that the best means 
of detecting simulated deafness is to observe the features, though this 
plan serves rather to enlighten the Investigating Officer than to confuse 
the pretender. But if the Investigating Officer during the inquiry con- 
tinuously watches the features of the person under examination and 
notes the impression produced by certain questions or remarks on the 
supposed deaf man, he will soon see, by a Hash in the eyes or protesting 
motion of head, or hand, that he has been understood. If the Investigat- 
ing Officer then quietly and Brmly explains this, the “deaf” man will 
generally abandon his now useless attempt. 

The same observations apply to deaf-mutes, for deaf-mutes arc 
only persons deaf from birth, who have consequently never learned to 
talk. If then mutism is feigned, deafness must be feigned also ; for it is 
very rare that one becomes mute after birth, and such cases are still 
more rarely simulated. It must also be remembered that according to 
the observations of Liman, Naschka, and Toscan, deaf mutes hear almost 
all the noises produced by solid bodies, stamping of feet on the ground, 
fall of heavy articles, etc.^ they therefore turn round, while the preten- 
der remains unmoved. 

A method which frequently succeeds has been suggested by Klauss- 
mann VVeien, namely to cause the deaf person to write something. One 
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really deaf, who has been taught 1 o write in an institution for deaf- 
mutes, will write correctly and without orthographical faults, while the 
pretender writes by sound and hence often incorrectly. 

Epilepsy is simulated not only before a magistrate to avoid an 
interrogatory or a conviction, but before the military authorities to 
escape from service. Such simulations belong for the most part to the 
domain of the Medical Jurisprudence ; but it is frequently important for 
the Investigating OiTiccr to be able to decide at once whether an attack 
of epilepsy be real or feigned ; for example, when about to arrest a person 
upon a warrant or, as just indicated, when a suspect desires to interrupt 
an embarrassing examination. If the Investigating Oflicer discovers the 
trick at the first glance he will, of course, proceed very differently from 
how he would act if in doubt. Besides, we may have to wait a long 
time for the medical report ; for shanuners are generally very careful 
not to have a fit in presence of tlic medical man. Even if the latter be 
summoned speedily, our man will cut his short fit so that no complete 
diagnosis of it can be made. As a rule, feigned attacks arc good 
imitation and consequently difficult to detect. The reason doubtless is 
that no one feigns an epileptic seizure without having often seen one. 
Unfortunately this terrible malady is so widespread that opportunities 
for observing ,t arc only too frequent. Much has been written upon the 

easiest niethods of detecting feigned epilepsy; all treatises on Medical 
Jurisprudence deal with the question ; and army surgeons have also 
published many hand-books treating of this and other feigned disabilities 
for military service (as Dr. W. Dcrbliek, E. Heller, etc.,f each one as 

attack^s g^nuinet''d'o\"s The individual whose 

precautions or guard himself with h 'I i 

down gently, protecting liin^self 1^11^ taU ^bummer sinks 

opening his elbows. EveHn e dot no? bis bands or 

hurt himself, he cannot ^ ^ ^ should by chance 

a contraction of the featurts^ etef manifestation of pain, as 

well-Wwfan? o;S"fca^d. ^o'^i^m^rbre 'to'f 

proceeding from the tliToat and Itiomn ^ unique cry, 

“rauque plutot qu’aigu ” as the K r? foaming at the mouth 

simll.’ will afford satfsfketory proof o„lv 1 n"een^- 

. _ J • he cry frcoiLuv If the siVk 

some time, he is 


man repeats the cry ficouent v o. ^ ^ 

certainly pretending- but continues it for 

genuine or the imitation perfect attack is 

yet be genuine, for it ’ wIiX"?: the attack may 

genuine cases. wanting m the case of well-known and 
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the muscles in tlic region of the back and the nape of the neck : what 
might be called “muscular anarchy,” or confusion. Some very strong men, 
especially expert gymnasts, can produce this contraction in the upper 
part of the arm, but no one can at will provoke it over the whole body ; 
in the true epileptic this phenomenon occurs spontaneously. The 
individual who feigns, throws his limbs about on all sides, shakes, 
trembles, struggles, but the play of the muscles is wanting. 

5. Perhaps the most important symptom is the colour of the face 
which in the true epileptic first becomes extraordinarily pale and then 
changes to bluish violet. The person feigning can never produce this 
paleness artificially, although many men can produce the lividity as 
often as they wish. 


When a person under examination is seized with an attack of 
epilepsy true or false, it is above all necessary not to lose one s head ; 
for, as just stated, fright and emotion may produce a genuine seizure ; 
such fits therefore do occur from time to time and in the case of the 
young Investigating Olficer unaccustomed to such shocking sights, 
deprive him of all presence of mind and prevent calm observation. What 
he usually does in his otherwise excusable excitement, is to run crying 
lor help looning for water throwing himself about so that when the 
medical man questions him as to what he has observed, he is incapable 
of furnishing any information. If a case of epilepsy does occur, the 
Investigating Officer must, as a man, deal with it as genuine, affording 
the sick man such help as is usual in such cases. Care must be taken 
that the patient does not injure himself, by removing from his vicinity 
all angular objecU, he must be allowed fresh air and his tight-fittmg 
clothes must be loosened ; attempt must be made to introduce 
between the teeth some elastic body, a folded linen pad, wood, India- 
rubber, so that he may not bite Ids tongue, care that this gag 

does not slip into liis mouth and choke him. Nothing ’ 

have patience and look out for signs of shamming ; send at once loi the 
medical man to succour the genuinely afflicted or unmask the hypocrite. 
But this must L remembered that nearly every true epdept.e 
iLs! is violent and bigoted.” Sec Aiyer’s Art of Cross-examination. 

pp. 727—782. 
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1. Near relationship between a witness and the party for whom he 
testifies is an influence which, common experiment teaches us, tends to bias 
consciously or unconsciously tlic testimony of witnesses. 176 (N. Y.) 
150, 159 : 68 N. E. Rep. 148, 151. 

2. A sister of a party no doubt would have a strong interest in 
favour of her brother. 3 Knapp. 122, 125. 

3. The difference between a direct pecuniary interest in the 
witness and the interest of love and affection growing out of the closest 
family ties between the witness and the party pecuniarily interested, 
while theoretically wide, is not in the majority of cases of real impor- 
tance. (Va 1896) 24 S. E. Re. 241, 243. 

4 Husbands and wives testifying on behalf of each other, 
especially in criminal cases, would be unnatural and unwortliy if they did 
^ strong bias in favour of their consorts. 15 Minch. 

40rf, 4l4* 


*^^se of pecuniary and other interest, so in case 
97 Mo imputing perjury. 

" 192?N.%22 ?°7c“ I.* 

60, 32 I. C. 380. ^ eviaence is ordinarily available. 25 I. C. 


pendent and ‘ '"t 
410 ; 82 Cr. L. J. 522. comm.tted. 1931 L. 88 : 130 I. C. 

no reason for thciF dqTo^ng ^ 

some 'Offoboration^is neres^ry ^inec^an® *°i family of the deceased 
back to the family of the comjdkinLts '^1985™ P''0P«ty comes 
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As to Privileged Matters or Communications 
A. Rclniing to Affairs of State. 


S. 123, Evidence Act, says : 

*‘No one shall be permitted to give any evidence derived from 
unpublished ofTicial records relating to any affairs of State, except with 
the permission of the officer at the licad of the dejiartmcnt concerned, 
who shall give or withhold permission as lie tliinks fit.” 

Court is not entitled to insjiect a document which relates to 
affairs of state, with a view to decide an objection to its production 
under S. 123, Evidence Act. S. 1G2, Evidence Act. 


The head of the department, in whose custody a document is, 
is the exclusive judge whether that document is, or is not, protected 
from production on the ground of state policy. If he claims such 
protection, Court will not go behind the claim. 1930 M. 342, 1925 O. 
540, 48 C. 304, hut sec 44 A. 360. 


An officer’s refusal to produce a document on the ground of 
public policy is final. 47 I. C. 225. 

Where the state itself is a litigating party, the Court has the 
power to inquire into the nature of the document for which protection 
is sought under S. 123, and to require some indication of this n^ure 
of injury to the state which would follow its production. 1931 P. C. 
254 : 135 I. C. 625 (P. C.). 

Even if no objection is taken, state documents are inadmissible. 
1926 N. 304. 

It is the duty of the Court to refuse to record evidence, till the 
subordinate officer obtains the permission of the head of department. 
If the evidence is given by, or with the permission of, the head of 

department himself, the privilege will be deemed to have been waned. 

1933 L. 157 : 143 I. C. 685. 

It is for the Court and not the ‘1““ C 

the document relates to affairs of state. 1930 N. 2j : 161 I. C. 668. 

In case where state is a party Court may accept the unsworn 
statemenr of responsible Minister, but H f-.rable rtat pr^dege 
should be claimed under the sanction of an oath. 1931 1 . C. . iJo 

I. C. 625. 1,. ir i 

Paners protected under this rule have usually been public officml 

public interest. 1931 P C. 254 ; 135 I. C. O.o. 

Resolution by Government reprimanding an officer is privileged. 

27 B. 189. 
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A report of inquiry against jail officials is protected. 89 I. 
C. 387. 

Police diaries are privileged documents. 1933 L. 498 : 142 I. 
C. 854. 

Statements before Income-tax Officers and orders under S. 14 or 
S. 26 of the Income Tax Act are not privileged. 32 M. 62. 

Neither original, nor certified copies of Income-tax returns or 
assessment can be produced under S. 54, Income Tax Act, but proi)er 
secondary evidence is admissible. 56 B. 324 ; 1932 B. 291. 

Statements by witnesses in a departmental inquiry are not 
privileged. 16 C. W. N. 431 : 15 I. C. 77, but see 40 C. 898. 

Privilege cannot be claimed with regard to documents which have 
been already published. 1931 P. C. 254 : 135 I. C. 625. 

Where letter addressed by the head of department reaches ad- 
dressee, it ceases to he unpublished document within the meaning of 

S. 123 and Court can order its production under S. 162, 1933 L. 157 • 

143 !• C. G85« 


As unpublished official records arc protected from disclosure 
therefore secondary evidence of their contents is inadmissible. 59 c! 
1046, 27 B. 189. 

A complaint or action founded or privileged document must fail 
as secondary evidence cannot be produced. 5 I. C. 714, 27 13. 189. 

Secondary evidence of Income-tax return or assessment is ad- 
missible. though under S. 54, Income Tax Act. original or certified 
copy cannot be produced. 56 B, 324. <-trunca 

There is no adverse inference from refusal to give evidence derived 
from unpublished ofTieml documents relating to affairs of state 40 C 
898, but see S. 114, ill. {/.), Evidence Act, and 50 C. iolo. ' 

enquiry papers are not unpublished documents relat- 
ing to affairs of state. 1936 N. 25 ; 161 I. C. 668 : 40 C. 80S, foil 

■rk must be produced. Ordinarily it is not suffioionf 

If head of the department certifies that they relate to affa rs Tl' ^7 

If the Court finds them to be state documents, they cannot be admiftl^ 

i93TN^ 

B. Communication Made to Counsel 
S. 126, Evidence Act, lays down : 

permitted, unteTwrth express crasent ’"to l""^ 

client, or to state the eontciits or conditfon'^ of «'/’ “f his 

he has become acquainted in the course and "'*^*"''*“*^*‘ 

professional employment, or to disclose any advic^mven 
client m the course and for the purpose of s^ich employment 

m a";;; T from disclosures 

purpose ; communication made in furtherance of any illegal 
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(2) any fact obsen-ed by any barrister, pleader, attorney or jjojti/ 
in the course of Ins employment as such, showing that any’^ crime or 
traud has been committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader 

attorney or vakil was or was not directed to such fact by or on behalf 
of Ins client. 


The obligation stated in this section continues after 
the employment has ceased.” 

The privilege extends only to the barristers attorneys, Vakils, and 
pleaders. A Mukhtar is a pleader as defined in S. 4 (1) (r) of Cr. P. C. 
and S. 126, Evidence Act, applies to him. 25 C. 736 : 1933 C. 5 : 143 
I. C. 682. 


Communication made to a student of law aspiring to future 
entrance to the profession, or to a legal practitioner who has refused to 
act as sucli and has consequently been consulted merely as a friend, 
is not privileged. Wigmore, S. 230 ; Taylor, S. 930. 

To be protceted from diselosure the communication must have been 
made in tlic course and for the purpose of professional employment 
A communication made before the relationship of legal adviser and 
client came into existence or after it ceased is not privileged. 58 C. 
1370 : 1932 C 148. 

The obligation to keep undisclosed professional communications 
has nothing to do with the question whether at the time they were made 
there was anv pending litigation or any prospect of it. 1925 B. 1 : 84 
I. C. 353. 

Letters containing instructions or confidential communications 
to the lawyer with reference to the conduct of the suit are protected 
from disclosure. 12 C. 265 : 18 B. 263. 

An admission by the client that he is merely benamidar for another 
is privileged. 16 C. W. N. 742 ; 14 I. C. 707. 

A document which records the steps taken by the plaintiff from 
time to time in prosecuting his claim is not privileged. 15 B. 7. 

A solicitor is not at liberty, without his client’s express consent, 
to disclose the nature of his professional employment. 18 B. 268. 

For the purpose of S. 126, Evidence Act, it is immaterial whether 
the communication was by word of mouth or by demonstration. 41 
A. 125. 

S. 126, Evidence Act, extends also to facts observed by the pleader 
in the course and for the purpose of his employment. 1934 L. 269 : 152 
I. C. 164. 

No privilege arises when the litigation starts between a legal 
adviser and his client and the communication becomes relevant to 
the issue. Monir’s Evidence Act, p. 912. 

Where the legal adviser is engaged by both parties, communica- 
tions are privileged as against third person, but not as against each other. 
1925 B. 1 : 84 I. C. 853, 3 B. 91. 

A case drawn up by an attorney for counsel’s opinion is admissible 
without reference to any question of privilege. 5 P. 777 : 1927 P. 61. 
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The Court will not compel the disclosure of documents prepared to 
be put before a lawyer for the purpose of obtaining advice, even if they 
have not been actually put before him. 7 Bom. L. R. 709 : 30 I. C. 
974 : II C. 655. 

Documents whicii contain the purport of interviews with an advice 
received from the plaintiff’s solicitor or cuiinsel as to the plaintiff’s 
position in regard to a claim and as to the steps to be taken thereto 
are privileged. 15 B. 7. 

Statements of witnesses recorded for the sj)ccial purpose of being 
shown to a legal adviser with a view to ascertain whether there is a 
good case to go to the Court, are privileged. 43 I. C. 71. 

Documents constituting information from third person intended 
to be laid before a legal adviser for advice, or with a view to enable 
him to prosecute or defend an action are privileged. 11 C. 755. 

Advice given by a legal adviser is privileged. 15 B. 7. 

Oral or documentary information which is obtained by the client 
otherwise tlian for submission to the legal adviser is not nrivileapd 
1927 B. 367 : 102 I. C. 425. 11 C. 655, 22 C. 105. 

A confidential communication between princii)al ami ardent which 

IS not meant to be communicated to tlie legal adviser is 110^ nrivilcrreH 
2 B. 453, 22 C. 105, 1927 B. 367. ‘ ivutgeci. 


No privilege attaches to communication passim^ before the 
relationship existed or after it ceased ; but once the priviloac ims come 
into existence, it continues for ever. 58 C. 1379 : 1932 C 148 i9‘>.x r 

1 : 84 I. C. 353. ’ 


Instructions to counsel are only privileged in the sense of beiiifr 
protected from disclosure to the opponent. There is no privi ege af 
against the Court. But these can he called for and he used afi!.? n 

eouLcT 40 c!"l9r “etioi. should he taken against 

f he so wishes disclose the eominuiileallon! hut efu ^‘to"T 

SO, he cannot be forced to make the disclosure. 21 C. 392. * * ^ 

Communications made in furtherance of an illegal niipi^r.o i 
facts showing that a crime and a fraud has been comndltnH 
commencement of the employment arc not protected Tom d* 

There must, liowever, be definite charge of fraud before r 
privilege can be overruled. 1933 R. 61 • 144 j c 17^ ^ 

confidL^^iaf mafi3ri:"cn76'°\oars^r^fir/ -'-h - 

B. 263, 8 B. 91. ^‘’**'* ■■ 143 I. C. 435, 18 

The mere presence of the friend^i r.f »• . 

such friends occupied more or less the same no<!!f ' 'vlien 
having themselves interest in the client does I'imself, 

though it may he the evidence of the eommnnfe P"''i>ege 

in confidence. 1988 S. 47 : 143 I. C. “'"'"’“■cation not having been 

^ine '*'5 puxposc pf 
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was ititcndcil to be filed in Court, it will be privileged. 1933 C. 5, 143 
I. C. 682. 

Where a party expressly refers in his pleadings to documents as 
the source of his own information and knowledge of facts relevant to 
the suit, and then sets up those facts by way of answer to the plaintiff’s 
claim, he cannot afterwards attempt to make the case that the docu- 
ments are confidential and intended merely for his advisers. 22 C. 105. 

When a witness cannot under the law be comjielled to answer a 
question, no adverse inference can be drawn from the witness’s 
refusal to answer it. 40 C. 898. 

C. Communication Made in Official Confidence 


S. 124, Evidence Act, lays do^vn : 

“No public oRicer shall be compelled to disclose communications 
made to him in official confidence, when he considers that the public 
interests would suR‘er by the disclosure.” 

The object of S. 124 is to prevent disclosure to the detriment 
of public interest. Privilege cannot, therefore, be claimed in respect 
of a communication, merely on the ground that its disclosure would 
cause a scandal in the office. 39 M. 304 : 7 C. W. N. 246. 

The privilege docs not depend on the use of the word “con- 
fidential.” 39 M. 304. 

A Government resolution including the opinions of Government 
officers and Legal Remembrancer is a privileged document. 1926 B. 
590 : 89 I. C. 293. 

A statement by a person setting forth the financial position of his 
estate to the Collector with a view to Iiis taking the estate under the 
Court of Wards is a communication made in olficial confidence. 44 A. 
360 : 1922 A. 37. 


A letter witten by a private person to the Post Master General 
complaining of the conduct of a postal official is not privileged. Monir’s 
Ev., 1st Edn. p. 900. 

A return submitted to an Income-tax Collector, any statement 
made before him, or any order made by him arc not privileged under 
Ss. 123 and 124, Evidence Act. 32 M. 62, see 26 C. 281. 

The question whether the document is communication made to 
the public oRicer in official confidence is for the Court to decide, 44 A. 
360 : 32 M. 62, see 1929 O. 543 : 123 I, C. 222, and the Court under 
S 162 Evidence Act, can inspect a document to find out if it is a 
communication made in official confidence unless it relates to any affair 


of state. 32 M. 62. 

When the Court decides that the document is a communica^on 
made in official confidence, it has no authority to compel the public 
officer to produce it, inasmuch as the public officer hnnself ‘he so e 
iudire of whether its disclosure would or would not be 
interest! 1929 O. 548 : 128 I. C. 222, 1922 A. 87 : 44 A. 360, 89 M. 

304, 82 M. 62, 7 C. W. N. 246. 

Communications made in official confidence cannot be proved by 
secondary evidence. 27 B. 189, 5 I. C. 714. 
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Where a document is privileged, no adverse inference can be drawn 
from its non-production. 40 C. 898, but see S. 114, 111. (h), Ev. Act. 

Where no privilege is claimed with regard to a document under 
S. 124 in the lower Court, it cannot be claimed in appeal. 1923 M. 332 : 
72 I. C. 214, 1928 M. 1093 : 113 I. C. 872. 

D. Communication During Marriage 

S. 122, Evidence Act, says ; 

“No person who is or has becji married shall be compelled to disclose 
any communication made to him during marriage by any person to whom 
he is or has been married ; nor shall he be permitted to disclose any such 
communication, unless the person who made it, or his representative in 
Interest, consents, except in suits between married persons, or proceedings 
in which one married person is prosecuted for any crime committed 
against the other.” 

Communications between husband and wife are protected from 
disclosure. The prohibition enacted by S. 122, Ev. Act, rests on no 

technicality that can be Avaived and the Court is not entitled to relax it. 
40 O'* do 1 • 


.. witness is willing to disclose an incriminating statement 

it will be inadmissible. 1923 L. 40, 10 P. R. 1914. 

In civil cases where a relevant statement made to the witness by 
the witness s husband or wife is sought to be proved it is not admissible 
without the consent of tlic witness's husband or Avife, or of the representa- 

tive-in-mtcrest of such husband or wife, as all communications are 
privileged. 1930 L. 280 : 120 I. C. 294. 

■ * If the husband or Avife of the Avitness has left no representati\'e-in- 
mterest, the communication becomes entirely inadmissible. A Avidow 
herself is not the representative-in-interest of her husband* 40 C. 891 

Evident" thKd', Woodroffe 

E. Of J ttdge as a Wittiess 
S. 121, Evidence Act, says : 

No Judge or Magistrate shall, except upon the sneci-il nrf?#>r 

some Coart to which he is subordinate, be compelled t^lswer anv 

err arsu^r i 

m“ws p?ese;.ee“lhL*rhe was“etfng.” 

eompdrabirtr„n““®‘®“'^‘®® witnesses but they are not 

in -f^hen it do. not 
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F. As to Information Regarding Commission of Offence. 

S. 125, Evidence Act, says. 

*‘No Magistrate or police-officer shall be compelled to say whence he 
got any information as to the commission of any offence, and no 
revenue officer shall be compelled to say whence he got any information 
as to the commission of any offence against the public revenue. 

G. Waiver of Privilage 

S. 128, Evidence Act, says : 

“If any party to a suit gives evidence therein at his own instance or 
otherwise he shall not be deemed to have consented thereby to such 
disclosure as is mentioned in S. 123 ; and, if any party to a suit or 
proceeding calls any such barrister, pleader, attorney or vakil as a 
witness, he shall be deemed to have consented to such disclosure only 
if he questions such barrister, attorney or vakil on matters which, but 
for such question, he would not be at liberty to disclose.” 

S. 129, Evidence Act, says : 

“No one shall be compelled to disclose to the Court any confidential 
communication which has taken place bet^veen him and his legal 
professional adviser, unless he offers himself as a witness, in which case 
he may be compelled to disclose any such communications as may appear 
to the Court necessary to be known in order to explain any evidence 
which he has given, but no others.” 

The privilege being the client’s, he is at liberty to waive it expressly. 
See S. 126, Ev. Act, 

Privilege is not waived merely by the client’s giving evidence in the 
cause at his own instance or otherwise, or by his calling the legal adviser 
as a witness. See S. 128, Ev. Act. 

Failure on the part of the client to claim privilege when he is under 
cross-examination, does not amount to express consent given by him to 
his legal adviser to disclose a communication which is otherwise privileged. 

1933 S. 47 : 143 I. C. 345. 

But when the client gives evidence at his own instance or when he 
calls his legal adviser as his witness and questions him on a privileged 
communication, the privilege is waived. S. 129, Ev. Act. 

-Explanation.— “Revenue Officer” in this section means any 
officer employed in or about the business of any branch of the public 

revenue.” 



CHAPTER LIV 

As to Speed of Motor Car or Train 


In' cases of injuries to persons on account of the negligence of 
motor drivers and railway companies, the speed of the car or the rail- 
way train is a crucial point, and is very dillicult to be established. 


There are always a number of motor cars on the move and using 
the roads. Nobody is anxious to notice the speed of any particular 
car, unless it exceeds all possible limits and the attention of a witness 
is particularly drawn to it. Generally it is found that after an accident 
has occurred, people make surmises regarding the speed of the car. When 
it was coming from the opposite direction, the witness cannot judge 
the speed by looking at the front portion of the car. 


“As a matter of evidence, it is frequently of consequence to know 
tlie speed with which a person was riding or driving at a particular 
time. Accidents are every day occurring from fast riding or driving ; 
a child is run over ; a carriage is overturned. In these cases, few 
spectators, perhaps, will be able to say with any accuracy the rate of 
speed at which the person who caused the accident was going. To do 
this satisfactorily requires a former attention to speed, with a view to 
determine the rate of it ; and from that attention and experience 
grown into a haWt, to settle a rate of speed on any particular 
occasion. Thus De Quincey says in his essay on the English Mail 
Coach ; I could not but observe with alarm the quickened motion 
of our horses. Ten years’ experience had made my eye learned in the 

valuing of motion ; and I saw that we were now running thirteen miles 
an hour. See Ram on Facts, pp. 74 — 77. 


^ ^ varies very largely, according to time, 
place and circumstances. Dr. Henry, speaking of the Britons, Gauls 
and Germans, tells us on the authority of C«esar and Tacitus - “It 
w^ a common practice among all these nations, to mix an equal number 

N^cr/no" r 

ho=-ses, .mportant po.nts in judging of the activity and speed of thc- 


instan^L ofTa^s s^^Lesrof Z doubtless furnish remarkable 

it is not the r ' common .evidence. 

but the ordin^rrpace attention. 

the ability of th^^ndividua^wLil running, and especially 

be importont to knotr ” particular occasion it may 

being accelerated or^e^arS^bv^^to ground passed over, 

by its form of plain roughness of it. and 

whether cons^t or casuM ^be way. 

from them may assist th^rkte of spee^’ 
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The greatest impulse to speed is given by the motive for it. If the 
word goes forth— “Escape for thy life ; look not behind thee”— the 
utmost attainable swiftness may be expected as the result. 

When the malefactor, thief or murderer meditates an alibi and 
escaping from the scene of his crime thinks, if he says not, “Would I 
were safe at home in bed !” no strain on his muscular power is spared 
to mend and keep up his pace. Ibid, p. 75. 

Sir Walter Scott says : “When a Scottish chieftain designed to 
summon his clan upon any sudden or important emergency, he slew a 
goat, and making a cross of any light wood, seared its extremities in the 
tire, and extinguished them in the blood of the animal. This was 
called the Fi iry Cross or the Cross of Shame, because disobedience to 
what the symbol implied inferred infamy. It was delivered to 
a swift and trusty messenger, who ran full speed with it to 
the next hamlet, where he presented it to the principal person 
with a single word, implying the place of rendezvous. He, who received 
the symbol was bound to send it forward, with equal dispatch, to the 
next village and thus it passed with incredible celerity, through all the 
districts, which owed allegiance to the chief and also among his allies 
and neighbours, if the danger was common to them. At sight of the 
Fiery Cross, every man, from sixteen years old to sixty capable of 
bearing arms, was obliged instantly to repair in his best arms and 
accoutremeiiU to the place of rendezvous. He, who failed to appear 
suffered the extremities of fire and sword which were emblematically 
announced to the disobedient by the bloody and burnt marks upon 
this warlike signal. During the Civil War of 1745-1746, the Fiery Cross 
often made its circuit ; and upon one occasion it passed through the 
whole district of Breadalbane, a tract of thirty-two miles, in three 
hours. See Ram on Facts, p. 75. 

Illustrations 


(t) This was a case of ordinary negligence on the street cars or other 
vehicles of that description. 

“Now, as a rule, in that case, the facts are particularly undisputed, 
but the issue turns upon one particular circumstance, usually the rate of 
speed, and I am taking that just as an example. The men concerned 
with the car movement swear that the car was going at 6 miles an 
hour. The man who doesn’t understand the street railway systeni in 
Toronto, or, at any rate, who hasn’t had very much experience perhaps 
in cross-examination, will press the witness to increase the speed to 10 
or 12, and by the time the examination is through, the witness has got 
it down to 5, thus showing the danger of cross-examination. That is 
a fact which I have seen on more than one occasion. Now see how near 
the evidence is to the facts and what the cross-examiner should do wim 
it. Take the collaterals. You take the trip the car had to make in the 
time allotted for the purpose ; you take what the motor-man, or who- 
ever he might be, was doing at the particular moment ; you test ^ 
his observation and his chance of observation his opportuni y. 
show that perhaps he had no cause to note the speed until a 
accident had happened, not before. Then, there is always the q 
of the fear of dismissal, which would be important. Now, these lac 
are impressions, if I may call them facts ; that is, the co a 
impressions ; it is the duty and the business of the cross-examin 
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ascertain them from his witnesses, leaving the question of speed to the 
witness himself.’* 20 M. L. J. 282. 

2. In a suit for damages for negligence, Mr. Wellman, counsel for 
defendant, thought that the complainant was exaggerating the speed. 
He questioned her thus : 

Q. “And how fast Miss—, would you say the car was going ?” 

A. “I really could not tell exactly, Mr. Wellman.” 

Q. “Would you say it was going ten miles an hour ? ” 

A. “Oh, fully that.” 

Q, ‘‘Twenty miles an hour ?’* 

A. “Yes, I should say it was going twenty miles an hous ? ” 

Q. “Will you say, it was going thirty miles an hour ?” 

A. “Yes, I will say that.” 

Q. “Fifty ?” 

A. “Yes.** 

Q. “Seventy ?” 

A. “Yes.” 

Q. “Eighty.” 

A. “Yes.” 

Q. “A hundred,” thundered the counsel with a thrill of ea£?cr 
trmmpJi in his voice. ^ 


The witness smiled and remarked quietly : 
far enoii h Wellman, don’t you think we have carried our little joke 


The effect of all the previous statement 
last answer. See Wellman. 


was perfectly lost by this 



CHAPTER LV 

As to Suppression of Documents or Things 

In a number of cases, certain documents are withheld by a party 
because they do not support his case or rather go against him. 0. IS, 
r. 2, C. P. C., debars production of certain documents at a later stage. 

O. 13, R. 2 lays down : 

“No documentary evidence in the possession or power of 
any party which should have been but has not been produced in 
accordance with the requirements of rule 1 shall be received at any sub- 
sequent stage of the proceedings unless good cause is shown to the 
satisfaction of the Court for the non-production thereof ; and the Court 
receiving any such evidence shall record the reasons for so doing.” 

Case law may be summarized thus ; 

The object of the provisions contained in O. 13, R. 2 is to prevent 
fraud by the late production of suspicious documents. But where there 
is no suspicion about the genuineness of the documents, the Court can 
receive them at a later stage. 1928 P. 555 : 7 P. 589, 1928 P. 209, 

1926 C. 1, 45 C. 878 (P. C.), 1929 P. 824, 1928 R. 196. 

No documents, whether public or private, which are above suspicion 
should be excluded on the ground of late production. 1929 P. C. 99 : 
56 C. 1003, 1924 P. 517, 1926 M. 347, 1930 P. 608. 

O. 13, r. 2, should be deliberally construed so as to advance the 
cause of justice. 1926 M. 347, 1924 P. 517, 1924 P. 208, 33 C. 1345. 

The Court can receive, even at a late stage, public documents or 
certified copies, 1928 M. 516 : 51 M. 472, decrees of Court, 1924 C. 1059, 
books filed in another Court previously, 45 C. 878 (P. C.), registered 
documents, 1927 P. 117, or official records of undoubted authority. 1929 
P. C. 99 ; 56 C. 1003. 

Unregistered documents, 1926 M. 347, or private documents, 
1980 P. 603, or documents on unstamped plain paper, 1864 W. R. 271, 
should be received at late stage if they are above suspicion. 

Documents were filed with the plaint but tendered only on the 
close of the plaintiff’s case, it was held, that they should not be rejected. 
38 C. 1345. 

Documents can be received at rehearing on review, even if not 
tendered at the first trial. 1928 C. 416. 

Court cannot refuse a document on the ground of late production 
which is produced by a witness, as O. 13, rr. 1 and 2 apply to 
documents produced by parties. 1930 M. W. N. 511. 

When the Court allows production of documents at a late stage, 
the other side must be given a fair opportunity to meet it. 

1927 N. 269. 

Once a document is received under O. 13, r. 2, no adverse inference 
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can be drawn against the party on the ground of late production. 
1928 P. 294. 

Where receipt was filed after long delay and which involved a new 
case, it was rejected. 1932 P. 332. 

The discretion to reject a document under O. 13, R. 2 must be 
exercised at the earliest possible opportunity. 1928 P. 537. If the 
documents are not promptly rejected or ordered merely to be kept on 
the file, they will be deemed to have been received. 1929 P. 254 : 8 P. 
766, 1928 P. 537, 1934 P. 526. 

The Court must record reasons for receiving documents beyond 
time. 1931 P. 275 : 10 P. 388. 

Vexatious and dilatory applications for reception of documents 
should be rejected. 1928 N. 223. 

The mere fact that the date of hearing fixed for production of 
document resulted in an adjournment, is not a sufficient cause for 
non-production on that day. 1919 C. 800. 

The omission or rejection of document at a late stage being entirely 
in the discretion of the trial Court, an appellate Court will not interfere 
unless such discretion has been exercised improperly. 1930 L, 892, 1928 
P. 555 : 7 P. 589, 1933 R. 174, 1931 M. 512, 1926 C. 106, 1927 O. 612, 
1926 M. 347, 1926 C, 1, 27 C. h. J. 119, 1925 M, 744, 8 C. L. J. 147. 


If no objection was taken by the party as to the late production 
of document in the lower appellate Court, it cannot be raised in second 
appeal. 1928 L. 704, (1869) 12 W. R. 32 (P. C.). 

Where evidence is admitted by trial Court, an appellate Court 
cannot refuse to admit evidence on the ground that it was produced 
late and was not permissible under O. 13, r. 2. 67 C. L. J. 133. 

Court cannot base its decision on fraud, which was not set up in 
pleadings nor in issue, and based on document put up for the first time 
in cross-examination. 1939 R. 98. 

Presumption from Non-Production of Material Documents. 

Illustration (^) to S. 114, Evidence Act lays down that 
Court may presume that the evidence which could be and is 
produced, would be unfavourable to the person Avho withholds it 

^ osYc'eti'rr 

Ev.’ Aci. under S. lu (g)! 


the 

not 




held 

1088 (P. C.). ^ presumption will be against them. 30 C. 
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The non-production of document raises the presumption that it 
contains some defeasance, f.e., there was some endorsement on a docu- 
ment which the plaintiff did not like. 49 A. 78 : 1926 A. 741, 1930 M. 

The rule that the Court may draw an adverse inference against 
a party refusing to produee a document is applicable where the loss of 

M w party, but not proved. 7 A. 738, 1930 

JVl. VV . Nt 417* 

No adverse presumption can be drawn against a party where 
the document withheld is a privileged document. 40 C. 898. 

No adverse presumption arises where the document is irrelevant 
or does not form part of a party’s case. 1935 C. 39 : 61 C. 711, 154 I 
C. 48, 37 A. 557 (P. C.). 

In a suit based on a bond or a mortgage it is not permissible to 
the Court to draw an adverse inference from the plaintiff’s failure to 
produce his account book, unless called upon by the other party. 1928 
N. 119 : 106 I. C. 305. 

Unless it is established that a document is in the possession of 
a party and has been wilfully suppressed, a Court is not entitled to 
presume that the contents of the documents if produced would have 
been unfavourable. 1923 A. 441, 71 I. C. 654, 1 P. 715, 1934 P. C. 84 : 
57 M. 443, 1933 P. C. 87 : 142 I. C. 220. 

The Court may refuse to raise presumption in the case of ancient 
documents. 1923 A. 441 : 71 I. C. 654. 

The presumption will not arise if there is sufficient explanation 
for the non -prod action of a document. 61 C. 711 : 1935 C. 39. 

There is no presumption against a party when the document is 
withheld not by him but by a witness. 1933 N. 379. 

The presumption may be applied where the document is not 
proved to have been lost. 7 A. 738, 1930 M. W. N. 417, btU see 1923 
A. 441 : 71 I. C. 654. 

No adverse presumption can be drawn from non-production of 
account books 40 years old, because they are generally not preserved 
after a decade. 1936 A. W. R. 547, 1939 M. W. N. 841. 

A strong presumption arises against a party if he suppresses or 
destroys evidence. The rule is expressed in the maxim omnia praesu- 
inun tur contra spoliaiorem. WoodrofFe’s Evidence, 9th Ed., pp. 814-15. 

Where a party suppresses or destroys a document, the Court is 
bound to make every presumption, consistent with facts, against that 
party. 1922 P. 122 : 63 1. C. 625, see 16 I. C. 815. 

Where the value of any movable property is in question and it is 
not produced, the Court will presiune the property to be of the best 
description. 115 P. R. 1913, 11 W. R. 536. 

The fact of spoliation standing alone may defeat, but it cannot 
of itself sustain a claim. Woodroffe Evidence, 9th Ed., p. 816. 

Where the defendant did not make discovery of accounts nor 
produced them though called on to do so, adverse presumption can be 
drawn against him for withholding such evidence. 1937 M. 816. 
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Adverse inference from non-production of evidence is one of the 
strongest presumption known to law, and the law allows it against the 
party who withholds it. The illustration itself says that the Court shall 
have regard to other facts in considering whether the maxim does or 
does not apply to any particular case. Where there is sufficient expla- 
nation for non-production, there can be no adverse presumption. 61 C. 
711 : 1935 C. 39, 1933 O, 412 : 146 I. C. 31. 

The Court may raise an adverse presumption against a party if he 
does not call witnesses who are within reach and acquainted with the 
fact. 1933 N. 379, 1934 R. 139 : 150 I. C. 898, 1928 P. C. 39 : 107 
I. C. 113. 


Where a party declines to examine certain witnesses who were 
cited by him and were in attendance, the Court held that the proper 
inference to be drawn was that if those witnesses had been examined, 
they would have supported the other party. 7 W. R. 29 : 4 M. I. A. 
114 (P. C.). 

Where the principal witness in the case is employed by a party 
as an Advocate and who does not, for that reason, offer himself as 
witness, adverse presumption will arise. 40 C. 898. 

Where a witness is material to the plaintiff’s case but is related 
to the defendant and is actually summoned by him, the plaintiff is 
entitled to leave him to be called by the defendant. 15 C. W. N. 717 t 
10 1. C. 968 (P. C.). 

No adverse inference should be against a party for not calling 
^ *5**f^*® witness if the question of his absence is raised at the trial, 
and where, if such question has been raised, possibly an explanation 
might have been offered. 41 A. 63 (P. C.). ^ j t' 

not non-production of material evidence, can- 

dence ^ 1920 P. inference supported by other adequate evi- 

non-production of evidence is that. 
<^ither establish the opposite party’s case or be 
otherwise prejudicial to his own case. 1929 P C 95 • 114 I C *509 
SO C. 276 : 1923 C. 233. 40 M. 402 (P. C.), 42 M. 629 * ’ 
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favourably to the party in whose power it is to produce it, and who 
withholds it or has wilfully and without good reason deprived himself 
of the power of producing it.” 

Illustrations 

(j) “A chimney-sweeper having found a jewel, took it to a jeweller to 
ascertain its value, who, having removed it from the socket, gave him 
three-half pence, and refused to return it. The friends of the finder 
encouraged him to bring an action against the jeweller, and Lord Chief 
Justice Pratt directed the jury, that unless the defendant produced the 
jewel, and sho’wed it not to be of the finest water, they should presume 
the strongest against him, and make the value of the best jewel the 
measure of their damages.” 

“In an action of trover for a diamond necklace which had been un- 
lawfully taken out the owner’s possession, it appeared that some of the 
diamonds were seen shortly aftersvards in the defendant’s possession, 
and that he could give no satisfactory accoimt how he came by them ; 
the juT)' were directed to presume that the whole set of the diamonds 
had come to the defendant’s hands, and that the full value of the whole 
was the proper measure of damages.” 

“On an ejectment suit involving the title to a large estate in Ireland, 
the question being whether the plaintiff was the legitimate son of Lord 
Altham, and therefore prior in right to the defendant, who ^yas his 
brother, it was proved that the defendant had procured the plaintift, 
when a boy, to be kidnapped and sent to America, and, on his return, 
fifteen years afterwards, on an occasion of an accidental homicide, had 
assisted in an unjust prosecution against him for murder. It was held 
that these circumstances raised a violent presumption 

knowledge of title in the plaintiff, and the jury were directed that the 
suppressor and the destroyer were to be considered in the same light as 

the^aw considered a spoliator as having destroyed the proper evidence 
that against him, defective proof, so far as he had occasioned such 
defect ^must be received, and everything presumed to it effec^tual, 

and that if they thought the plaintiff had been given probable 
of his being the legitimate' son of Lord Altham. the proof might ^ 
turned on the defendant and that they might expect satisfaction from 

him that his brother died without issue. 

(li) A suit was brought to recover the insurance on a large warehouse 

ful/ofgoods\hat had been burnt to the ground The 

iinAhle fo find anv stock-book that would show the 
o?gooTs rstock at the time of the fire. One of the witnesses 
^.Tthe fire happened to be the plaintiff’s book-keeper who, m his exa- 

testified to all the details of the fire, but said nothing 
Zut th^booL. ¥he c™ was eonfined to these few 

pointed questmn^^^^ you had an iron safe in your offiee, in which you 

kept your books of account ? 

A. “Yes, Sir..” 

Q. “Did that burn up ? 

A. “Oh, No.” ^ ^ , 

Q. “Were you present when it was opened after the fire . 

A. “Yes, Sir.” 
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Q. Then won’t you be good enough to hand me the stock-book 
that we may show the jury exactly what stock you had on hand at the 
time of the fire on which you claim loss ? 

(This was the point of the case and the jury were not prepared for 
the answer which followed) : 

A. “I havn’t it, Sir.” 

Q, “What havn’t, the stock-book “You don’t mean you have 
lost it ?” 

A. “It was’nt in the safe. Sir.” 

Q. “How was it that the book wasn’t there ?” 

A. “It had evidently been left out the night before the fire by 
mistake.” 

The jury at once inferred that the books were suppressed. 



CHAPTER LVn. 
As to Time 


(A) As to Length of Time 

1. Length of time is often very important in evidence as a measure 
by which to judge of the possibility or probability of doing something, 
said to have been accomplished. It is often important to measure a 
transaction by time, and to see whether one of such magnitude or con- 
taining so many things, could be accomplished within it. Cic. De. In- 
vent. I, 26. 


2. When a person speaks to the length of time which was con- 
iimcd in doing something, whether by the speaker, or some one else, it 
may happen that the time was known, and is remembered, by having at 
the time looked at a watch, or heard a clock strike. Ram on Facts, 
pp. 70-^74. 


3. Where length of time is founded on probability only, there is 
necessarily some uncertainty about the exact length. For what in one 
person’s mind might be an hour, might, in another’s be half an hour 
or an hour and a half. And it is, besides, well-known that few persons 
have a just notion of the length of a small space of time. Ram on Facts, 
pp. 71-72. 

4. Great mental trouble or anxiety .may make past time to 
appear much longer than it really was. Pepys enters in his diary, 
(Wednesday, 5th September, 1666), in the midst of the fire of London, 
which began on Sunday morning the 2nd : “It is a strange thing to 
see how long this time did look since Sunday, having been always full 
of variety of actions and little sleep, that it looked like a week or more, 
and I had forgot almost the day of the week.” Ram on Facts, p. 73. 


5. In India where references of time are generally approxiniate, 
there is a large margin of this error. 10 I. C. 328 : 15 Bombay Law 
Reporter 297. 

So if from any cause length of time is, purposely to know it, 
marked from beginning to end ; to ascertain for instance, how long a 
person is speaking, or his passing from one place to another by walking, 
Running, or riding, in such cases, the length of time is impre^ed on the 
mind, and is therefore commonly and easily remembered. But where 
there is not a particular object in marking length of tmie, it commonly 
hropens that a person who himself does anything, or observes another 
doing it does not, in the progress of the act or work, nor at its coinple- 
tion note the length of time so i?mployed. In such a case, the time 
whUe passing on, or when completed, does not leave any impression, and 

Consequently cannot be in the memory, or be remembered. In a case 

of this kM if a person undertakes to speak to the length of tune. 
whTt he savs will not be from memory ; it may be from argument m his 
Cwif mind that the thing done did probably take the length of time he 

speaks to : — Thus, 

**Hamlei ‘Staye’d it long ? 


> yy 
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Horaiio answers, — “While one with moderate haste might tell a 
hundred,” See Ram on Facts, 

“ It has been truly observed,” said Chief Baron Macdonald on an 
important trial, “that there is nothing we are so little in the habit of 
measuring, with any degree of correctness, as small portions of time. 
I am persuaded, that if any one were to examine with a watch, which 
marks the seconds, how much longer a space of time a few seconds, or a 
few minutes, really are, than people in general conceive them to be, they 
would be surprised ; but, in general, when we speak of a minute, two 
minutes, or an instant, we can hardly be understood to mean more, 
than that it was a very short space of time.” Trial of Pach., p. 171. 

Sir Augustus Frazer in a letter written by him on the 22nd of 
June, 1815, after the battle of Waterloo which was on the 18th, says : 
— “How misery prolongs time ! It already seems an age since we were 
at Brussels ; the very day of the 18th seems an age ago.” Letters of 
Sir A. Frazer, p. 565. 


(B) As to Time of Death 


(£) From digestion of food. 

The state of digestion of the contents of the stomach is often used 
as a means of fixing the hour of death. Taylor’s Med. Jur., 1928, Vol. I, 
p. 294. 

Most elaborate tables have been prepared of tlie time taken by the 
stomach to digest certain articles of diet, of which the following may be 
taken as an example : — 


Article. 

Rice 

Apples, cooked 

Venison 

Sago 

Bread 

Milk 

Cabbage 

Oysters, raw 

Eggs, raw 

Potatoes, roast 

Parsnips, cooked 

Turkey 

Goose 

Custard, baked 
Mutton 


Time for 
digestion. 

H. M. 

... 1 0 
... 1 30 
... I 30 
... 1 45 
... 2 O 
... 2 0 
... 2 0 
... 2 3 

... 2 8 
... 2 30 
... 2 30 
... 2 30 
... 2 80 
... 2 45 
... 8 0 


Article. 

Eggs, half boiled 
Beef 

Carrots, boiled 

Potatoes 

Turnips 

Butter and cheese 
Oysters, stewed 
Eggs, stewed 
Pork, boiled 
Fowls 

Wild fowl 
Beef salt 
Pork roast 
Veal 


The table must not be taken as 
represent fair averages. The rate of 


X uiic lor 
digestion. 
H. M. 

... 3 0 

... 3 0 

... 3 15 
... 3 30 
... 3 30 
... 8 SO 
... 3 80 
... 3 80 
... 8 80 
... 4 0 

... 4 30 
... 5 80 

... 5 80 
... 5 SO 
— Ibid. 


of mathematical cerUinty. but may 
digestion varies with different in- 
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weighed along with all other items. Ibid, p. 295. 

India^stnmLf 1 digestion of Indian foods in 
recorded but few observations or experiments have been 

Is tbffr^'srJ ''ut>vesot India use either rice, wheat, or other grains 

nnH to this many use some of the pulses, 

and comparatively few eat meat, fowl or fish. The experiments and 
observations seem to show that some portion of a meal of rice, pulses, 
eto., may be found undigested even six or seven hours after the taking 
ot food. Taylor’s Med. Jur., 1928 , pp. 917 - 918 . 

. . stress must not be placed on such evidence. It must be 

weighed along with all other evidence. Ibid. 


Too much stress should not be laid on the condition of food in 
deceased s body in order to find out the time of occurrence, as the 
recent medical researches have shown that sometimes the process of 
digestion is greatly delayed in case of Indians, when the food is vege- 
table food. 31 Cr. L. J. 689 : 1930 O. 60 : 129 I. C. 444. 

(ii) From warmth and condition of muscles. 

The changes which take place in dead body before commencement 
of putrefaction, may sometimes enable a medical witness to form an 
opinion of the time at which the deceased died. The crime may have 
been so recently perpetrated, that the body still retains the warmth 
and pliancy observed in the recently dead, or it may be found in a 
cold and rigid state. A person charged with a crime may be able to 
prove that he had not been in the liousc for many hours or days or 
evidence may be adduced to show that he was there at a time which 
would correspond to the condition of the body when found. Taylor’s 
Med. Jur., 1928, pp. 288-289. 

A woman was found dead at 8 a.m. Her body was lying on a 
wooden floor covered with a flannel petticoat and a chemise. The 
upper limbs were cold and rigid ; the face, shoulders and chest were 
cold, the neck was rigidly fixed with the trunk, the thighs and legs were 
quite cold, but there was no rigidity in these parts. The only warmth 
found in the body was in the lower part of abdomen. The correct 
opinion was that the deceased had been dead above four hours, certainly 
more than three and not less. Ibid, p. 291. 

Unless we have due regard to all the circumstances of a case, 
grave errors may be committed. The circumstances are cold atmosphere, 
thinness of body, thinness of covering, age of the deceased, loss of blood, 
etc. The retention of warmth by the abdominal viscera may be met with 
after fifteen to twenty hours. In one case the temperature of the viscera 
of the abdomen, more than seventeen hours after death, was found to be 
76®F., although no care had been taken to preserve the warmth of the 
body. Taylor’s Med. Jur., 1928, pp. 293-294. 

(in) From putrefaction. 

Putrefaction means the destruction of nitrogen-containing sub- 
stances, brought about by the influence of microbes, with the production 
of foul-smelling gaseous products. Taylor’s Med. Jur,, 1928, Vol. I, 
p. 248. 
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Temperaixtre of the air. (o) The process is found to go on most 
rapidly in a temperature varying from 70® to 100° F. (6) It will 
commence, other circumstances concurring, at any temperature above 
50° F., but it appears to be wholly arrested at 32° F. (e) The dead body 
may thus be preserved for a considerable time in snow, ice, or in frozen 
soil ; but if after removal it is exposed to a temperature between 70° and 
100° F., the ordinary putrefactive changes are stated to take place with 
more than their usual rapidity, (d) At a high temperature, again, i. e., 
about 212° F. putrefaction is arrested, (e) The efleet of temperature is 
strikingly seen in the influence of season. A dead body exposed to air 
during summer when the thermometer is above 60° or 70’ F.. may show 
more putrefactive changes in twenty-four hours than a similar body 
exposed for a week or ten days in winter. Taylor's IMcd. Jur. 1928, 
Vol. I, p. 252. if) Putrefaction in open air is generally accomplished 
in a month. Ryan’s Med. Jur. 1830, p. 500. 

Infiiiencc of moisture, (n) Unless the animal substance is at least 
damp, putrefaction cannot take place. (6) The animal solids, however, 
commonly contain sufficient water for the establishment of the process. 
In human body weighing 150 lbs. there arc about 100 lbs. of water, 
(c) The soft organs differ much from each other in regard to the quan- 
tity of liquid contained in them, and therefore in the degree in which 
they are prone to putrefaction. Thus the brain and the eye are in this 
respect contrasted with the teeth, bones, hair, and nails. ‘The fluids of 
the eye arc rapidly decomposed while the teeth and hair may remain 
for centuries unchanged, (d) If the organic substance is dried, putre- 
faction is arrested. Taylor’s Med. Jur., Vol. I, p. 253. 

Influence of Access of Air. (a) Air. apart from its temperature 
influences, decomposition according to whether it is dry or moist, at rest 
or in motion. Dry air thus retards decomposition by dcssicating the 
tissues exposed to it, and if the dry air be in motion, the effect is still 
more marked, (5) When bodies are herrmetically scaled in lead coffins 
such anaerobic microbes either do not gain access to tlie corpse, or sooii 
cease their action, for such corpses are often found very little decom- 
posed even after long periods. Taylor’s Med. Jur., 1928 Vol I 
pp* 254*255« ^ * * 


r, A® work heller in tiio dark, it is 

possible that light may Have some influence by some of its constituent 

Med.' 

Influence of the state of the body, (a) Fat and flahbv bnrlinc 
and 7r^aciated.^ pfobahl^ heat"bo«er nnd^the^ 

the more ready entry of organisms into the lacerated part fd ChiMr,* 
[a) ihe bodies of chronic alcoholics undoubtedly havo n ^ * 

have havt biei '"’’b ‘"’"r 

readily than those of persons who have died fronVttara^l'LTn^ 
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disease. (*) It has been also remarked that the bodies of plethoric 
persons who have died suddenly while in good health have undergone 
rapid decomposition, (c) In persons who have died from asphyxia, as 
by crowning, suffocation, or strangulations, the bodies are observed to 
putrefy with great rapidity ; and, as a general rule, all those parts of the 
body which at the time of death are irritated, congested, or inflamed, arc 
rapidly attacked by the putrefactive process, (d) In death from prussic 
acid, morphine, and other vegetable poisons, putrefaction generally 
commences early, and progresses with rapidity, while strychnine has been 
supposed to exercise a retarding power, (e) Some poisons, by chemi- 
cally combining with animal matter appear to confer on it the power of 
resisting putrefaction at least to a very great degree. This is now a 
well-known property of arsenic, and this poison is largely employed as 
an antiseptic. When a solution of it is injected into the arteries of a 
dead body, it tends to preserve it for a long time from putrefaetion. 


(f) Chloride of zinC} a powerful irritant poison, is another well-known 
preservative. It retards putrefaction apparently by combining with the 
tissues. Taylor’s Med. Jur., 1928, Vol. I, pp. 255-256-257. 


Influence of chemical substance, {a) Unslaked lime, if placed on 
the body and freshly slaked, will develop a considerable amount of heat. 
This heat is insuflicient to cause destruction, but on the contrary, it has 
a tendency to delay putrefaction and to preserve the body, (h) Slaked 
lime and chlorinated lime have also been used in an attempt to destroy 
tissues, but they act as antiseptic substances and thus inhabit tlie growth 
of micro-organisms and delay destruction of the body. Taylor s Med. 
Jur., 1928, Vol. I, pp. 255-256-257. 

Influence of burial in earth, {a) Unless the body has been 
buried in metal, or convcrtc<l into adipoccre. it is not ])robable that 
any of the soft parts will be found, in a soil favourable for decom- 
position, after ten or twelve years, Taylor’s Med. Jur,, 1928, Vol. I, 
p. 260. {b) If the ground is elevated or on an acclivity, it will com- 

monly be dry, and decomposition will be retarted, if a body is buried 
in a low situation, or in a valley, the soil being generally damp, de- 
composition will be hastened, (c) A dry and absorbent soil retards 
putrefaction ; and thus bodies buried in the sands of Egypt become 
often perfectly dessicated, and resist the process for a long series of 
years, (d) In sand, gravel, or chalks, putrefaction goes on more 
slowly than in other soils, {e) In marl or clay, if air has access, the 
process takes place more quickly. Ibid, p. 261, (/) The dce]^r the 

grave the longer putrefaction is retarded. Ibid p. 262, (g) Bodiers 
buried in shallow graves arc subject to the fluctuations of temperature 
which take place during the day and night, and throughout the seasons 
of the year ; they arc, therefore, most favourably placed for the rapid 
progress of putrefaction, (/i) According to the most accurate observa- 
tions, the diurnal changes of temperature extend to about two or l(»s 
feet in dci)tli below the surface, while the seasonal changes are percepti- 
ble to the depth of six feet. Bodies buried below this depth putrely 
slowly, owing to the uniform and comparatively low temperature which 
is mainUined there. Ibid, (i) Putrefaction is more rapid in bodies buried 
naked than in those which have been buried wrapped in clothes, ma 
p. 262. ( j ) The process is less rapid when the body is interred m close 

coffin ; and when the latter is formed of an imperishable material such 
as lead closely sealed, putrefaction is speedily arrested ; and the dece^ed 
may be recognised after the lapse of many years. Ibid, p. 262, ttyaas 

Med. Jur., 1836, p. 506. 
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(a) The researches on drowninj^ made by Casper and Kanzler show 
that, while the lower part of the body may be in a tolerably fresh 
condition, the face, beard, neck, and upper part of the chest may pre- 
sent a reddish colour passing into patclies of a bluish green, first seen 
on the temples, ears, and nape of the neck, thence spreading to tlic face 
and afterwards to the throat and chest. These changes may be observed 
in summer when a body has remained in water from eight to twelve 
days, and in winter for a longer period, Taylor’s Med. Jur., 1U28, Vol. 
I, p. 264. (b) The head of a drowned ])erson is sometimes much dis- 

coloured from putrefaction when the rest of the body is in its ordinary 
condition, (c) Decomposition undoubtedly takes place more slowly 
than in the atmosphere, owing to the low temperature and to the fact 
that the free access of air is cutoff. Ibid, p. 215. (d) Putrefaction in 

water is not, in general, completed sooner than six weeks. It is more 
rapid in running than in stagnant water. Ryan’s Med. Jur., 1936, 
p. 501. 

Putrefaction in the open air is generally accomplished in a month. 

The conversion of the colouration of the skin into green, commences 

within first four or five days after death ; the epiderm is detached in 

two days aftenvards ; the green tint now becomes brown. Air which 

IS very dry and hot, dcssicates and munifies the body, whilst warm and 

humid air very much hastens its decomposition. Young infants resist 

putrefaction in the open air much longer than adults. Ryan’s Med. Jur., 
lodo, p, 500. 

(iv) From Rigor mortis. 


within itl.rec to six hours of 

temperature of the surrounding. It conies on slowly in healthy muscu- 
lar subject who have died without convulsions. cL by luemoXce 

rapidly in new born infants. AU circumstances 
renee m". exhaustion of mueles. during life induce an earl? occur- 

cases of r» hunted animals, overdriven cattle and in 

Med. poisons. Taylor’s 


and gTve's waTto ZucteZ “ disappears 

for frL si^teL to^™ Generally, riggr »to, -hi lasts 

may last much longer from *>4 tJ^rh muscular subjects. It 

tinue for fourteen davT i^ 

p. 284. ^ ^ ^'^*^** longer. Taylors Med. Jur., 1928, 


cause 


....etToTersUt flira®?! i‘- »ir will 

in frost, it is slow in disnnn? ^ ^vinte^ season, esi>ccially 

four to thirty-six hours duration being from twenty- 

ty. it soon ceases. In the troni.^*' saturated with humanb 

ween 80® and 100 ®!?^” • where the temperature ranges bet- 

twenty-fo^L^l'^/if^Jf;: 235"^ ^ *" twenty “to 

figidily 'for riong'timi'’ 

die of Phthisis. Typhu^or ’’ j"'" K” <=maeiated or 
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bodies of persons killed by lightning is unfounded. Ibid, 

p« 286« 

Rigidity produced as a result of poisoning by strychnine may 
continue for a very long period. As to other poisons, such as arsenic, 
mercury perchloride, etc., are likely to cause delay in putrefaction 
and hence a prolonged state of stiffness in muscles. Ibid, p. 237. 

(C) As to Time of Occurrence 

When there is no clear finding as to time of occurrence and the 
prosecution evidence is vague, the accused should be acquitted. 1922 

p. 88. ^ • 

If the family of deceased deliberately put the attack back some 
two hours before it actually occurred, the case becomes doubtful. 1930 
O. 60 ; 31 Cr. L. J. 689. 

Too much stress should not be laid upon the condition of food in 
deceased’s body in order to find out the time of occurrence, as the recent 
medical researches have shown that sometimes the process of digestion is 
greatly delayed in the case of Indians when the food is vegetable food. 
31 Cr. L. J. 689 : 1930 O. 60 : 124 1. C. 444. 



CHAPTER LVII 
By Judge or Jury 


S. 165, Evidence Act, provides timt : 

“The Judge may, in order to discover or to obtain proper proof 
of relevant facts, ask any (jucstioti he pleases, in any form, at any 
time of any witness, or of the parties about any fact relevant or 
irrelevant ; and may order the production of any docurnent or thing ; 
and neither the parties nor their agents shall be entitled to make any 
objection to any such question or order, nor, without the leave of the 
Court, to cross-examine any witness upon any answer given in reply 
to any such question : 

Provided that the Judgment must be based upon facts declared by 
this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to 
compel any witness to answer any question or to produce any document 
which such witness would be entitled to refuse to answer or produce 
under sections 121 to 131, both inclusive, if the question were asked or 
the document were called for by the adverse party ; nor shall tlie Judge 
ask any question which it would be improper for any other person to 
ask under section 148 or 149 ; nor shall he dispense with primary 
evidence of any document, except in the cases hereinbefore excepted.” 

S. 166 of the Evidence Act says : 

“In cases tried by jury or with assessors, the jury or assessors, 

may put any questions to the witnesses, through or by leave of the 

Judge, which the Judge himself iniglit put and which he considers 
proper. 


S. 165 which invests the Judge with plenary powers to put any 

question to any witness or party, in any form, at any time, about any 

tact relevant .or irrelevant, is in accordance with the English and 

American practice. (See Wharton, S. 281). S. 165 is intended to arm the 

o* ^tensive power possible for the purpose of getting 

hnttnm*^ Section is that, in order to get the 

bottom of the matter before it, the Court will be able to look at and 

fact whatever. (See Stephen’? Introduction, p. 162 ). The 

Tndop iHc ♦ cases no advocate is employed, and the 

tl Jcon’fused. i “ 

^curate, and often intentionally false accounts of ignorant, excited and 
hpf”? ^ England, cases are fX prepkred for 

to the Judge has nothing to do but 

^ eLrmoS evidence produced before him. In India, in 

ly nStes^rv this neither is nor can be so. It is absolute- 

by what is put before 

the facts actukhy stand ^ i inquiries how 

ttciuauy stand. {See Stephen’s Speach in Council.) 

cribeas “indicative” e^d^nce^ evidence des- 

evidence, and winch has been defined by Best as 
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‘‘evidence not itself receivable but which is indicative of better.” Ben- 

thanj. m one place calls such evidence “evidence of evidence ” If 
witness offers to relate something told him by A, it will be inadmissible 
being hearsay ; but such hearsay may be valuable as indicating a genuine 
source of testimony. In such a case, A may be called to give direct 
evidence as to the fact. See Best, S. 93. As the power to ask questions 
IS given to secure indicative evidence, a Judge is not, under the provi- 
sions of this section, entitled to put questions to a witness with a view 
to taking criminal proceedings against him. 10 B. 185. 

Section 165 does not affect any rule of relevancy or of mode of 
proof ; Proviso (1). — It must not, however, be supposed that the 
Legislature by giving to the Judge such wide powers of questioning a 
witness on facts ‘-relevant or irrelevant” intended to throw to the winds 
all those rules of relevancy and of mode of proof so elaborately defined 
and illustrated in the earlier part of the Act. On the other hand, this 
section expressly provides that, though the Judge may question a wit- 
ness on irrelevant matters, his findings must be based “upon facts de- 
clared by this Act to be relevant and duly proved.” It has been men- 
tioned already that neither an omission by a party to object to the re- 
ception of irrelevant evidence, nor consent of parties to the reception of 
such evidence, can make it relevant ; and a Judge is equally precluded 
from making his ground of decision a fact which is not declared by the 
Act to be relevant or which is expressly declared to be irrelevant. Thus, 
it is not open to a Court, in contravention of the provisions of section 
16‘2 of the Criminal Procedure Code, to question a witness as to a state- 
ment made by him to the police, with a view to discredit him ; or to 
disbelieve a witness by comparing his contradictory statement to the 
police with his statement in Court, where the former w'as neither put to 
the witness by the defence in cross-examination, nor proved. 

As a general rule, the Judge should not interfere with the cross- 
examiner when the witness is in his hands. He should allow the cross- 
examiner to question the witness according as he wishes to do but the 
Court has the duty to bring all the evidence on records and to see that 
justice is done. 43 A. 233. 

When the Judge takes up cross-examining a witness himself and if 
you see the Judge that he is in the least inclined towards you, it is much 
better that he should do it himself. In such a case the counsel should 
not be particular to cross-examine himself, because the Judge will do 
it more effectively for him. See Wrottsley, Examination of Witnesses, 
page 91. 

Similarly if a Juror wants to question any witness, the counsel 
should not be particular about it. 

“Never continue the cross-examination of a witness if you see the 
Judge showed the slightest disposition to do it himself. If you see the 
Judge, to use somewhat sporting expression, in the least inclined to 
take up the running, let him do it. He would do it much better, much 
more effectively than counsel could do it, because there is not one of 

Her Majesty’s Judges sitting on the Bench who, if he chose, could not 

mar the best cross-examination that could be administered. ^ 
ness cannot be cross-examined without the approval of the Bench. With 
the approval of the Bench one can do pretty much what one liked. 

“Sir James Scarlett used to allow the Jurors and even the Judges 
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to discover for themselves the best parts of his case. It flattered their 
vanity. Scarlett went upon the tlieory, he tells us in the fragments of 
autobiography which were completed before his death, that whatever 
strikes the mind of a Juror as the result of his own observation and 
discovery makes always the strongest impression upon him, and the 
Juror holds on to his own discovery with the greatest tenacity and 
possibly to the exclusion of every other fact in the case. Wellmen, 
|). 157. 

The case law may be summarised as follows : — 

Judge’s power to put questions to a witness is limited under 
S. 165. 57 M. 635, 1934 M. 199, 10 B. 185, 1927 R. 74, 70 I. C. 278. 

The section enables the Judge to obtain evidence not in itself 
receivable, but which is indicative of better. 57 M. 635 : 1934 M. 199. 

It is not proper for the Court to examine witnesses unless plead- 
ers on either sides have omitted to put some material questions. 
0 C. 279. 

Power given under this section is to be exercised to clear up obs- 
curities, to fill up lacuiuc to supplement deficiencies and generally to 
elicit truth. 47 C. 1043, 5 L. 470. 

The Court has no power to order the production of a document 
wliicli is not relevant and the production of which is not ordered to 
obtain proof of a relevant fact. 57 M. 635 : 1934 M. 199. 

It is not open to a Court to disregard the provisions of S. 102, 
Cr. P. C., and question a witness regarding statement made to Police, 
with a view to discredit him. 1932 M. W. N. 625, 58 C. 1009, 1926 
C. 147. 


Judge is precluded from making his ground of decision on evidence 
which is not relevant. 56 I, C. 807. 


Court cannot base his judgment on the documents made by Police 
and signed by witnesses unless duly proved. 1927 L. 79. 

A Magistrate told a witness “Recollect, or else I will send you into 
custody.” Held, he acted improperly. 8 A. 072. 

Parties are not, as of right, entitled to cross-examine a witness on 
the answer made to Court questions. II Bom. H. C. 106, 29 C. 387. 

Limitations on the Power of Judge. 


There are some limitations on the power of tlie Judge for cross- 
examining the witnesses, e. g., a witneis cannot be questioned as to 
matters protected from disclosure in order that the Court can put ques- 
tion to discredit a witness which if put by a party would not be allowed 
under Section 148 or 149, Evidence Act. See Section 165 (Proviso.) 


Sections 121 to 129 define the matters which a witness cannot be 
compelled or permitted to disclose, whether those matters are reduced 
to writing or not ; and the present section forbids the Court from itself 

Fitness as to these matters. Questions tending to impeach 

character cannot be tsked as of 
right, and the Court has a discretion in allowing or disallowing a parti- 

that object. See S. 148, Ev. Act. The discretion 
the principles governing its exercise are 
laid down m Section 148. By the Proviso to Section 165, rj^dge Ts 
forbidden to ask a question to impeach the credit of a witness by injur- 
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must forbid any question which appears to it to^be intended to insulTo^ 

annoy or wh.eh appears to it to be needlessly offensive the 

fr ^ should not ask any such question. Thus, where a Magis 

into^ cS'v “•7“"'="" Tin “1*’"" else I will send you 

8 A 672 ^ Magistrate acted impropeV- 


Right of Parties to Cross-Examine after Court Questions. 

iTi;np/K.^r*l^ a witness is examined and cross-exa- 

mined b> the parties and is then questioned by the Court, neither party 

has the right to cross-examine the witness on tlic matters stated by him 
m answer to Court questions, though the Court may. in its discretion, 
allow such cross-examination. When, after the examination of a wit- 
ness by the complainant and the defendant, the Court takes him in liand, 
ne IS put under special pressure, as the Judge empowered to put any 
question he pleases, in any form, about any fact, relevant or irrelevant ; 
and he is, therefore, at the same time, placed under the special protec- 
tion of the Court, which may, at its discretion, allow a pcarty to cross- 
examine him. but this cannot be asked for as a matter of right. The 
principle applies equally, whether it is intended to direct the examina- 
tion to the witness s statements of facts, or to circumstances touching 
his credibility. 11 B. H, C. 166. In England neither party is entiled as 
of right to cross-examine a witness called by the Court and not by a 
jiarty, and this has been suggested in an Oudh case to be the rule in 
India also. 1924 O. 182. In several other decisions, however, it has 
been held that Section 165 of the Evidence Act, in denying the right of 
cross-examination to the parties, contemplates only those cases where 
the Court questions a witness after he has been examined and cross- 
examined by the parties. 11 B. II. C. 166. Where a witness is called 
by a party, but the party calling him declines to examine him, and 
thereupon the Court examines the witness, the position of the witness is 
that of a Court witness, and both parties arc entitleil to cross-e.xaminc 
him. See 29 C. 387, 1923 C. 463. See Monir’s Ev. Act. 

The Court lias the power to recall a witness already examined and 
cross-examined, and it seems that neither party can, as of right, claim 
to cross-examine him on the matters elicited in answer to Court ques- 
tions. See S. 540, Cr. P. C. and O. XV'III, r. 17, C. P. C. 



CHAPTER LVin 


By Oneself When called as a Witn^s by the Opponent 

Sometimes a paty is called by the opposite party as his witness. 
The question arises whether such party has a right to cross-examine 
himself W’hen the other party conducts his examination-in-chief. 

“It is one of the artifices of a weak and somewliat paltry kind of 
advocacy, for each litigant to cause his opponent to the summoned as a 
witness, with the design that each party shall be forced to produce the 
opponent so summoned as witness, and thus give the counsel for each 
litigant the opportunity for cross-examining his own client. It is a 
practice which their Lordships cannot help thinking all judicial tribunals 
ought to set themselves to render as abortive as it is objectionable. It 
ought never to be permitted in the result to embarass judicial investi- 
gation, as it has done in this instance.” 31 A, 116 P. C.; (1913), M. W. N, 
826. ^ In 32 All. lO^ P, C. Lord Atkinson condemned it as a “vicious 
practice unworthy of a high-toned or reputable system of advocacy.” 
It was held in, 46 C. L. J, 272 P. C. — “It sometimes takes the form of a 
manoevure under which the counsel does not call his own client, who is 
an essential witness, but endeavours to force the other party to call him, 

and so suffer the discomfiture of having him treated as his, the other 
party s own witness. This is thought to be clever, but it is a bad and 
degrading practice.” It has been held in a recent case that where a 
witness stands in a situation which naturally makes himself adverse to 

nr the party calling the witness is not as 

of right entitled to cross-examine him, the matter being solely in the 
discretion of the Court under S. 154 to permit the person eaHino the 
Witness to put any question to him which might be put in cross-exami- 

"sX the onn^T" Pariy 49 C. 93, when f litigaift is calkS Ts 
to oro^ Opposite party, the latter is not entitled as a matter of right 

•« cTli'VSYS:' “ '• • ■" ®- 

Court shtuirffi^nroeL^"'“f Parly. the 
his counsel as to whether he d'op*° record his statement, question him or 

ness. If that p«W then dee'-- M 'vit- 


I.U cross-exammatioo xr Vi - — •wvwv.so-uva ana subject 
mg the opposite party insists on examin- 

not to allow him to be caretol 

witness is declared hostUe toe Witness, because unless the 

to cross-examine his witness has no right 
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Where a party whose evidence is material does not go into the 
witness-box and give evidence, the presumption is that he has abstained 
from giving evidence by reason of the fact that the truth is on the 

opposite side ; and the Court is entitled to infer everything against him 
1934 L. 398, 1922 B. 81. e b • 

The presumption against a party from his failure to go into 
the witness-box arises only if he deliberately abstains from giving 
evidence in regard to transactions to which he was a party, and which 
are otherwise proved to have taken place, so that he is imperatively 
called upon for an explanation ; and where such is not the case, no 
adverse presumption can be drawn against him. 154 P. L. R. 1910. 

A party need not call his opponent as his witness, in fact it is 
objectionable to do so. 1929 L. 808, 1934 L. 126, as by so doing he 
runs a risk of making the statement of his opponent, part of his own evi- 
dence. 1926 M. 384 ; 92 I. C. 844, 1934 L. 126. It is most unsatisfactory 
to examine the principal defendant as witness in the case before the 
plaintiff’s case has been opened or the evidence of his witness given. 
1923 P. C. 73 : 73 I. C. 391, 116 P. W. R. 1908. 



CHAPTER LIX 
Impeaching Credit of Witness 

Abuse of Cross-Examination as to Credit 

There is a tendency on the part of some counsels to abuse the privi- 
lege of cross-examination as to credit. 

Taylor sat/s ' It, however, seems clear that where the transac- 

tion, as to which the witness is interrogated, forms any material 
part of the issue, he will be obliged to give evidence, howe^■c^ 
strongly It may reflect on his own conduct. Indeed it would be 
alike unjust and impolitic to protect a witness from answering 
a question, merely because it would have the effect of degrading 

w-nn r is required either for the due adminis^ 

tration of public justice, or to protect the property, the reputa- 
tion, the liberty, or the life of a fellow subject. Where, however 
the question is not directly material to the issue but is only put f^r the 
purpose of testing the character, and consequent credit o{ the witness 
there is much more room for doubt. Several of the niden J 

tum"" No doubt casLray aids^X^e' 

protect 

instance, all inquiries Z SeSr^rans.ct” ® For 

."Si, £' 

Es ott; SKs-ES.'.""" “ srss? 5 s 

prieties of conduct, which furnish nnVeol respecting alleged impro- 
ness who could be guilty of them would n^f°K assuming that wit- 

very fairly be ohecked.^But no protection of " H 
tended to cases where the enouirv reiflf ^ should be ex- 

recent, bearing directly on the mwal transactions comparatively 

present character for rer^c v 7n L^h 

not to be privileged from anLerW nn^ ^ '>«ght 

disgrace him.” (Taylor, Ss. iLo— U62) answer may 

^^rd Chief Justice Coclcburn. expr'essed himself thus on the sub- 

arily P«V‘l»««‘>nT affee\*ln^^ *0 ff«q»ontly. ...meeess- 

only justiflable when thev .Tk^ii P*“*I^^tc life of witnesses, which are 

watched closety the admSaHL*''„V?‘' I 1* “vc 

Holland, Belgium, Italy, and a little in in France. Germany. 

States, in Canada, and in Ireland ^Ld in^no n?’ United 

so badgered, brow-beaten and in ^ seen witnesses 

England. The way in which we trelt ^ur maltreated as in 
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themselves to the wanton insult and bullying misnamed cross-examina- 
tion in our English Courts. Watcli the tremor that passes the frames of 
many persons as they enter the witness-box. I remember to have seen 
so distinguished a man as Sir Benjamin Brodie shiver as he entered the 
witness-box. I daresay his apprehension amounted to exquisite torture. 
Witnesses arc just as necessary for the administration of justice as 
judges or jurymen and are entitled to be treated with the same considera- 
tion, and their affairs and j>rivatc lives ought to be held as sacred 
from the gaze of the public as those of the judges or jurymen. I 
venture to think that it is the duty of a Judge to allow no questions to 
be put to a witness, unless such arc clearly pertinent to the issue before 
the Court, except where the credibility of the witness is deliberately 
challenged by counsel and tliat the credibility of a witness should not be 
wantonly challenged on slight grounds.” {Irish Law Times, 1874, quoted 
in Wellman, p. 173). 


There are occasions when the credit of a witness should be vigo- 
rously attacked by showing that from his antecedents, associations and 
character, he is not a man whose testimony can be relied upon. Recent 
incidents throwing light on the moral principles of a witness an'ccting his 
veracity must, of course, be brought out however unpleasant they may be. 
But the privilege should not be abused by succumbing to the temptation 
of making indiscriminate attacks on each and every witness. There 
may be materials in the advocate's possession for making personal attacks 
on the character of a witness, but the question is whether throwing mud 
would serve any useful purpose other than outrage to the feelings of a 
man. Errors of conduct in the past or long-forgotten improprieties 
should not be raked up, merely because the client insists on humiliating 
his adversary. The propriety or impropriety of the questions is to be 
iud^^ed by the standard laid down in S. 148, 1. E. A. J. he advocate 
should reflect— (i) Whether the truth of the imputation conveyed would 
seriouslu affect the opinion of the Court as to the trustworthiness of the 
witness on i/ic matter to which he testifies. Thus it would be preposterous 
to ask a woman who was an unfortunate and accidenUl spectator ol an 
alfrav in the street, whether she was a prostitute or demi-rep. But in a 
case of rape, the prosecutrix may be cross-examined as to her acts of 
immorality not only with the accused but with other persons (b. loo) ; 

f/n Whether the imputation conveyed relates to improprieties or errors 

of conduct or other discreditable transactions of so remote a date, or of 
suc^i^a e^iaractcr that it would, if at all, affect m a shghi degree the 
Court’s opinion as to the witness’s veracity on the matter to which Jie 
fe Thus, “if a woman” said Sir James Stephen “prosecuted a 
man or picking her pocket, it would be monstrous to enquire where 
"lie had illegitimate child ten years before, although circumstances might 

exist which^ render such an enquiry necessary (Steph. Genl. 

Law! ■ (///) Whether there is a great disproportion between the impor- 

Pu ee ’ of he imputation conveyed and the importance of tljc witness s 
.vX.ee 'ri.urif a medieal man is eddied to depose -bout the .njnr.es 

V ..ffonHpd to bv him or about an autopsy held by him, it 

woukr be preposterous if he was asked questions regarding 

Stepheu, said : Vhat b^tX^X of England a person who is ealled to 

“ ve"aSfaX,‘no\‘ rXu^isputed. fn a caL of Utt.e importance 
thereby exposes himself to having every transaction in his past 
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however private, inquired into by persons who may wish to serve the 
basest purpose of fraud or revenge by doing so. Suppose for instance, a 
medical man were to prove the fact that slight wound had been inflicted 
and had been attended to by him ; would it be lawful under pretence of 
testing his credit, to compel him to answer upon oath a series of ques- 
tions as to his private affairs extending over many years and tending to 
expose transactions of the most delicate and secret kind, in which the 
fortune and character of other persons might be involved. If this is the 
law, it should be altered.” (Steph. Digest, pp. 196-197). 

Sir Frank Lockwood in the course of an address in .March 180.3 
said ; ‘-According to the public press there were a lot of swashbuck- 
lers going about the w'orld disguised as lawyers, who endeavoured to 
get their living by the injury of reputations, by cruel attacks upon 
credit. Those whom he was addressing knew perfectly well that anv 
man who so betrayed a professional trust that was placed within 
his hands was not only a knave, but a fool. Whoever had been in 
the habit of going into a Court of Justice, knew perfectly Nvell that 
cruel and irrelevant cross-examination was disastrous to the cause 
whose advocate administered it. He believed that if cross-examina- 
tion was improper, or irrelevant, or cruel, it brought its punishment 
at once, and he was certain that the cause was lost that was endea- 
voured to be bolstered up by it. No one knew better than the dis- 
tinguished advocates he saw around him when to stop a cross-exa- 
mination. The hint came from the jury-box before much mischief 
was done and the advocate was a bad one who did not take the hint.” 
(Quoted in Wrottesley, p. 91.) 


“Counsel may have in his possession material for injurine the 
witness, but the propriety of using it often becomes a serious ques- 
tion even in cases where its use is otherwise legitimate. An outrage 
to the felings of a witness maybe quickly resented by a jury, and 
sympathy take the place of disgust. Then, too. one has it reckon 
with the Judge, and the indignation of a strong Judge is not wisely 
provoked-. Nothing could be more unprofessional than for counsel to 
questions which disgrace not only the witness, but a host of 

ZT 

Tefe^ed 'kt cLrle^ 

“A Judge’s sentenci^ cross-examination to credit.” 

only pi^ishment 

tion, which should confront^ loss of character in addi- 

witness stand.” Women wh.. called to the 

husbands die of pokon mutt'“nn^ and wliose 

ordinarily screens‘k ™mSVf,"‘‘t '^P>a'n “t. having the veil that 

aside.” “It is well for the sake of ‘Jl, rudely torn 

some dread of oross-exa^nation ” m should be whole- 

be a trivial matter. raZr loIeH understood to 

. out rauier looked upon os a trying ordeal.” 
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• None but the sore feel the probe.” Such were some of the many 

of broad heenee in examinarons 


to credit. 


There are some complaints about witnesses being maltreated 
and disgraced by imputations against their character. Cockbum, 
C. J said that in England the most honourable and conscientious men 
loathe the witness-box. An unjustifiable attack on the character of 
witnesses at the mere dictation of a party who is often actuated by 
spite, is calculated to scare away lionest men from the witness-box. It 
is a common sight to see witnesses being insulted and annoyed by offen- 
sive fjuestions which have no possible bearing on the points in issue or 
on their veracity. Que.stions regarding family life, private affairs, lon^ 
forgotten improprieties of conduct are asked with no ostensible reason 
but to disgrace them personally. The public view with alarm the abuse 
of the privilege, trom the point of view of the interests of the client 
also, it does more harm than good. Very often after an unsuccessful 
attempt to get answers in his favour or to shake the testimony of a wit- 
ness, he is abused and unfounded imputations are made on his charac- 
ter. This outrage on lus feelings naturally provokes the witness to make 
statements against the cross-examiner’s client w'hicli he would not have 
said under ordinary circumstances. How can the advocate expect to 
advance his client’s cause, if he deliberately insults a respectable wit- 
ness or makes a i>crsonal attack ? The inevitable result is that the 
Judge and the Jury feel sympathy for the unfortunate witness and exact- 
ly the opposite result is produced. It should be remembered that how- 
ever sinister the suggestion might be, the cross-examiner is bound by 
the answer of the witness. If a denial is given, it must be accepted and 
no evidence can be tendered to contradict the witness (see S. 158, 
I. Evidence Act). So, unless the attack is justified, the repudiation by 
witness would raise the presumption that his statement is true. At the 
same time there may be cases when a man of notorious character who 
pretends to put on the veil of virtue and wilfully perverts the truth, 
should be mercilessly exposed. Such a man ought not to be allowed to 
leave the witness-box without being found out. But although an 
advocate may have in his possession materials for staining the charac- 
ter of a witness, there must be a proper occasion for it. The particular 
circumstances of the case ought to justify the attack. 


If law'yers will not desist from abusing the privilege, it would be 
the duty of the Court to interfere and stop such attacks. Section 148 
of the Evidence Act lays down the principles which determine when 
such questions are proper or improper. It is often not easy for the Judge 
to determine beforehand whether the questions arc really justified. Ques- 
tions which may appear at first sight to be useless may, at another stage, 
be found to be pertinent. The discretion must, therefore, rest in the first 
instance with the advocate and the Judge is naturally unwilling to in- 
terfere. His respect for the profession, instincts of gentlemanliness and 
the requirements of the case ought to dictate whether the questions are 
proper or improper. If, however, the confidence is abused, and personal 
invectives are indulged in with the sole object of satisfying the grudge 
of the client, the Judge must interfere. Making grave and scandalous 
charges against Judges or the opposite party on the mere wishes of 
clients is misconduct. Pleaders are not puppets in the hands of the 
man who pays them (21 A. L. J. 893). See Sarkar’s Modern Advocacy, 
pp. 131-132. 
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“Judges and Juries are quick to resent nnwarranted attacks upon 
the chara<^er of witnesses or parties upon cross-examination, and, 
in estimating the damages to a plaintiff, they will usually give him 
damages not only for the original wrong which he has suffered at the 
hands of the defendant, but they will also give him damages for 
any injury which may have been done to his character by a virulent 
cross-examination, or a malignant attack upon him made by counsel 
in his address to the jury.” Wrottesley on Examination of Witnesses, 
p. 00. 

“If the character of the adverse witness is \mlnerable, it may be 
advisable to adopt a severe and searching style of cross-examination, 
but it must be borne in mind that assaults upon a witness’s character 
are always dangerous, and tend to create a certain sympathy 
in tlie minds of the occupants of the Jury-box. 14 Cr. L. J. p. 19. 

Justice Manisty said : — “I have always set my face against turning 
the witness-box into a pillory, and I always shall do so as long as 1 
sit on the Bench. Witnesses come to give evidence, mostly against 
their will, and if they are to have their whole lives laid bare by cross- 
examination, and every unhappy failing or misfortune of their early 
days raked up for the purpose of throwing discredit, as it is called, 
upon their testimony, it is a form of torture that no one will voluntari- 
ly submit to, and the cause of justice will suffer. No one will come 
forward to give evidence, for no one will be safe. Few persons could 
stand an examination into the whole of the incidents and errors 
of their past lives. Witnesses should be protected in their performances 
of a public duty, and matters which do not directly affect their credi- 
bility should not be dragged forth to the public gaze. I repeat it ; 
you have no right to turn the witness-box into a pillory.*’ Harris’ Illus- 
trations in Advocacy, p. CO. 

“It is dangerous to cross-examine as to character unless the 
Advocate asking the question has good ground for making his attack 
upon the witness.” Hardwick’s Art of ^ViIlning Cases, p. 200. 

“If a thief makes imputation against Ihc wife or other female 
relation of the complainant maliciously and the allegation is found to 
be false, it is a good ground for giving him a severe or deterrent sen- 
tence.” See 13 P. L. R. 1913. 


Character as Afiecting Damages 
S. 55, Evidence Act, lays down that : — 

“In civil cases the fact that the character of any person is such 

as to affect the amount of damages which he ought to receive is 
relevant. ** 


^ sections 52, 53, 54 and 55, the word “character” 
mcludes both reputation and disposition ; but except as provided in 
bectibn 54, evidence may be given only of general reputation and 

general disposition, and not of particular acts by which reputation or 
disposition were shown*^’ 


character of the plaintiff affects the amount of damages 
in the following three cases ;—(l) In suits for damages for defamation 

defamation, evidence of the bad character of 
the plain^tifF or the prosecutor is admissible in mitigation of damages and 
fine ; but evidence of rumours and suspicions of bad character^S^be 
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received. 1932 N. 158 : 141 1. C. 438 : 34 Cr. L. J. 154 : 1932 Cr C 
863. 4 L. o5 : 73 I. C. 805 : 1923 L. 225 : 24 Cr. L. J. 693, 37 C 760 • 
6 1. C. 81, Taylor, S. 359 37 C 760 : 6 I. C. 81 ; (2) In actions for breach 
of promise to marry, the defendant is entitled to prove that the plaintiff 
IS a person either of bad character or of coarse and brutal manners. 
See Taylor, S. 358. (3) In a claim for damages against an allcffcd 

adulterer, the defendant may prove that the plaintiff has been guilty 
of notorious infidelity or has otherwise been guilty of dissolute conduct 

Ibid. 


Evidence of general repute is admissible. 1934 A. 735. 

A man’s character is the reality of himself, his reputation is the 
opinion others have formed of him. 


Relevancy of Evidence as to Character 

1. Section 146, Evidence Act, provides that when a witness is cross- 
examined, he may, in addition to the questions hereinbefore referred to, 
be asked any questions : 

(1) to test his veracity, 

(2) to discover who he is and what is his position in life, or 

(3) to shake his credit, by injuring his character, although the 
answer to such questions might tend directly or indirectly to 
criminate him or might expose or tend directly or indirectly 
to expose him to a penalty or forfeiture. 

See Section 146, Evidence Act. 

2. In determining the relevancy of character as affecting the 
credit to be given to a witness, the first question is, what kind of 
character is relevant ? Since tlie argument is to be against or for the 
probability of his now telling the truth upon the stand, it is obvious that 
the quality or tendency which will here aid is his quality or tendency as 
to truth-telling in general, i.e., his veracity, or, as more commonly and 
more loosely put, his character for truth. This must be, and is univer- 
sally conceded to be, the immediate basis of inference. Character for 
truth is always and every^vhere admissible. Moreov'er, any other trait 
or quality, or combination of them, is relevant only so far as involving, 
necessarily or probably, the presence or absence of this quality as to 
truth-telling. VVigmore, S. 922. 

8. In other system of evidence there is considerable controversy 
on the question whether, in order to impeach the character of a witness 
only evidence of some specific bad quality in the witness’s character is 
admissible or whether evidence may also be giv'cn of the witness’s bad 
moral charaoter in general. The Act avoids this controversy by leaving 
it to the discretion of the trial Court to determine whether the trait in 
witness’s moral character, or the incident in the witness’s life, which is 
sought to be brought out in cross-examination would or would not, in 
the circumstances of the case, materially affect the Court’s opinion as to 
his veracity. When a question is put to a witness, which is relevant 
only to impeach the credit of the witness by injuring his character, the 
Court has to decide whether the question should or should not be allowed 
and the Court may, if it thinks fit, warn the witness that he is not 
bound to answer it unless so ordered by the Court. In determining 
whether the witness should or should not be ordered to answer the 
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question, the Court will consider whether the truth of the 
would or would not seriously affect its opinion as to the credibility oi 
the witness on the matter to which he has testified. The answer to this 
question would depend on the time and character of the imputation 
conveyed and the importance of the evidence which the witness has 
given. Sec S. 148, Evidence Act. 

4. Where the facts which form the subject of the question are 
comparatively recent, they are more important as bearing upon the 
moral principles of the witness than when they are of remote date, 
because a man may reform and become in later years incapable of con- 
duct to w'hich in earlier life he was prone. Taylor, S. 1460. 

5. All inquiries into discreditable transactions of a remote date 
will in general, be rightly suppressed ; for the interests of justice can 
seldom require that the errors of a man’s life, long since repented of, 
and forgiven by the community, should be recalled to remembrance at 
the pleasure of any future litigants. Taylor, S. 1460. 

6. If a woman prosecuted a man for picking her pocket, it would 
be monstrous to inquire whether she had not had an illegitimate child 
ten years before, though circumstances might exist which might render 
such an inquiry necessary. A Magistrate should not allow a question as 
to a previous conviction thirty years old to be put to an intended surety, 
as the question relates to a matter so old in time it ought not to influence 
his decision as to the fitness of the surety. 26 A. 371. It should not, 
however, be supposed that a question relating to prior character can 
never be allowed. The correct rule is, that prior character at any time 
may be admitted, as being relevant to show present character, and there- 
fore, indirectly, to show tlie probability as to truth-speaking. The only 
limitation to be applied is that the character must not be so distant in 
time as to be void of real probative value in showing present character. 
Wigmore, S. 928. 

7. On an indiement for rape, or for an attempt to commit rape, or 
for an indecent assault, the principal female witness may be cross- 
examined with the view of showing that she has previously been guilty 
of incontinence with other men, though her answers to such questions 
must be taken as conclusive and cannot be contradicted by calling her 
supposed paramour. See Taylor, S. 1441. 


“The great question, therefore, whether a witness is bound to 
answer a question to his own disgrace has not yet undergone any direct 
and solemn decision, and appears to be still open for consideration, 
ihe truth or falsehood of testimony frequently cannot be ascertained bv 

of the evidence itself ; the investigation requires collateral 
and extrinsic atd^, the principle of which consists in a knowledge of the 
source or depository from which such testimony is derived.’ The whole 

wh?thpr policy and convenience— that is, 

be^Sficed important test of truth should 

test subjecting witnesses to the operation of this 

T-„ be wounded, and their attendance for the 

purposes of justice discouraged. The latter point seems to deserve the 
more smous consideration, since the mere offence to the private feelinps 

misconducted himself cannot well be puUn com- 
mid mis^ef which might otherwise result to the liberties 

injustice is done to any individual unon 
whose oath the property or person or security of othe^ k to 
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exhibiting him to the jury such as he is. As to the other consideration 
It does not seem to be very clear that by permitting such examination 
any serious evil would result.” Starkie on “Evidence,” p. 211. 

Contradicting the Character Evidence 

1. ^ The general rule is that witness as to character cannot be 
contradicted. S. 153, Evidence Act, provides that “When a witness has 
been asked and has answered any question which is relevant to the 
inquiry only in so far as it tends to shake his credit by injuring his 
character, no evidence shall be given to tontradict him; but, if he 
answers falsely, he may afterwards be charged with giving false 
evidence.” See S. 153, Evi. Act. See 1928 P. C. 54 : 108 I. C. 1 : 6 
Bom. H. C. 93. 

2. The reason of the rule is, that questions asked wdth the sole 
object of shaking tJie credit of a witness bring in their train many 
matters irrelevant or foreign to the inquiry, and if the parties be allowed 
to adduce evidence to contradict them, it is bound to draw away the 
mind from the j)oints in issue, and to protract the investigation ro an 
embarrassing and dangerous length. If the rule were otherwise, there 
would be no end of proving collateral issues, and the real points in 
dispute would be lost siglit of. 6 B. 93 : 47 C. L. J. 550 : 1928 P. C. 54 : 
108 I. C. 1 (P. C.), Taylor S. 1439. Another reason for the rule is that a 
witness cannot be expected to come prepared to defend in cross-exami- 
nation all the actions of his life. Taylor, S. 1439. 

3. If a witness has offered to sell his evidence to a party which is 
refused, the fact, if denied by the witness may be proved. 1928 P. C. 
54 : 108 I. C. 1. 

4. The statement of a witness for the defence, that a witness for 
the prosecution was at a particular place at a particular time is admissi- 
ble, though the prosecution witness was not cross-c.\amined on the point. 
11 Bom. H. C. R. 160. 


In Civil Cases 

S. 52. Evidence Act, lays dowm that : — 

“In civil cases the fact that the character of any person con- 
cerned is such as to render probable or improbable any conduct im- 
puted to him is irrelevant, except in so far as such character appears 
from facts otherwise relevant.” See S. 52. Evi. Act. 

“The rule of c.xclusion of evidence of character docs not apply 
when, according to the rule of substantive law applicable to the case, 
the character of a party is a fact in issue. Under the general law of 
defamation, the truth or otherwise of an imputation of bad charac- 
ter is a fact in issue, and evidence on this j)oint W'ill therefore be 
received. Thus in an action for a libel, where the language complained 
of stated that the defendant parted with the ])laintilT “on account 
of her incompetcncy, and Iicr not being ladylike or good tempered,” 
general evidence of her competency, good temper and manners was 
received ; and where, in a similar action, the w'ords charged the plain- 
tilT generally with dishonesty and misconduct while in service, a wit- 
ness, with whom she had previously lived, was allowed to testify to 
her antecedent general good conduct.” See Taylor, S. 355. Under the 
Punjab custom, tlic unchastity of a widow’ involves a forfeiture 
of her life interest in her husband’s property ; and under Hindu Law, 
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a forfeiture of her right to maintenance. Therefore, where the question 
is whether a widow governed by the Punjab custom has forfeited her 
life interest, or a Hindu widow, her right to maintenance, by reason 
of her unchastity, evidence of bad character will be admitted w’ithout 
question. Similarly, a Mohammedan w'oman, otherwise entitled to the 
custody of a boy or girl, is disqualified by gross and open immoral- 
ity, and wliere her right to the custody of a minor is attacked on this 
ground, evidence of her immortal character w’ill be admitted as a matter 
of course. See Munir’s Evi. Act, p. 416. 

“When the character of a party is not in issue but the evidence of 
character is tendered for the purpose of rendering probable or impro- 
bable any conduct imputed to him, it will be rejected as inadmissible. If 
A sues B on a promissory note, the execution of which is denied by B, 
evidence of the fact that A is a habitual forger of promissory notes 
will be inadmissible. In a divorce case, the husband cannot, in disproof 
of a particular act of cruelty, tender evidence of his general character 
for humanity”. See WoodrofTe, Evi., 8th Ed., p. 452. 

Of Witnesses to Character 


S. 140, Evidence Act, provides that witnesses to character may be 
cross-examined and re-examined. The bad character of the accused is 
irrelevant except where this fact is in issue but if evidence of good 
character of the accused is given under S. 53, Evidence Act, not only 
may the witness as to good character be cross-examined under S. 140, 
Evidence Act, but independent evidence of bad character may also be 
given under S. 54, Evidence Act. See S. 54, Evidence Act. 

The sound rule is not to attack a man’s character unless you have 
got a record of it. Sec 11 Cr. L. J. 83. 


By Previous Statement 

S. 145, Evidence Act, provides that a witness may be cross-examin- 
ed as to previous statement made by him in writing or reduced into 
writing, and relevant to matters in question, without such writing being 
shown to him, or being proved ; but, if it is intended to contradict him 
by the writing, his attention must, before the w’riting can be proved, be 
called to those parts of it which are to be used for the purpose of con- 
tradicting him. See S. 145, Evidence Act. 


Where a witness is properly contradicted by a previous statement 

as to a relevant fact, which is inconsistent with his testimony in Court, 
the question sometimes arises whether the previous statement can be 
tL substantive evidence. i,e., evidence of the facts mentioned in 

thl For instance, if a witness states in Court that 

on a^,revtou7“ ° • “ it is proved that the witness 

and the assadant was of a dark complexion 

deni^ hrvi^f “‘'ff^ted with the previous statement, eitlmr 
prevtous stetementKe T to explain the contradiction, can the 

was of a dark?,^mm^ .t'-<=ated as evidence of the fact that the assailant 
h^^ work con Jarv'i .r ^ Wigmore, in the latest edition of 

that “therTrs^othin °P““°" ^pressed in a former edition, thinks 

tribunal from giving such testi- 

nee S. 1018 (6).° Wigmore* ^but^Tn deserve,” 

pnder some section of th^d^ ItaTiment! 



;3(»2 


CROSS-EXAMINATION 


M-hether it be a deposition. Iv030 O. lOG : 127 I. C. 878, 1927 A. 705 : 105 
I. C. 077, 1025 L. 483 : 27 Cr. L. J. 289, 10 I. C. 119 : 12 Cr. L. J. 214, 
or a statement in the first informntion report, 8 L. 605 : 105 I. C. 807, 
1028 L. 913 : IIG I. C. 187, or stalcinent made to the police, 8 L. 605 : 
105 I. C. 807, 1925 L. 483 : 27 Cr. L. J. 2S9, 76 I. C. 572 : 1923 A. 469, 
or a statement made on anv other occasion, 127 I. C. 850 : 1930 L. 409, 
34 I. C. 129 : 1930 L. 409. 26 M. 191, 34 C. 129, 1922 M. 303 : 23 Cr. 
L. J. 262, is not substantive evidence, and is admissible only for the pur- 
pose of impeaching the credit of the witness. 

The subject-matter of the statement on which the witness is cross- 
examined under S. 145, or which is sought to be proved under S. 155 
(3) to contradict iiim, must be relevant to the matters in issue. See 
Ss. 145 and 155 (3). for a witness cannot be questioned on, or contradict- 
ed by proof of inconsistent statement as to irrelevant independent 
collateral matters. Sec Ss. 5 and 155 (3) Evidence Act. 


A witness may be cross-examined as to his previous statement in 
writing for two purposes. It may lie to test his memory, and here the 
very object would be defeated if the writing w’cre placed in his hands 
before the question was asked ; or it may be to contradict him, and here 
it would be obviously unfair not to give him every opportunity of seeing 
how the matter really stands. Norton, 327. 

S. 145 does not say that tlic writing must be shown before the 
(juestion is asked, it merely says that if it is intended to contradict him 
by the writing. Ids attention inust. before such contradictory proof can 
be given, be called to tliosc parts of it by w'hich it is intended to contra- 
dict him. 47 .M. 800 : 92 I. C. 792 : 1925 M. 145. Tliat is not that the 
witness is to be allowed to study his former statement and frame his 
answers accordir.gly ; but that, if his answers have been different^ from 
his previous statements reduced to writing and the contradiction is in- 
tended to be used as evidence in the case, the witness must be 
allowed an opportunity of explaining or reconciling his statements. 15 

\V. R. Cr. 23. 


If it be intended to bring the credit of a witness into question by 
proof of anything he may have said or declared touching the cause, the 

witness is first asked, upon cross-examination, whether or “Ot he has 

said or declared that which is intended to be proved. If the witness 
admits the words or declarations imputed to him, the proof on the other 
side becomes unnecessary, and the witness has an opportunity of giving 
such reason, explanation, or exculpation of his conduct, if any there 
niaV be, as the particular circumstances of the transaction may happen 
to furnish ; and then the whole matter is brought before the Court at 
once. If the witness denies the utterance or claims the privilege ot 
silence, tlie proof in contradiction will be received at the proper season. 
But the possibility that the witness may decline to answer the question 
affords no suflieicnt rca.son for not giving him the opportunity ofanswer- 
ing and ofofrering such explanatory or cx^ilpatory matter as I have 
before alluded to.” (1820) 22 R. R. 662. This being the ^^son of the 
rule, it follows that the circumstances of the supposed statement suin- 
cient to designate the particular occasion must be mentioned m the 
question. Sec (1805) 28 and 29 Viet., C- 18, S. 4. “Ord.nardy, he 
cross-examiner in his question must specify the time ^hen and 
place w’here and the person to whom the contradictory state 
Siadc ; but tlie rule is not rigid one and will be deemed to have been 
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plied with if the witness understood the occasion alluded to in the 

question.” Wigmore, S. 1029. 

“A witness may always be interrogated in cross-examination as to 
the existence of statements made or acts done by him on some former 
occasion, inconsistent with, qualifying, or at variance with his present 
testimony. The object of course is to displace the trustworthiness of 
the witness, by the contradictions alforded by himself, or capable of 
being established aliunde against him. If he deny the contradictory 
matter, independent evidence may be given of it. 

Before tliis evidence can be given, however, way of warning to 
the witness, Ins attention must be pointed to the occasion of the suppos- 
ed contradiction, with all requisite allusion to time, place, and circum- 
stance ; and if in writing, the st itcmcnts must be brought specifically to 
his notice.” See Rahiuat Ullah, p. 7G. • 

It has been questioned to what extent such contradictory evidence 
can be gone into, where the w'itncss neither admits nor denies the state- 
ment, but simply professes his forgetfulness of it. It is true the proof 
of tlie statement imputed to the witness, which he says he does not 
remember to have made, is not admissible as a contradictory statement, 
for, until further enquiry be made, there is no apparent contradiction ; 
but still, it seems, the evidence should be admitted, for the imputed 
.stotement, when proved may be such as to amount to a direct contra- 
diction of the witness, and may also possibly convince the jury that the 
witness did not speak truth in saying he did not remember making the 
statement. If the evidence were not admitted, it might happen that 
under tlic pretence of not remembering, a witness who lias made a 
folse statement, and who knows it to be false, would escape contra- 
diction and exposure.” Crowly V, page 7, Carrington Payne, p. 791. 

A witness may be cross-examined as to previous statement made 
by mm in writing, or reduced into writing, relative to the subject- 
matter of the cause, indictment, or proceeding, without such writing 
having been shown to him, but if it is intended to contradict such wit- 
ness by the writing, his attention must, before such contradictory proof 

writing which arc to be 

used for the purpose of contradicting him. 

If it should appear from the cross-examination of the witness or 

OTTes'*troved*The question has been iost 

tL Moer f contents of 

its non-production ; and that if it were 

rvidencl after^vards contradicted by secondary 

partymight fSt to whether the cross-examining 

destni^t f n interpose evidence out of his turn to prove the loss or 

thToppo°ent ‘‘ hands of 

do sof anTmh.ht ^ ^ ^ that he refused to 

. nd might then cross-examine tlie witness as to its contents. 

autho^Hie?*^^*^ nor course was deemed irregular, but modem 

allowed. show that it would be generally 

examined - to p®Wo^““ he cross- 

to writing, relating toThl^ubTect «duced 

writing being shown to him without such 

g nown to him ; but it declares at the same time that if it 
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be intended to contradict such witness by the writing, his attention 
must be called to those parts of the writing which are to be used for 
the purpose of contradiction. The Act contains a provision that “it 
shall be competent to the judge at any time during the trial, tore- 
quire the production of the writing for liis inspection, and he may there- 
upon make such use of it for the purposes of the trial as he shall 
think fit.” 

It will be observed that the Indian Aet is not restrictive to the 
case of civil proceedings. In England, too, the same rule is now 
extended to all Courts, both civil and criminal. 28 and 29 Viet., 
C. 18. 

The Indian Act, like the English, is silent as to the case in which 
the writing itself has been lost or destroyed, or is not otherwise forth- 
coming. It is apprehended, however, that in such a case the ordinary 
princijile would apply, and secondary evidence become admissible, and 
this is the opinion entertained by English text-writers in reference to the 
clause in the English Act. Taylor on Evidence, Vol. II, p. 1255. 

Ordinarily speaking, the original document containing the contra- 
diction, when in fact producible, is that which should in strictness be 
produced to the witness. In the instance, however, In which this is 
some record of Court. — as, for example, a written statement, deposition, 
or alfidavit in some proceeding, and the removal of the record might be 
attended with practical inconvenience, it is presumed that the Court 
might in its discretion disj)cnsc with the original, upon production of 
the usual office copy of the record. Taylor on Evidence, Vol. II, 
p. 1255. 

Mere opinions given by the witness, on some former occasion, would 
not form matter for contradicting his statement, unless the opinion were 
in itself a matter of evidence, — as for instance, in the case of opinion on 
handwriting, a question of science or so forth, the witness being examin- 
ed as an expert. Accordingly, a witness having been asked in cross- 
examination whether on a former occasion he had not expressed an 
opinion, adverse to the merits of the side he was then supporting by his 
testimony, viz. “that the defendant had not a leg to stand upon,” and 
having denied it, evidence in contradiction of the denial was refused. 
Elton I'. Larkins, 6 Carrington and Paine, p. 385. 

If the cross-examining counsel, after putting a paper into the hands 
of a witness, merely asks him some question as to its general nature or 
identity, or respecting a character of the handwriting his adversary will 
have no right to see the document : but if the paper be used for the 
purpose of refreshing the memory of the witness, or if any questions be 
put respecting its contents, a sight of the document may then be 
demanded by the opposite counsel. Taylor on Evidence, Vol. II, 
p. 1259. 

The following decisions will be found useful : — 

A report of an offence not made at or about the time of the 
occurrence to an officer, who has no power to investigate the matter, 
can be used to impeach the credit of a witness, but cannot be us^ 
to corroborate him under S. 157. Evidence .Vet. 55 C. 879 : 1928 C. 
732 : 29 Cr. L. J. 823 : 111 I. C. 327. 

Statements made by witnesses to Police cannot be used by Court 
for contradicting them. 1925 C. 147 ; 92 I. C. 453 : 42 C. L. 

528 : 27 Cr. L. J. 277. 
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Statements made by a witness signed before the Manager can 
be used to contradict the statement made on oath at the trial. 1922 
M. 303 : 23 Cr. L. J. 262. 

Where in the Sessions Court witnesses retracted their statements 
before the Committing Magistrate, the statements made to the Police 
and the Committing Magistrate are relevant to contradict their evidence 
before the Sessions Court given in place of their retracted statements. 
46 B. 97 : 1922 B. 108 : 22 Cr. L. J. 636. 

First information report can be used to contradict the witness 
making it. Court cannot rely on the report and discard the evidence 
given on oath. 1924 A. 164 : 74 I. C. 716 ; 24 Cr. L. J. 812. 

In rape cases the general immoral character of the woman is 
relevant evidence. 1926 C. 320 : 92 I. C. 439 : 27 Cr. L. J. 268. 

A witness cannot be contradicted under S. 155 by previous state- 
ment made by him unless his attention is drawn to it as laid down 
in S, 145, Evidence Act. 9 P. W. R. 1914 : 127 P. L. R. 1914 : 22 
I. C. 861. 

Evidence of a witness hostile to the Crown may be impeached 
by reference to the Police diary. 45 I. C. 272 ; 19 Cr. L. J. 512 : 5 
P. L. J. 568. 

Where a i)revious deposition of a witness is relied upon to im- 
peach his credit under S. 155 (3), Evidence Act, the contradictory 
statements alone can be admitted in evidence. 15 Cr. L. J. 021 • 
13 I. C. 678. 


The credit of a witness can be impeaclicd by his statement to 
Police, though no person is bound to state trutli before the Police. 
The statement to Police is not evidence like a statement made on oath 
before a competent authority. 41 I. C. 608 : 18 Cr. L. J. 844, 

When a witness is cross-examined with regard to his previous 
statement before the Police, the Police OfRcer who recorded or heard 
his statement can be e.xamined to prove the statement under S 155 
Evidence Act. 34 C. 129. 


A statement by J to H was reported at the thana by tlie latter 
and there recorded. Held, that though the evidence of J could be 
contr^icted, by the evidence of H, it could not be contradicted by 
what Police recorded as first information report. 8 C. W. N. 218 (221). 

of contradictory statement is not ndmissiblc as proof 

credit It 'an be only admitted to impeach the 

or suLfn™ purpose of neutralizing or raising doubt 

or suspicion as to those parts of witness’s testimony with which 
contrary statement is at variance. 1905 A. W. N. 61, 26 M. m 

inadm'i^'iht^*?,* i" case in which witness was disbelieved is 

1927 P. 61 ; 5 P. 7Wf’4 C ‘'"P®"o'r >1*® veracity. 

were brought some cases that 

witnest'^STl.*® ‘o be put to 
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If the good faith of a witness is not questioned, evidence of pre- 
vious statement is inadmissible without previous cross-examination of 
the witness. 19.36 P. C. 289. 


Illustrations 

(/) The Land League having been charged with terrorising and inti- 
midation ol tlie people at large, a Catholic priest who was president of 
one of the brandies was examined for the defence as to the methods of 
the League. 

Examination-in-chief : 


Q. “Was any kind of pressure or intimid ition exercised to 
your knowledge to make people join the League ?” 

A. “No : things were done in a very regular way. A notice was 
posted up asking the people to eo:ne and join the League. Those who 
wished to do so then came and pai<l their subscrijition. There was no 
house-to-house visit, there was no pressure whatever, it was perfectly 
free.” 


Cross-examined by Mr. Murphy : 

Q. “Nothing particular was done, I understand you to say to 
induce people to join the Land League ?” 

A. “Nothing in my district.” 

Q. “Are you quite certain ?” 

A. “Quite certain.” 

Q. “I will call your attention to some of your own speeches. 
On tlie 12th of December, 1880, speaking at Craiighwell you say, ‘I 
toll you that the wretch who has not joined the League, that that 
man deserves to go down to the cold, dead damnation of disgrace.’ 
That is pretty strong ?” 

A. “Yes.” 

Q. “Did you use those words ?” 

A. “It is possible.” 

Q. “Did you use them ?” 

A. “I may have.” 

Q. “Have you any doubt about it ?” 

A. “I never saw it in print.” 

Q. “Did you use that language ?” 

A. “Very likely I did.” 

Q. “Do you regard that as an invitation to join the League 
voluntarily or involuntarily ?” 

A. “Well, it does not involve .any intimidation.” 

Q. “To go down to the cold, dead damnation of disgrace ?” 

A. “Weil, it is rather a strong expression. I admit.” 

Q. “Did you believe that that was the proper fate for anyone 
who did not join the League ?” 

A. “Well, I suppose I used it in order to induce them to join.” 

Q. “Did you use the expression in order to frighten the people ?” 

A. “I suppose it was in order to induce them to join the 
League,” Parnell Commission’s Proceedings, 230, 231, 78th day, Times' 
Rep., pt, 21, pp, 225, See Wiginore, 1368. 

(u) Certain letters, purporting to be Mr. Parnell’s, and approving 
the Phoenix Park assassinations, had been sold to the London “Times” 
by one Richard Pigott, an Irish editor and informer. These letters 
had been in fact fabricated by Pigott himself, but until he came under 
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Sir Charles Russell’s cross-examination the case for the letters’ genuine- 
ness was strong. The word “hesitency” occurred in one of the letters 
and this with other words had been written down by Pigott at the 
opening of his cross-examination. 

Q. ‘'Yesterday you were good enough to write down certain 
words on a piece of paper, and among them was the word ‘hesitancy’. 
Is that a word you are accustomed to use ?” 

A. “I have used it.” 

Q. “Did you notice that you spelt it as it is not ordinarily 
spelt ?” 

A. “Yes, I fancy I made a mistake in the spelling.” 

Q, “What was it ?” 

A. “I think it was an ‘a’ instead of an ‘e’, or vice versa. I am 
not sure which.” 

Q. “You cannot say what w'as the mistake, but you have a 
general consciousness that there was something wrong.” 

A. “Yes.” 

Q. “I will tell you what was wrong according to the received 
spelling. You spelt it with an ‘e’ instead of an ‘a’. You spelt it thus, 
‘hesitency’. That is not the received way of spelling it.” 

A. “I believe not.” 

Q. “Have you noticed the fact that the writer of the body of 

the letter of the 9th of January, 1882 — the alleged forged letter spelt 

it in the same way ?” 

A. “I heard that remark made long since, and my explanation of 

my mis-spelling is that having that in my mind I got into tJic habit of 
spelling it wrong.” 


Sir C. Russell : “Did your Lordships cateli that last answer ?” 

The President : “Oh yes.” 

4 .- that your attention was called to the fact a lone 

time ago that in the alleged forged letter ‘hesitancy’ was mis-spelt, and 
you fancy that, your attention having been called to the mis-spelling, 
you so got mto the habit of spelling it in that way ?” ^ ^ 

‘‘I siiPpose so I heard so much discussion about it. I never 
met anybody who spelt every word correctly, scarcclv. (Laughtcry*, 

0- “It had got into your brain ?” - v & / 

A. “Yes, somehow or other.” 

Q. “Who called your attention to it ?” 

O P ^ general remark. ” 

A. “Yes.” 

of Janu'Bn)'^882'"°vn,‘.*'h ‘ letter purports to be dated the 9Ui 

anotherIettertowitness)“isVows“?” me that this letter (handing 

O ■•BnJ’J''''' my letter.” 

letter, dated J^ua™ valuable (Parnell) 

letter (of yours) is pr^r to that ’ =’ 

your head then.” ^ ^ong spelling had not got into 

Q- “2id voiles*** spelling is not my strong point.” 
same way ?” you notice that in tliis letter you spell ‘hesitency’ in the 



368 


CROSS-EXAMINATION 


A. “No. I did not.” 

Q. “How do you account for that? Your brain was not in- 
juriously affected at that time ?” 

A. “I cannot account for it.” 

Q, “At all events you cannot account for it by that disturbance 
of your brain ?'’ 

A. “No.” 

Parnell Commission’s Proceedings, 55th day, Times' Rep., pt. 14, 
p. 252. Sir Wigmorc, p. 1308. 

{Hi) 

Q. “I believe, Sir, that you do not agree with Mister Smith’s 

evidence ?” _ 

A. “No. It is false, every word of it. Lies, all lies !” 

Q. “I see ; now tell me, Sir” turning to the jury and raising his 
voice “is it true that you who charge my client with perjury are an un- 
discharged bankrupt ?” 

The witness protested, but the Judge ordered him to answer. 

A. “It is true.” 

Q. “Very well then.” His voice here dropped again. “Is it true, 
Sir, that your application for discharge was refused on the ground that 
YOU had been guilty of fraud as a trustee ?” 

^ A. “I ” 

Q, “Is it true, Sir ?” louder. 

A. “Well, the report said so, but it was wrong. 

“Thank you ; that is all I have to ask,” said the counsel, and slow- 
ly and without effort he sank into his seat, his work completed. 5 M.L.T. 

108 (Jour.). 

On the trial of Colonel Despard in 1803 for high treason. Lord Nelson 
called as a witness to his character. Speaking of a particular time during 
w ich they had served together. Lord Nelson said : “ In all that period 
of time, no man could have shown more /'Attachment to his 

sovereign and his country than Colonel Despard did. I formed the 
highest^opinion of him at that time as a man and an officer, seeing him 
so willing in his services of his sovereign.’ 

He was cross-examined thus : 

Q. “ What your Lordship has been stating was in the year. 
1779-1780 ?” 

Q. “ lUvc you had much intercourse with Colonel Despard since 

A “ I have never seen him since 29th of April . 

Q. “ Then as to his loyalty for the last twenty-three years of his 

life, your Lordship knows nothing.” 

A. “ Nothing.” See Trial of Col. Despard, p. 174. 



CHAPTER LX 
In Defamation Cases 


Defamtion is the only case in which the whole character of the com- 
plainant is in question- General bad character of complainant can be 
proved in such a case. 1923 L. 225 : 4 L. 55 : 24 Cr. L. J. 693. 

If it is proved that the complainant had notoriously bad reputa- 
tion as a bribe taker, the imputation made as to his having taken a 
bribe on the particular occasion, even if fails, could not damage his repu- 
tation as he had none to lose. 4 L. 55 : 1923 L. 225. 

Illustrations. 


(i) A woman brought a complaint against the accused for defama- 
tion of character on the ground that he made an imputation against 
her chastity by publishing a scandle that the complainant, though a 
widow, was pregnant. The complainant further alleged that the accused 
defamed her when he said that she had illicit intimacy with one S., 
which according to her was untrue. The accused pleaded not guilty 
and said that the allegations were all true. He requested the Court to 
have medical examination of the woman but she refused to have 
herself medically examined. 

Under the law she could not be compelled to undergo a medi- 
cal examination without her consent. The law is very clear on the 
point and it has been held that any defamation based on allegation 
that a woman has had illicit intimacy, she cannot be compelled for medi- 
cal examination against her consent and her refusal to do so is not 
evidence against her. 1930 L. 159 : 31 Cr. L. J, 584 : 128 I. C. 841. Simi- 
larly, in a rape case the fact that woman did not offer herself for medi- 
cal examination cannot weigh against her. 1935 N. 69. 

The accused in his defence produced as many as 15 persons of 
the village to prove that the complainant had illicit connection with 
b. Ihc Magistrate accepted the testimony of the defence witnesses as 
true and acquitted the accused. This illustration shows that it is 
always risky to move the Criminal Court in such matters. 


Defence by Accused* 

for "So! rP-T!*- “ prosecution 

Evident Act‘ at iLv witness to claim protection under S. 132, 

it as a deff^nn^ time of giving self-mcriminating answer and to prove 
58 : 28 Cr. L^j! defamation. 105 I. C. 820 : 1928 N. 

convi^lot?‘it'*isfor%he' prosecution to make out a case for 
tions of S. 499 'l p ®xcep- 

1924 A. 299, 46 A. 64 Dis^: ' ^8 Cr. L. J. 996. 

cntitlSTto *Lu*ev“e‘^e^fo^®"‘“ ">'‘d® » statement, he is 
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A plea that though there was publication of statement, there 
was no publication to person mentioned in the charge is a highly techni- 
cal plea only. 1927 Sind 58 : 96 I. C. 499 : 27 Cr. L. J. 947. 

Advocates in India have no unqualified and absolute privi- 

lege like the English Common Law in respect of questions asked in 
cross-examination. 1927 C. 823 : 28 Cr. L. J. 877 : 55 C. 85, 1926 P. 499 : 
6 P. 224, 105 I. C. 820 : 1928 N. 58. 

Proprietor of newspaper is not responsible for publication of 
defamatory articles by a competent editor. 12 P. R. 1883 Cr. 

Accused can plead that the imputation amounted to fair 

comment. But to claim such exemption it is necessary that the 

accused should have made due inquiry. Some allowances for intem- 
perate language should always be made if the writer keeps himself 
within bounds of substantial truth. 13 Bom. L. R. 1187. But an 
accused justifying his libel cannot both deny as well as justify it. 19 
Cr. L. J. 129. Fair comment means expressing an opinion in good faith. 


9 Mysore L. J 12. 

Accused can plead good faith. He can say that the commurii- 
cation was addressed in good faith. Good faith in 9th exception to 
S 499 requires no logical infallibility but due care and attention. 1929 
C. 779 1929 M. W. N. 598. The onus is always on the accused to prove 

good faith. The question whether he committed mistake of fact or law 

does not arise. S. 79, I. P. C., does not apply. 1923 C. 470 . 50 C. 518. 


Accused pleaded that the alleged statement was made at a 
privileged occasion. 1929 R. 83, 1934 O. 8, 1930 O. 69, 1934 P. 548, e.g., 
where f Municipal Engineer reported that the road metal wp removed by 
the contractor, 1934 P. 539, or informing the authorities that public 

money is being defalcated. 1934 A. 8. 

Accused can also plead that the alleged libel was never pub- 
lished Iw him e.g., communication to the person defamed only is not 

the Court has jurisdiction. 1928 A. 222 : 15 I. C. 872. 
party- 

rnff: - 

can also take defence that the matter 

r t^aCtr a?; trjtpv he deny making such ailega- 
can Vo 

police report or in a complaint t . F 1923 A 167, 27 Cr. L. J- 816 . 
he used the privilege only in good faith. 1923 A. 10 /. 

95 I. C. 840. 0 iQft T P C.. the complaint is 

He can also plead that under S. 198, I. P. c.. 
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not by an aggrieved person. As to the proper person to make the com- 
plaint, see Prem’s Criminal Practice (Defamation-complaint). 

Abusive Language. 


Abusive language is generally used in street quarrel or in same 
altercation. The Court should weigh the evidence on the point and 
should take into consideration the status of the parties. It has been 
generally seen that villagers use vulgar and abusive language without 
meaning anything thereby. With a number of illiterate persons “ Seda *’ 
and “ Soar ” (pig), are common expressions. The Courts have held that 
words prima facia defamatory used in the middle of street quarrel should 
be regarded as mere vulgar abuse and it does not amount to defama- 
tion. 19 Cr. L. J. 669 : 45 I. C. 1005. 

The essence of the offence lies in harming the reputation of the 
complainant. Whether an insulting or abusive language amounts to 
defamation or not, the following decisions will be found useful : — 

Complainant’s counsel could not find the book at the time of the 
argument who was asked to search for it in the accused’s books. 
Accused resented it and said that he was not in the habit of stealing 
like him. Held, it is no defamation but akin to abuse and the matter 
was too petty to be brought in criminal Court. 1929 L. 234 : 115 I. C. 
72 ; 80 Cr. L. J. 879. 


If abuse is calculated to harm the reputation of the complainant, 
it is defamation. 112 I. C. 772 : 30 Cr. L, J. 4. 

Calling a person a beast and a pig is defamatory. 1925 C. 1121 : 
90 I. C. 887 : 29 C. W. N. 904 : 26 Cr. L J. 1539. 

The words Pichlag and henoaris do not amount to defamation. 
1922 L. 452 : 67 I. C. 589 : 28 Cr. L. J. 429. 

® person to dinner and asking him to leave place when he 
^thout any sort of imputation is no defamation. 1926 A. 711 : 
98 I. C. 606 : 24 A. L. J. 898 : 27 Cr. L. J. 1890. 

• 1 counsel questioned the authority of the Secretary of Muni- 

^ **5^ and verify adding that his pay is only 10 Rupees. 

Board remarked that his SecreUry’s status is 

S mTml A 80 defamation. 

® quarrel and were 

ine the was held that there was no deliberate intention of harm- 

over, “ 

Newspapers Containing Libel. 

goes in the^hmids^^of kind of defamation. The newspaper 
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depend ipon new^ane.'*^"" to 
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reports. As to the liability of the proprietor, editor or printer, sec the 
following : — 

A journalist is entitled to comment on matters of public interest 
and no suit will lie against him unless he has exceeded the bounds of 
fair comment or was actuated by malice. 25 M. L. J. 476 : 21 I. C. 625, 
47 I. C. 449 : 20 Bom. L. R. 185. 

A newspaper is exactly in the position of an individual for defam- 
ing. 1929 C. 309. 

The proprietor of a newspaper is civilly liable for any libel appear- 
ing in its columns although it was made in his absence, without his 
knowledge and even contrary to his orders. 1929 C. 129. If the printer 
prints anything that is libellous it is no excuse to say that he had no 
knowledge of the contents. 20 C. L. J. 345. 

It is a fallacy to suppose that there is some kind of privilege 
attached to the profession of the press as distinguished from the mem- 
bers of the public. The freedom of the journalist is extensive with 
an ordinary citizen. The journalist can go to the same lengths as any 
other subject and no further unless otherwise shielded. 41 C. 1023 : 18 
C. W. N. 785 ; 20 C. L. J. 161, 26 M. L. J. 621 ; 23 I. C. 601 (P. C.). 

False statements published in newspapers are not fair criticisms. 
26 C. L. J. 401. 

In a suit for damages against the editor of a newspaper the evi- 
dence of the defendant is irrelevant on the question of the innuendo. 
1935 P. C. 34. 

It cannot be said that in every case the party if represented must 
appear through an advocate who is instructed by an attorney. 34 C.W.N. 
928 : 1980 C. 759. 

An expression of opinion in good faith is a criticism, any fair criti- 
cism is justifiable and not a contempt, if expressed in good faith. 26 C. 
L. J. 401. 

To charge a Judge with presumptive tyranny for the mode in 
which he is proceeding in a matter pending before him or to publish 
anything respecting that matter whilst it is under consideration, ^vith 
a view to induce the Judge to alter his course, is a grave contempt of 
Court. 26 C. L. J. 345. 

Comment upon an advocate which lias reference to the conduct 
of his case, may amount to contempt of Court. 58 C. 884 : 35 C. W. N. 
189, 1931 C. 257 : 1931 C. 443. 

When a contempt is committed in the face of a Court it is that 
Court which is the proper tribunal to decide that matter. 1932 L. 502 : 
138 I. C. 878, 1932 L. 543 : 33 P. L. R. 785 (F. B.). 

The general plea of absence of guilt includes a plea of fair com- 
ment, and if the newspaper contains comment which is separate from 
the report of the proceedings, the latter part may be defended under the 
plea of publication in good faith for the information of the public, while 
the part forming comment may be defended under the general plea o 
fair comment. 1933 P. C. 36 ; 141 I. C. 518. 

Though the defamatory matter may appear only to apply to » class 
of individuals, yet if the description in such matter is capable oj bein^, 
by innuendo, shown to be directly applicable to any one indiviaua 
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t)iat class, a suit for damages may be maintained by him in respect of 
the publication. 62 C. 838 : 39 C. VV. N. 845. 

Tlic proprietor of a newspaper is liable to the person defamed, 
though he has no knowledge of the publication. 1936 L. 23 : 17 L. 332 : 
157 I. C. 854. 

The editor, printer and publisher of a defamatory article in a news- 
paper are each individually liable and they need not all be joined in the 
suit unless the plea of non-joinder is raised, but there can be no several 
suits on one cause of action. 1934 N. 226 : 152 I* C. 898. 

Plaintiff sued the newspaper for libel for publishing an interview 
inaccurately. The newspaper, after a lawyer’s notice was served, pub- 
lished his letter with a note defending his reporter. Held, that the 
publication of the interview did not constitute a libel on the plaintiff. 
The editor was entitled to defend his reporter without importing that 
the plaintiff was a liar, and he having acted under the orders of the 
directors, was not guilty of malice. 1981 C. 81 : 129 I. C. 863. 

Where a report containing defamatory matter about an Insurance 
Company is published in a newspaper under the heading Fraudulent 
Insurance Co. which rob poor people”, the heading is defamatory. A 
defamatory imputation may be conveyed not merely by a direct state- 
ment but also indirectly by means of headings, head-lines, figures of 
speech, and in various other ways. 1936 B. 114 : 161 I. C. 769. 

A newspaper is in no different position from an individual and it 
cannot give currency to a defamatory statement and escape upon the 
ground that it did not believe that which it had published. 1937 R 105 • 
168 r. C. 853. 


Civil and Criminal Liability — Distinction. 

Civil liability for defamation is determined by the principles of 
English Law but criminal liability is governed by the provisions of Indian 

287, 36 M. 216. 48 C. 388, 29 A. 685. 22 A. 
284, 50 B. 102, 1927 A. 707, 98 I. C. 892, 51 B. 167, 46 M 605 
49 M. 315, 49 M. 728, 96 1. C. 977. ’ 

The difference between a criminal case and civil suit for defamation 
IS not merely of form but of substance. 1928 A. 316 : 26 A. L. J. 760 

In this country the question of civil liability for damages for 

criminal undei I’sTrifi L 
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S. 182, still damage rthe cTvil ?ott cL he under 
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Where a plaintiff in a suit for damages for slander first brings 
criminal prosecution and following a conviction brings a suit and the 
claim is not decreed in full, the fact that the plaintiff brought the suit 
after prosecution suffices to award proportionate costs on the amount 
decreed. 1936 R. 332 : 164 I. C. 385. 

Where a person first prosecutes the defendant for defamation in 
criminal Court where he is convicted and afterwards sues him for 
damages, the action of the plaintiflf in pursuing both remedies can be 
taken into consideration in awarding damages. 1936 R. 332 : 164 I. 
C. 385. 


Privilege 

There are certain privileged occasions and a statement although 
amounting to defamation will not form the basis of criminal prosecu- 
tion or afford cause of action for a suit for defamation. As to what are 
privileged occasions, see the following cases : — 

A libellous statement made by the iGovernment in an appellate 
order is absolutely privileged. 37 M. 55 : 19 I. C. 853, 24 M. L. J. 429. 

Defamatory words published by the Governor-General in course of 
official duties are not actionable unless maliciously made. 39 M. 781 : 
31 I. C. 224, 29 M. L. J. 280. 

Communications addressed in good faith to persons in a public 
position for the purpose of giving them information to be used for the 
redress of grievances, the punishment of crime or the security of public 
morals, are privileged. 22 A. L. J. 65. 

A suit for damages for defamation cannot be brought against the 
Crown. 18 C. W. N. 106 : 17 C. L. J. 75, 16 I. C. 922. 

An absolute judicial privilege does not extend to administrative 
tribunals. They will be protected if they established that they spoke the 
words complained of on a privileged occasion and the plaintiff fails to 
prove express malice. 1985 P. C. 8. 

An imputation of crime made in good faith by an employee against 
his employer made to a co-employee with a view to their making an 
enquiry in the matter privileged as it was made in the interest of the 
communicator himself. 42 M. 132 : 24 M. L. T. 461 : 1919 M. W. N. 118, 
35 M. L. J. 673. 

Communications addressed in good faith to persons in a public 
position for the purpose of giving them information to be used for the 
redress of grievances, the punishment of crime or the security of public 
morals, are privileged. 22 A. L. J. 65. 

The doctrine of absolute privilege is not confined to statements 
made before Judicial Tribunals but also applies to statements made 
before a tribunal, which though not a Court in the ordinary sen^ of 
the word, exercises judicial functions, e.g., proceedings before an officer 
under S. 75, Madras Estates Land Act. 1933 M. 537 : 144 I. C. 155. 

Statements made to Magistrate for the purpose of getting him to 
act within the scope of his authority are absolutely privileged. 1988 r. 
85 : 11 P. 693, 40 A. 341. 48 C. 388. 

Statements made in the written statement and in the evidence are 
absolutely privileged. 1935 R. 80 : 154 I. C. 585. 
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Where the defendant stated that nothing was due from him and 
the application was made needlessly and out of spite after plaintiff 
had murdered the defendant’s predecessor-in-title, it was held, that 
the statement was absolutely privileged. 1933 M. 537 : 144 I. C. 115. 

If a pleader hands over the envelope containing the written state- 
ment to another, who is the Munshi of another coimsel on his side in 
the case or to one who is a helper and a friend of his client, this fact 
does not constitute publication, and even it did, it must be held to be 
privileged. 1931 L. 246 ; 134 I. C. 515. 

Where a pleader having put in a written statement, handed over 
the envelope containing its copy to the pleader in the Bar room, who 
wanted to read it out of interest the law on the point or out of 
curiosity, it was held, that it was privileged. 1981 L. 246 : 184 
I. C. 515. 

If a person has a reason to believe that public money has been 
defalcated, he has a duty to inform the authorities concerned and the 
information so given is privileged. 1934 O. 8 : 148 1. C. 427, 1929 L. 561 
1980 R. 177. 


The protection regarding privilege extends to all statements 
made by a party, pleader or witness in the suit, no matter whom it roav 
relate to. 1988 N. 47 : 141 I. C. 862, 40 A. 341, 48 C. 888. 

In the case of qualified privilege, the onus is in the first instance 
to prove that the privilege exists. 1986 P. 809 : 162 I. C. 809. 

A privileged occasion is an occasion where the person who makes a 
communication has an interest or a duty, legal, social or moral, to make 
it to the person to whom it is made and the other party has a corres- 
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Detamatory statement in pleadings is not absolutely privileged. 65 
I. C. 204. 

A defamatory statement made by a pleader in the course of the 
administration of justice is absolutely privileged. Question of malice 
cannot be considered at all. 1922 P. 104 : 1 P. 371, 1921 C. 525 • 06 
I. C. 604. 

If the witness is compelled to answer question under S. 132, Evi- 
dence Act, he is not liable for defamation. 54 I. C. 890. 

If defamatory statement is made in the pleadings, a complaint 
against a person to the police or to the Court is absolutely privileged. 
The aggrieved person can prosecute the complainant for lodging a false 
complaint and also for malicious prosecution. 47 I. C. 674 : 40 A. 341. 

Reasonable statements made by persons in the discharge of their 
duties either private or public under reasonable circumstances and 
honestly made are privileged. 1921 C. 282 ; 48 C. 304. 

The statement of a Municipal Commissioner that the servant is a 
quarrelsome person after finding from his personal file, is not actionable. 
1925 A. 762 : 47 A. 859. 

A remark by a witness irrelevant to the enquiry and without any 
question from Court is not privileged. 1926 L. 486 : 99 I. C. 751. 

Defamatory statement contained in an application to a Court is 
absolutely privileged. 1929 A. 972 ; 118 I. C. 657. 

Defamatory words were used by rival candidates in election. 
The occasion of the election was privileged one but the subsequent 
repetition by defendant was not privileged. 1927 M. 329 : 100 I. C. 90. 

A general list publishing defamatory statements against public 
servant is libel. 1927 L. 20 : 7 L. 491. 

Statements in petitions under S. 107, Cr. P. C., are absolutely privi- 
leged. 1926 M. 521 : 49 M. 315. 

if some defendants are entitled to claim privilege, they do not lose 
the same because others have acted maliciously. 1925 A. 762 : 
47 A. 859. 

Witness’s Statement if Privileged. 

The witness is under an oath and he is bound to speak the truth, 
the whole truth and nothing but the truth. He cannot be excused 
from answering questions even if the answers are to incriminate him or 
to throw him open to criminal prosecution. See S. 132, Evidence Act. 

The following cases will sufficiently throw light on the subject : — 

There is an obvious difference between the case of a witness giving 
evidence, who is bound by law to say all that he knows though the 
consequence may be that his evidence will include defamatory matter 
and who is, therefore, admittedly privileged, and a party making state- 
ments in pleadings conveying unwarrantable and irrelevant insult to the 
opposite party. 5 C. W. N. 293. 

If a party to a judicial proceeding is sued in a civil Court for 
damages for defamation regarding the statements made therein on oath ' 
or otherwise, his liability in the absence of statutory rules must be 
determined on the principles of justice, equity and good conscience 
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identical with the corresponding relevant rules of the Common Law of 
England. 24 C. W. N. 982. 32 C. L. J. 94, 48 C. 388, 59 I. C. 143 (F.B.). 

Statements made in the course of a judicial proceedings by a party 
or witness is not actionable. 5 W. R. 134, 10 M. 87, 14 B. 9<, 1926 M. 
521 : 49 M. 315. But it must be found out if such statement was 
relevant to the inquiry. 18 I. C. 331 ; 11 A. L. J. 193. 

No civil action for damages lies against a witness or party for 
giving false evidence or for any statement made in judicial proceedings. 
But it is otherwise in case of pleading. 39 C. 164, 14 C'. L. J. 31, 38 C. 
880, 32 C. 756, 32 P. R. 1917 : 38 I. C. 978, 5 C. W. N. 293. 

In this country the question of civil liability for damages for 
defamation and questions of liability to criminal prosecution do not, for 
the purpose of adjudication stand on the same basis. 24 C. W. N. 982 : 
82 C. L. J. 94, 48 C. 388. 

Answer by witness to question on oath is privileged. 43 A. 92, 
54 I. C. 890 : 18 A. L. J. 112, 40 A. 271. 

Abusive Language Used by Judge or Magistrate. 

Sometimes a Judge or Magistrate loses his temper and goes to tlie 
length of abusing a party or witness in Court. In such a case the Judge 
divests himself of that judicial authority and brings himself low to the 
level of an ordinary villager using such vulgar language. S. 197, Cr. 
P. C., bars the prosecution of public servants for acts done in the 
discharge of their official duty. S. 77, I. P. C., and the Commentary 
thereunder will show as to when a public servant is purporting to act in 
the discharge of his official duty. Sec Prem’s Criminal Practice (Prosecu- 
tion of public servants). 

When sanction is necessary and is not obtained, no prosecution lies 
against the public servant. 1929 C. 714, 52 M. 847. 

Sanction of the Local Government is necessary even if the Magis- 
trate exceeds his powers in doing his official duty. 1935 M. 319. 
52 M. 847. * 


The famous case Laidman versus Hearsey reported in 7 A. 906 
illustrates the highhandedness of the Magistrate and Judges and its 
reproduction in toto will not be out of place. 7 A. 907 — 014 . 

This was a prosecution for defamation under S. 500 of the Penal 
Lode, which brought by Mr. George J. Laidman, Subordinate Judge 
and Judge of the SmaU Cause Court at Dehra Dun. against Captain 

A . • The alleged libel was contained in a letter which was 

ajimittedly written by the defendant on the 25th February, 1885, to the 

Government of the N.-W. Provinces, 
and published by him. The letter was in the following terms : 

on K the Sub-Judge of Dehra Dun and Mussoorie, 

on the 9th February, to give evidence in a law suit. 

there, three respectable Rajpoot zamindars 

entered the Court 
been return: 

ft..... the Sub-Judge, looked up aud saw 

them, he burst out into abuse in the following words ;-'Soor“ (pi^X 
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badma^ies (bad characters), haramzadas (bastards), ‘Turn hamare degree 
^ j Cour< ko appeal kiya and then again repeated the three obnoxious 
and abusive epithets, ordering them out of the Court till their case was 
called on* 

“As I left the Court, these three men (whom I have known for 
upwards of twenty years to be quiet, respectable, high caste Rajpoot 

zammdars), came and asked me if I had heard the Sub-Judge gali karo 

(abuse) them, and if I had noticed what he said. I replied that I had. 
They then inquired “Where shall we get justice ? This is the Magistrate 
(Hakim) who will have to re-hear our case. We are poor men : will you 
on our behalf report this zulwn (injustice, oppression) that we have 
suffered from the Sub- Judge ?” I said I would, as I thought it most 
disgraceful and contrary to law that a Covenanted Bengal Civilian, hold- 
ing the position of a Sub-Judge, should be guilty of such a gross abuse of 
authority whilst sitting on the Bench to administer Justice ! That the 
conduct of Mr. Laidman was a criminal offence, he having been guilty of 
criminal defamation of character by the use of offensive, abusive, and 
injurious expressions to respectable native litigants, who, in the ordinary 
course of business, had to appear before him for the purpose of urging a 
just claim in the prosecution of a civil suit : and also criminally, as 
such language, if used to any Englishman, would most undoubtedly have 
led to a breach of the peace. 

“In my humble idea, I consider it a public duty to bring such a 
gross and wanton dereliction of duty to your notice, as a continuance 
of such unjust and oppressive conduct and language is liable, in the eyes 
and opinion of the natives of this country, to bring general discredit and 
contumely on the whole Civil Service of India, unless some wholesome 
example is made. I consider the conduct on the part of the Sub-Judge 
in question not only illegal and cruelly oppressive, but also ungentle- 
manly and cowardly in the extreme, as he would not have dared, under 
the circumstances we have related, to have addressed such language to 
any of his own countrymen. I have only further to add that the Sub- 
Judge Mr. Laidman. when officiating for the Superintendent of the Dun 
in the end of 18S3, fined a gentleman in Mussoorie the sum of Rs. 300 
for saying in a privileged conversation that the Municipality were a se 
of pigs : so he should have been the last person in India to have used 
that offensive epithet soar to any individual, still less to respectable 
Hindu zamindars who appeared before him for justice. 

“In conclusion, I feel confident that after the perusal of this, you 
will grant these men full investigation and ample redress from the in- 
sults they have received from a member of the Covenanted Civil 
Service of India. Mr. Laidman, still more to annoy and distress these 
men, has already postponed the rehearing of their case on three occasions, 
thus causing them unnecessary expense and delay. I have the honour to 
be, your most obedient servant, A. W. Hearsey, Captain, Retired List, 
Her Majesty's Service.’* 

“This is not an isolated case of Mr. Laidman’s abusing respectable 
natives in his Court. ^Vhen the time comes, I can produce several 
others whom he has treated in a similar manner.” 

Upon obtaining a copy of this letter, Mr. Laidman, to whom sanc- 
tion was given by Government for the prosecution of Captain Hearsey, 
demanded an apology, and, this having been refused, instituted proceed- 
ings, which resulted in the committal of the defendant for trial by the 
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High Court. The complaint filed by Mr. Laidman in the Court of the 
Assistant Magistrate of Dehra Dun, and the charge-sheet in which the 
Magistrate committed the defendant for trial, substantially covered the 
whole of the letter of the 25th February, with the exception of the 
postcript, which referred to alleged previous instances of abusive expres- 
sions applied by the complainant to respectable natives in his Court. 

At the trial of the case before Pethcrani, C. J., and a Jury, the 
defendant admitted having written and published the matter complain- 
ed of, but pleaded not guilty, and also relied upon the first, eighth, and 
ninth exceptions to S. -iOd of the Penal Code. The prosecution gave 
evidence suggesting the inference that, in making the charges contained 
in the alleged libel, the defendant was actuated by express malice. This 
evidence consisted of, (1) decisions passed bj* the complainant in cases in 
which the defendant was more or less directly interested, (2) a judgment 
in which the complainant commented in severe terms upon the defen- 
dant’s conduct and demeanour in Court, anti (3) a letter written by the 
defendant to the Registrar of the High Court, in which lie imputed dis- 
honestly to the complainant in the conduct of a particular case. 

The complainant was the first witness called by the prosecution. In 
cross-examination, Mr. J. D. Gordon, for the defence, asked the follow- 
ing question : — 

“Will you swear that you have never in Court used any offensive 
expression to any native of this country ?” 

E. A. Ross, (with him 6abu Dwarka Nath Banarji) for the 
prosecution, objected to this question. He submitted that particular 
instances of abusive expressions used by the complainant on former 
occasions were not relevant under S. 138 of the Evidence Act ; and that 
assuming questions relating to such instances to be admissible as being 
directed to shaking the credit of the witness, under S. 146, it would not 

under S. 153 be open to the defence to give evidence contradicting his’ 
statements. ® 


f ^ trying the defendant for telling a 

falsehood, but for defaming the complainant in his character as a Judge 
Upon this issue I am of opinion that the whole of the complainant’s 
character as a Judge is relevant. ^ 

The first witness called by the defence was Mr. E. G. Mann, who 
Court arZss’’ooHe!'‘^ complain- 

lanrn.^^’ Complainant use abusive 
language in Court to natives who had to appear before him ? 

mSnducrXMd*^°“fi‘^ confined, is a charge of ^particular acts of 
misconduct alleged to have been committed at a specified time and 

instances of other 

ciM • 'J ^ other times and towards other persons are not admi^ 

^ot fin nt as relevant facte. They do 

Zldin J a ‘*'=«nition of “facts in issue” given iu S 3 of the 

SInTsLt of Mr. Laidman in Court te 

conduct in Court on thrgVp'n® complainant’s 

ATivf-K.'r.^ K February does not “necessarily follow” from 

V of”f7 •‘*.°nc upon other occasions. Nor do they com? 
withm any of the provsmns of Ss. 6-u of the Evidence Act, show?| 
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what facts are relevant ; and hence there is no section in the Act which 
warrants the introduction of the evidence. Under S. 5, therefore, it is 
inadmissible. 

Petheram, C. J. — The question is, whether the defendant’s letter 
of the 25th February defamed the complainant or not. The prosecution 
have gone into the past relations of the parties to show that the defen- 
dant acted with a malicious intention. Mr. Gordon now seeks to show 
that Mr. Laidman, as a Judge, has no character to be defamed. This is 
a fact in issue. A statement which is defamatory of one person is not 
necessarily defamatory of another. The defendant is not being tried for 
telling a falsehood, but for filching a man’s character. Upon this ques- 
tion it it necessary to consider what the complainant’s character is. 

Mr. Ross.— Assuming that a man’s character is bad, that cannot 
justify another in making false statements concerning him. 

Petheram, C. J. — If this were a civil action, the case might be 
different. But here you put the law in motion against a man whom you 
accuse of committing a crime, and with a view to his punishment. 


Mr. Ross. — The case of a civil action is closely analogous. In such 
an action, evidence of particular facts tending to show the plaintiffs 
misconduct might possibly be admissible in reduction of damages, but 
not to support a j)lea of justification. For the latter purpose, there is 
not a single precedent or provision of the law which warrants the admis- 
sion of such facts in evidence. The case of Scott v. Sampson, L. ® 
Q. B. D. 491, and in particular the judgment of Cave, J., who fully 
reviewed the authorities on the subject, supports this contention. The 
grounds of the rule there laid down are, that stetements of this descrip- 
tion are so vague and general that to admit evidence upon them would 
be, in effect, “to throw upon the plaintiff the difficulty of showing an 
uniform propriety of conduct durmg his whole life, and would give 
rise to interminable issues which would have but a very remote bearing 
on the question in dispute, which is to what extent the reputation which 
he actuallv possesses has been damaged by the defamatory matter com- 
plained of.” These grounds ar? equally applicable to criminal proceed- 
ings, which, therefore, should be governed by the same rule ; and hence 
it follows that evidence of this description, even assuming to be 

admissible in mitigation of punishment. IS not admissible for the pur 

pose of justification. 

Petheram, C. J.— In that case there was no attempt on the part 

of the prosecution to prove express malice. In this case you charge 

expresfmalice, and then seek to confine the inquiry to a particular part 
document, though the question is whether the defendant aeted 

r g^e^at eharaet'-of JL plaintiff 

defence would have been 

entitled to give evidence adverse to his general charaeter. The hb 
there charged a theatrical critic with abusing his position by attempt- 
ing to extort money, and it was held that this charge could not be justi- 
fied by showing that he had abused his position in other wa>s. All ^at 
the Court reallv decided was that if. for example, a libe <^barged a man 
with having been drunk on a particular occasion, it could not be justi- 
fied by evid^enee showing that on other occasions he had theft 

There is nothing in the reports to exclude evidence of PnetJ™ 
of the same kind of misconduct as that alleged in the libel, in tne 



IN DEFAMATION CASES 


881 


present case this document is only a part of the matters put before the 
jury to support the charge of malice, and which do prove malice if they 
are not contradicted. You virtually claim that the prosecution may go 
into these general matters, but that the defence may only contradict 
you as to a part. The case of Lawson v. Labouchere, not reported, 
appears to me to be more in point than Scott v. Sampson, L. R. 8 Q. B. 
D. 491. In that case the complainant was cross-examined at great 
length upon his conduct as a journalist, and in order to contradict him 
files of the Z)a»7^ for some years back were put Jn. •! Apart 

from this, however, I am of opinion that, in the present case, Mr. Laid- 
man’s character is a fact in issue. 


Mr. Ross. — It is in issue, not generally, but with reference only to 
particular expressions said to have been used on a particular occasion. 
This is shown by the complaint filed by the prosecution, and by the 
charge framed by the committing Magistrate. The prosecution has not 
been instituted in respect of every allegation contained in the defendant’s 
letter of the 25th Eebruary, but only in respect of such of the allegations 
as are sufficiently specific to admit of an answer. It was necessary to 
put in the whole documents, but the defendant has not been required to 
plead to any points other than the statements relating to the 9th Feb- 
ruary and to the adjournments. The other imputations were not made 
the subject of charge, because they are so indefinite and general, speci- 
fying neither time, place, nor person, that it was impossible to bring 
evidence regarding them or to meet them in any way. Any evidence 
therefore upon these allegations must necessarily take the complainant 
by surprise, and subject him to great hardship. 

Petheram, C. J. If the complainant had chosen to take civil pro- 
ceedings, the difficulty would have been avoided. Not having done so 
he must take consequences* ® ' 

• service practically made such a course 

impossible. The official reputation of a civil servant is considered as 
being in the hands of his superiors, and the complainant was bound as 
a matter of fact, to take only such action as they approved. The 

wZf GovernLnt Orders, NoHh 

Western Provinces, Vol. I. p. 156, (Judical Criminal) :-»AII officers 

must obtain the authorization of Goverment before having recourse to 

or their character as 

an nm ^“!^‘^*^l°;jf7«s/7"'/efamatory attacks. This order does not effect 
an officer s right to defend his private dealings or behaviour in any wlv 

“ -re M K 

ISf "«F“ 

by law. purpose he is entitled to use the remedy provided 

Petheram, C. J.-I shall tell the jury that he eannot use a erimiual 
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P}irpose. The object ofsuch proceedings is not to 

but to punish a crime, and the 
coinplamant is only interested, like any other member of the public in 

seeing that justice is done. With reference to the alleged hardship caused 

to the complainant, it will be for the jury to consider whether he has 

been so taken by surprise that they should regard the evidence with 
suspicion. 


Mr. Ross asked that the point might be reserved under the Char- 
ter for decision by the Full Court. 

Mr. Gordon, for the defence, was not called on to reply. 

Petheram, C. J. — ^The whole question which has been raised by 
this objection turns upon the construction to be placed upon the langu- 
age of S. 499 of the Penal Code. That section creates the criminal 
offence of defamation, and whoever is guilty of the offence as therein 
defined, is liable to punishment in the public interests. The question of 
guilt is for the jury to consider, who must have before them all the 
evidence, and who must consider it without reference to the interests of 
any other person than the public and the prisoner. The words of S. 499 
are as follows : — “Whoever, by words either spoken or intended to be 
read, or by signs, or by visible representations, makes or publishes any 
imputation concerning any person, intending to harm, or knowing, or 
having reason to believe, that such imputation will harm the reputation 
of such person, is said, except in the cases hereinafter excepted, to de- 
fame that person.’* 

The question here is whether, with reference to these words alone, 
and apart from the rest of the section. Captain Hearsey intended to 
harm the reputation of Mr. Laidman. Before this question can be 
answered, it is essential to see what Mr. Laidman’s reputation is, and, 
moreover, Mr. Ross puts the case for the prosecution on the ground that 
Captain Hearsey acted with a malicious intention to injure the com- 
plainant by telling a falsehood, and not with a genuine intention to 
furnish proper information to the public. Upon this issue, it must be 
material to ascertain whether Captain Hearsey, in his letter as a whole, 
was telling the truth or not. 

For these reasons I rule that this evidence is admissible, that is to 
say, first, because it relates to the question what is the reputation which 
the defendant is said to have harmed ; and secondly, because it must be 
gathered from the document as a whole whether it shows a malicious 
intention or not. I decline to reserve the point for the Full Court, being 
of opinion that to do so would not serve the interests of either party. 



CHAPTER LXI 
In Case of Drowning 

In case of drowning, it is very difficult to find out whether it was 

due to accident suicide or homicide. 

Some tests have been laid down below but they do not establish 
the point conclusively. 

Death from Causes Connected with Drowning 

A person may have been stunned by the fall into the water or 
even may have been aetually killed by this means, or by his body 

Taylor’s Med. Jur. 1928, Vol. 

11» p« 630* 

He may have been so intoxicated (or otherwise rendered insensible) 
as to have been unable to help him. Ibid, p. 631. ciisiuie; 

The fright at finding himself in dangerous position may have 
nf ^ shock as to have actually killed him by sudden stoppage 

^ "'^ak or definitely disSled. 

have o?uselTud?erstopp%"eTt^^^^^^^^ f 

of organs ineompatible wit^ continued circulation.^ /6 m' p“ 63'°"®““°" 

for life.^“ « struggle 

glottis^or^hTrS'pSryrusX*" 331.”^ ■" 

apople”;T^,^7Lt;tt'rorh:;;lr'l"te‘^ - 

moment of death may have been such as Vo frin?rth'’e°^;‘rr. 

He may have been killed and thrown in. Ibid, p. 631 

of asphyxirar?lXm oCr"ed‘’Tn '‘^^ding 

offer strong corroborative evidence of thU present they 

Jur. 1928. Vol. I. p. 638 of death. Taylor’s Med, 

stomaereo“later“wtX"’ commonly be found that the 

actofswallowingdurmg^hestul&nf:."^ by the 

absence of watomry'probablyTndiJatra*^ 'k stomach. The 

been no power to swallow. /Wd, p! 639 ^as 

usual.^ (fO^Th^ereTs® unusuM^aer'" f ® darker colour than 
pulmonary arteries and veins The *’‘°'>d in the 

(r s^e 

" ‘-ohea.^ (d) £rtVre"or nrrS fe‘'the‘‘l‘oreh‘': 
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and when it is present, it can in no way have contributed to death. 
There is even less chance of water being found in this organ, 
if the body have been thrown into the water after death. Ryan’s Med. 
Jur. 1836, pp. 348-349. 

One minute and a half complete submersion is fatal, provided that 
ordinary respiratory efforts are made while submersion is complete. 
Taylor’s Med. Jur. 1928, Vol. I, p. 632. 

If respiratory efforts (by which water or air and water enter the 
mouth) are completely suspended, simple deprivation of air for as much 
as four minutes need not be fatal. Ibid, p. 632. 

For as air escapes from the lungs, water penetrates into the minute 
air-tubes, and so no air can enter to supply the place of that which 
has already expended its oxygen on the blood. Hence this fluid must 
circulate, in the first few minutes after submersion, in a state unfitted 
for the continued support of life (unaerated) ; but the person lives, 
and is for a short time after immersion susceptible of recovery. Ibid, 
p. 629. 

If materials are found grasped within the hands of the deceased 
which have evidently been torn from the banks of a canal or river, or 
from the bottom of the water in which the body is found, we have 
strong presumptive evidence that the person died in the water. Taylor s 
Med. Jur. 1928, Vol. I, p. 640. 

When a dead body is thrown into the water, and has remained 
there some time, water, fine particles of sand, mud, weeds, etc., may 
pass through the windpipe into the large air-tubes. Water in these 
circumstances, however, does not penetrate into the substance of the 
lungs as by aspiration during life. Ibid^ p. 642. 

The general impression among non-medical persons ^appears to be 
that, whether in drowning or suffocation, there ought to be some parti- 
cular visible change in some parts of the body to indicate at 
once the kind of death ; but this notion is founded on false premises. 

Ibid, p. 643. 

It may be thus summarised, if, after careful and complete exami- 
nation, water (and things in the water of the locality) j.® 
into the lungs, death was certainly due to drowning. Ibid, p. 644. 

If there is no evidence of aspiration of water the person was not 
drowned, but died from something else which it may or may not be 
within the reach of evidence to determine. Ibid, p. 644. 

The absence of water from the stomach cannot, however, lead to 
the inference that the person had not died from drowning because in 
some instances the victim may be deeply unconscious and unable to 

swallow. Ibid, p. 644. 

That a large quantity of water of the same nature as that in which 
the body is found is strong presumptive evidence of immersion during 
conscious life, and therefore of death from drowning. Ibid, p. 645. 

That small quantities give no very certain indication unless the 
inspection is made very shortly after death. Ibid, p. 645. 

That the quality, Le., dissolved or suspended matter is of much 
more importance than the quantity. Ibid, p. 645. 
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Dead bodies taken out of wells often present considerable marks 
of violence when the deceased persons have fallen in accidentally, or have 
thrown themselves in intentionally. The presence of these marks must 
not create a hasty suspicion of murder. Taylor’s Med. Jur. 1928, Vol. 
I, p. 649, Lyon’s Med. Jur. 1935, p. 321. 

Fractures of bones may be accidental, as in diving into shallow 
water with a hard supporting basis. Ibid^ p. 650. 

The violence inflicted by fishes, rats, mulluscs, etc., on a body in 
the water is generally fairly easy to distinguish. The edges of the raw 
surface are more eroded than ragged or sloughy there may be the actual 
marks of the teeth, or possibly even shell-fisli in sHu. Ibid, p. 651. 


If the marks of ligatures bear the evidence of violent constriction, 
especially on both wrists, or on the fore part of the neck, the presump- 
tion of murder becomes strong. Ibid, p. 653. 

The supposed external signs of death by drowning are very 
deceptive, and, if they prove anything, they prove only that the body 
h^as been a longer or shorter time in the water. Criminal Investigation, 
Third Edition, p. 437. ^ 

Again, the lowering of the temperature supposed to be observed 

on the corpses of drowned persons proves nothing. Ibid, p. 437. 

As to the ptreme paleness which is said to be a cliaraclcristic siR.i 
of drowning, it h^ certainly been occasionally noted by experts, but 

whprp ^ K Also it is often found in corpses 

fhp piece of evidence is the great contraction of 

the penis or m the case of a woman of the breast nipples \vhen th^s 

hasTnt1;ed \\""watcr 

wniie yet alive or perhaps immediately after death. Ibid, p. 438. 
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To be of value as an indication of drowning the water must resem- 
ble in character that from which the body was recovered. Ibid, p. 320. 

If the body has been thrown into tlie water after death there is 
little or no chance of the water being found in the stomach. Ryan’s 
Med. Jut., 1836, pp. 349 — 354. 

Absence of frothy mucas is not a conclusive proof that the body 
was dead before submersion. Ibid. 

Buoyancy of human body is another factor which determines 
whether the body found in the water was drowned or thrown in after 
death. Ibid. 

If the body has been drowned while living the following will be 
the appearance when taken out of the water : — The whole body is cold 
and pallid ; the face especially the eyes are half open and the pupils 
much dilated ; the mouth and nostrils contain a good deal of frothy 
fluid ; the tongue is protruded between the teeth and approaches to the 
under edge of the lips. Ibid. 



CHAPTER LXn 
In Case of Gun Fire. 


A number of murders are committed by gunshot firing and a 
lawyer is often called upon to cross-examine with regard to the kind of 
firearm used, the direction from wliich it was fired, the distance of the 
firearm discharged, when was the fire-arm discharged, whether it was 
dangerous to life and whetlier it was due to accident, suicide or 
homicide. 

Considering the importance of the subject, it is advisable to set the 
law on the above points at lengtli, so that reader may have comprehen- 
sive knowledge on the subject while cross-examining an expert in fire- 
arms. 


A. Accidental. 

The accidental discharge of firearm may result in the wounding of 

the person holding the weapon or of some individual. In the first case 

the wound will be on the front of the body, and will often be from below 

upwards as the weapon is generally discharged while it is being 

examined, when the muzzle is probably pointing upwards. Lyon’s Med. 
Jup.> 1935, p. 234* 

In connection with such accidental wounds the characteristics of a 
close discharge will be found. If an individual other than one handling 
the IS wounded, it will not be possible to distinguish the injury from 
a dehberately mflicted one. In cheap revolvers, gal escapes at the 

the^ hi'nTI; 1 unconsumed powder, will stain 

o^of aeefden?! 

B. Diagnosis of, 

resemble contused and lacerated wounds. If the 
nrtwri have been caused by a firearm loaded with 

weapon has been discharged near the 
S* by the same discharge, indicate the emnlov 

Sr^y^VustteS t P-senttheVr& 

of exit which ^ *^ 1 ? ®"*“***^*' depressed than that 

orifices mav hpoIf.llJ K and everted. More than two 

body after^raversing 5** when this has entered the 

bone into two pieces^ each against a sharp ridge of 

by an intact buUef Anri oxit, or it may be caused 

Med. Jur , 1904 ^y it. Lyon’s 

say pos*itivlVthaTI^fireM,Ji“'“® f°und it is impossible to 
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piece of vlry “X eiXstanVal ‘he room, thH a 
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orifice will have more or less of an oval or valverlar form. If the pro- 
jectile traverses a bone the direction of fire may be ascertained from the 
difference in the margin of wounds of entrance and exit. Bone always 
tends to beval at the point of exit. The entrance would show as a 
single lacerated hole about the diameter of the gun barrel, and sorround- 

or burning if discharged within a short 
distance. Taylor's Med. Jur.. 1928, Vol. I, pp. 510-511. 

With a small crushing force it naturally follows that the lower its 
velocity and power, the larger the wound, because the elasticity of the 
skin and other tissue has more time and opportunity to come into play 
with consequent greater tearing. It is the same with the aperature in 
the dress when this is formed of elastic material. Ibid, p. 512. 

When an automatic pistol or revolver is fired with the muzzle 
touching the skin, the gases pass into the wound and lacerate the tissue 
by their expansion. This causes the wound of entrance to enlarge than 
the exit w’ound. Ibid, p. 513. 

The chances of two different bolts making identically the same 
marks are too remote as to be to all intents and purposes non-existent. 

■ 1936 Pesh. 152. 

C. Direction from which the firearm was fired. 

A missile fired from a firearm has a tendency to continue in straight 
line from the point of entrance to the point of lodgment, or to the wound 
of exit, so that, if the internal wound be straight this straight line proves 
accurately the direction in which the barrel of the weapon was pointed 
when fired. But sometimes it is not straight, but curved, on account of 
slight obstacles, such as bones, etc. The position of the wound of entrance 
marks the part of the body which was at the moment of discharge 
nearest to the muzzle of the weapon, or rather in a straight line, with the 
muzzle. It therefore indicates with mathematical precision whether the 
victim was facing the muzzle or with his back or side to it. If we can 
discover two fixed points where a ball has touched a building without 
being deflected, it will be easy to determine the dircetion. Taylor’s Med. 
Jur., 1928, pp. 522-523. 

The deflection of projectiles may occur not merely when they come 
in contact with bones, but when they meet skin, muscles, tendons, or 
membrances. A ball which entered at the ankle has been known to 
make its exit at knee and another entering the shoulder was found below 
the right ear. Ibid, p. 524. 

When a shot is fired at a person through pane of glass the person 
firing must be in the same straight line when it is produced by joining 
the two points, viz,, of the window i)ane and that where the victim was 
standing, unless it can be shown that the assailant was on horse back. 
Criminal Investigation by Dr. Hans Gross, 1034 Ed., p. 291. 

Bullet marks or shot holes, by their situation, may indicate the 
position of the assailant at the time the weapon was discharged. Lyon’s 
Med. Jur., 1935, p. 237. 

D, Distance of the firearm discharged. 

If the muzzle of the weapon were in direct contact, the skin besides 
beiii" burnt, is torn, and much lacerated. The bleeding is usually slight, 
and when it occurs it is more commonly observed from the orifice of 
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exit than from that of entrance Taylor’s Med. Vol. I, p. 511 ; 

Lyon’s Med. Jur. 1904, p. 120, Lyon s Med. Jur., 193o, p. 241. 

If the distance from which the gun is fired is withm 12 inches, the 

charre si'^of shot, bore oAveapon and whether choke or cylinder. Lyon’s 
Med. Jur., 1904, p. 121. 

In the case of shot guns, the distance from which the weapon was 

fired may be deduced from the amount of scattering of the charge. At 
about a yard the whole of the charge enters in a mass, producing a round 
ho?c about the size of the bore of the weapon, with ragged edges and 
surrounded by a zone of blackening and burning. As a rule there is 
mtle trace o'i burning beyond a yard, but traces of powder marks 
may be found up to four yards or more. Taylor s Med. Jur., 1928, 

Vol. I, p. 516. 

The shot begins to disperse in an ordinary cylinderical gun at about 
three yards, at which distance the bulk of the shot enters in one mass 
and leaves a hole with a few isolated shot around it. The dispersion 
gradually increases, and at about five yards an open pattern about ten 
inches in diameter is found. Ibid, p. 516. 

At ten yards tlie diameter of spread is about tw'enty inches, at 
twenty yards about thirty inches and so on. With fully choked barrels 
the dispersion is about half the above. With pistol loaded with shot the 
dispersion is very much greater. Ibid, p. 516. 

Dispersion varies to a certain extent with different weapons, 
and to a great extent with the nature and quality of the powder, and the 
manner of filling or loading. Ibid, p. 516. 

It is out of the power of a witness to say from the mere fact of a 
bullet lodging or traversing whether the assassin was far off or near at the 
time the deceased was wounded. Ibid, p. 517. 

A single bullet fired from four to six yards from the person lias 
been known to produce an extensive wound. Ibid, pp. 517-518. 

A discharge of small shot, in contact with the skin or close to it, 
generally produces not a round opening, but a severe lacerated wound. 
Ibid, p. 518. 

It is unusual to get marks of burning beyond a yard or a yard and 
a half with a shot gun, or at more than half a yard with a revolver. 
Ibid, p. 519. 

There are but slight signs of burning with automatic pistols, even at 

a few inches, for the charge of powder is very light, and it is completely 
exploded. iWd. p. 510. 


* j*'? projectile, the shorter the distance to which it is 

carried, but when discharged near the body, it may produce penetratinu 
fatal wound. Ibid, p. 519. r r b 


wvr uuw lar ott It was. Ibid, p. 522. 

No general rules regarding distance can be laid down. Experiments 
must be done with the weapon and with cartridges (or loadingrfimilar to 
those which are aUeged to have been used. Ibid, p. 522. 
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As distance increases, the traces of smoke, tatooing and burning 
disperse over an increased area and finally disappear altogether. All may 
be found up to ranges of G inches and at ranges beyond 3 feet very little 
if any, trace of powder can be observed. Automatic pistols as a rule fire 
cartridges loaded with less powder than those fired from revolvers and 
therefore produce less discolouration. Criminal Investigation by Dr. 
Hans Gross. Ed. 1934, p. 424. 

With jirofcssionally loaded cartridges and smokeless powder a single 
wound occurs up to a range of about one yard, but the burning, blacken- 
ing and tatooing is far more intense than ever is to be found with a 
wound from a ride, revolver or pistol, and the single wound has irregular, 
ragged edges. Ibid. At any range beyond a foot, traces of individual 
holes made by separate shots are likely to be found. A bullet usually 
takes a straiglit line between entrance and exit and from this the line of 
fire can be deduced. Shots discharged at short range may produce a 
wound similar to that made by bullet, because the shot on quitting the 
barrel remains packed, separating only later to form what is called the 
cone of dispersion. Ibid, pp. 425-426. 

The distance at which the shot was fired is usually related to the 
question of premeditation, as it is manifest that a shot fired from a 
considerable distance could not have been fired in the heat of sudden 
quarrel. Lyon’s Med. Jur., 1935, p. 237. 

If the gun is fired at a right angle to the body the burn covers an 
area circular in shape and about 6 inches in diameter. If the burnt area 
be oval in shape the indication is that the barrel of the gun was inclined 
to the surface. Lyon’s Med. Jur., 1935, p. 242. 

In the case of entry of gas in the wound or of burning of the skin, 
it is safe to say that the injury must have been caused by a shot fired 
within an inch or two of the body. Ibid, p. 244. 

A shot of cartridge about No. C in size fired at a distance of 6 paces 
is very likely to cause death. The accused is guilty under S. 307, 1. P. C. 
10 Cr! L. J. 57 : 9 C. L. J. 432. 

E. Kinds of firearms and use 

Guns including rifies. — Guns may be classified from several points 
of view : single, double, or more b.arrclled muzzle or breach loaders-rifles 
or shotgun. Shot includes all projectiles in the form of small balls, 
loaded into the barrel not singly but in quantities, and not compressed 
but simply retained by the wad. While bullets are cast in moulds, shot 
is obtained by allowing molten lead to fall through a seive, from a 
sufficient height into the water. To render the lead more liquid from 
^rd to ^ per cent of arsenic is generally added. This detail is important 
specially when the shot has remained sometime in the body. Shot is 
generally manufactured according to numbers, each number indicating a 
special size. They are distinguished by the number of pellets per 
ounce weight. The table on the next page may be accepted as a fair 
standard. 

Table giving ihe number of shots in one ounce of Newcastle, chilled or 
soft shot. 

Sizes. SSG AAA AA A BBB BBB123 45 6 

7 8 9 10 12 

Pellets ounce. 11 40 48 36 64 76 88 104 122 140 172 218 270 
340 450 580 850 1250 
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Criminal Investigation by Dr. Hans Gross, Eel. 1034. p. 273. 

Modern Airgun will fire a bullet up to 22 with accuracy up to 
ranges of at least fifty yards and that serious tlamages can be done at 
considerable longer ranges. Ibidy p. 276. 

If a muzzle loading percussion gun has been used we must in mak- 
ing search look out for accessories peculiar to this weajjon, e. g., ramrod 
plug, wads, shot bags powder-liorns, and such like which belong to a 
muzzle loader. Ibid, pp. 278-279. 

In Breach loading shotguns there are three systems of percussion- 
pinfire, rimfire, central fire. In pinfire, a }>in ])asscs througli the cart- 
ridge perpendicular to the axis, the hammer falls on the pin, which 
causes the cap to explode. Rimfire is unknown in common use. Central 
fire cartridges are now universally employed. Ibid, p. 279. 

When it becomes necessary to distinguish between shots fired 
from a muzzle loading rifle and a breach loading rifle, we must remem- 
ber the way in which muzzle loaders are charged. The powder is first 
poured down the barrel, the mouth of the barrel is then covered with a 
well-greased piece of cloth, called a “patch” on which the bullet is 
placed, pressed down and finally rammed home. Hence only certain pro- 
jectiles can be used. A round bullet is almost certain mark of a muzzle 
loader. Marks are also left by the patch, but this happens on the con- 
trary when the bullet fits very tightly. Ibid, pp. 280-281. 

Pistols. In all pistol shooting the shooter looks at the object 
aimed at and not at the pistol. Ibid, p. 284. 

Revolver. A service revolver, firing a -455 calibre soft lead bullet, 
will stop any body if it hits anywhere. Very compact weapons of *88 
calibre or less will not seriously disable unless a vital spot is hit Al- 
though shots from a revolver or pistol can be effective at long ranges 
the weapons are ordinarily used only at close quarters. There are many 

varieties of country made revolvers in India from which shots can be 
fired. Ibid, pp. 285-286. 


F . Marks on dress and size of shots. 

is possible to find large gun shot wounds while the dress cover- 
ing them IS not in the sllghest degree injured. Dr, Bick says that he 
found a deep wound in the arm witli fracture of the humerus without 

tiSi'^hv Criminal Investiga- 
tion by Dr. Hans Gross, Ed. 1934, p, 429. ^ 

At very close ranges there may not be much difference in the 

wounds caused by shots of various sizes ; the smaller the 

are likely to be. Small shot rWll 

make Lit wound^ -f^fi'^^’ through and to 

f; shot most Lmmonly 


G. When was the frcami discharged. 

chernkMexI^nattonoteJ" ^“Iphide, and on 

ed for five or sS hours ' r‘“" i" f 'P^des will be obtain- 

few days, then thergradu^lv Iner. r""^ ° ‘P "--st 

areusuallyfoundintoaLsinthp ^ I the ferrous state 

converted into ferric salts. Taylor’s mL. ^r!,’ ml Volf 
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Recently discharged firearms will be found blackened inside the 
barrel, from the residue left by the gun powder after ignition. This resi- 
due consists mainly of finely divided carbon and potassium sulphide, and 
yields to water a dark-coloured liquid, alkeline in reaction, and which, 
after filtration, stikes a black colour with a solution of a bad salt. After 
a time the potassium sulphide becomes oxidised into potassium sulphate. 
Again the weapon alleged to have been used may show signs of recent 
fracture, or be bent, or otherwise injured as a result of its use. Lyon’s 
Med. Jur,, 1904, p. 127. 

H. When u'as it inflicted. 

A gunshot wound undergoes no marked change for an hour or so 
after its infliction. Taylor's Med. Jur., 1928, p. 513, 

If the wound be something over ten or twelve hours in age, its age 
must be judged by the amount of sw'elling, sloughing, suppuration, etc., 
for it becomes then merely a bruised, probably septic, wound. Ibid, p. 
513. 

I. Whether dangerous to life. 

Gunshot wounds are dangerous to life, first from shock ; secondly 
from laceration of a large blood vessel or important viscus, such as heart, 
brain, liver, etc., and thirdly, being contused wounds, the tissues are 
killed and consequently slough, with danger of haemorrliage or septicaex- 
mia, etc. Taylor’s Med. Jur., 1928, p. 515. 

So long as the missile still remains in the body danger exists. 
Ibid, p. 515. 

Instances of gunshot wounds proving fatal after a year and a day 
are not infrequent, and they show the inconsistency of limiting the 
legal responsibility of an assailant by the period at which death takes 
place. Ibid, pp. 515-516. 

Fatal wounds may be caused by gun powder and wadding alone if 
fired within about four inches from the body. Lyon’s Med. Jur., 
1904. p. 121. 

A single pellet of shot may cause death by penetrating the aorta 
or the brain through the eye. Ibid, p. 121. 

The queseion as to how long did the victim survive can be answer- 
ed by (a) nature of the wound, (6) the organ wounded, (c) the state of 
the wound as regards suppuration, gangrene, healing, etc., (d) the 
amount of blood lost. Taylor’s Med. Jur., 1928, p. 513. 

J. Whether due to accident, suicide or homicide. 

The evidence to determine this question may be detailed (a) from 
the situation of the wounds ; (6) from the design, (c) from the proximity 
of the weapon on discharge ; (d) from the position of weapon when 
found after death ; (e) from the direction of the wound, (/) from the 
nature of the projectile, w'adding, etc. Taylor’s Med. Jur., 1928, Vol. I, 
p. 528 to p. 542. 

K. Whether one bullet can cause more xvounds. 

One ball may sometimes produce several wounds on the body and 
then there will be only one orifice of entrance, but owing to the ball 
splitting within the body and dividing itself into three or four pieces, 
there may be several orifices of exit. This splitting of a ball has 
repeatedly occurred when the projectile in its course has encountered 
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an angular surface, or a projecting ridge of bone. Taylor’s Med. Jur., 
1928, p. 525. 

L. Whether shots can be fired from pistol and revolver. 

That many strange varieties of country-made revolvers exist in 
India is certain. Criminal Investigation by Dr. Hans Gross, Ed. 1031, 

p. 286. 

In a recent case a number of eye witnesses testified that the accused 

had shot the deceased several times with a revolver and made off. Four 

shots were fired and in three of tliesc a round bullet being used and in 

the fourth small shot. The bullets were weighed and expert evidence was 

given that they could not have been fired from any known revolver. 

Indeed 12 bore gun would have been required to take them. On the 

other side a Police Officer gave evidence that he liad seen the country- 

made revolver which he thought might be of sufficient calibre to take 

such a bullet. The appeal was adjourned by the High Court, and such 

a weapon was produced. It was a muzzle load having four short 

barrells welded together. All four were rotated by liand, bringing a 

cap under the hammer. The conviction w'as upheld. (By Madras High 

Court). At the same time a two-barrelled muzzle loading revolver of 

larger calibre was found in which the barrels had been bored through 

one rectangular piece of metal. This case examplifies the danger of 

accepting dogmatic statements from experts of the layman varietv 
Ibxdy p. 286. 


Naturally when we find shot we suppose it has been fired from a 

^ conclude that it has been fired 

fhTfl ? corresponding calibre and rifling but we must not forget 
that the fact may be quite othenvise. and above all W'e must not disnfiss 
legitimate suspicion on the sole ground that “the projectile does not fit 
the gun . Criminal Investigation by Dr. Hans Gross, Ed. 1934, p. 275. 

M. Gunshot. 

f site for a self-inflicted gunshot wound U 

rtfssr 'i*, tj.'S.i: -."“x 

SS.S'.iZS'.i.-XS' SS™. b" ”"“1 Vh 

parts non-vital 

The skin iu be Tre of near wounds, 

ecchyraosis and the hand holding the 

the winded skin may be blackened or burnf^Kv as the dress and 

der. Taylor’s Med. Jur»> 1928 , p. 544 ^ exploded gun pow- 



CHAPTER LXin 
Attempt to Murder by Gunshot. 

Sometimes intricate questions of law and facts arise in case of 
discharge of firearm. Whetlier gun-firing amounts to an attempt to 
murder, the following cases will illustrate the point: — 

A shot of cartridge about No. 6 in size fired at a distance of 6 
paces is very likely to cause death ; tlic accused is guilty under S. 307. 
10 Cr. L. J. 57 : 9 C. L. J. 432. 

If a person fires two successive sliots towards the same man, an 
intention to murder is proved. 1 P. W. R. 1910 Cr., 5 I. C. 602 : 11 Cr. 
L. J. 125. 

Using revolver at night to keep watch is not offence, when it was 
not aimed at any one. 9 L. L. J. 331 : 1927 L. 853. 

A Police sowar fired three successive shots while pursuing a 
person. One of the shots struck a person bathing in the river, no offence 
under S. 307, I. P. C., is established. 1923 L. 415 : 76 I. C. 1028 : 25 Cr. 
L. J. 308. 

Accused pulled the trigger twice wdth no result. In the absence of 
proof that gun was loaded, there is no offence under S. 307 but under 
S. 852, 1923 R. 251 : I R. 209. 

Intentionally discharging loaded gun from a short distance, causing 
injuries, which might prove fatal is an offence under S. 307. 29 I. C. 670 ; 
16 Cr. L. J. 542. 

If the gun failed to discharge due to the omission of the assailant 
to cap the nipple, the conviction for attempt to murder does not lie. 4 
B. H. C. R. 17. 

A shot was fired from the house in which accused was residing 
but it was not aimed at anybody. It was not proved that accused fired 
the shot, he is not guilty, 1927 L. 853 : 9 L. L. .1. 331. 

If the intention of the accused in firing a shot at a Police ofiiccr 
was not to kill him, but to scare him away, he is guilty under S. 
307, I. P. C. 1931 M. W. N. 861. 

The accused fired two shots from a powerful revolver at point 
blank range at His Excellency the Governor of Bombay. He missed 
his aim and no injury was caused. Held, he was guilty under S. 307. 
1932 B. 279 ; 34 Bom. L. R. 571, 14 A. 38 approved, 4 B. H. C. R. 17 
(Cr. C.) doubted. 

Accused, a soldier, fired at his grandmother during a quarrel and 
the bullet hit fleshy part causing simple injuries. Held, he was guilty 
under S. 324 and not under S. 307. 1933 L. 315 : 145 I. C. 702. 

Accused fired his pistol at a constable who was chasing him. 
The bullet struck him on his side. Held, he was guilty under 
S. 307, I. P. C. and S. 19 (/ ), Arms Act. 1933 L. 852. 

Accused shooting at A but wounding B by mistake is guilty 
under S. 807, having regard to the provisions of S. 801. 1935 Pesh. 74. 



ATTEMPT TO MURDER BY GUNSHOT 


895 


Illustrations. 

(i) A man named Grayson was accused of killing a man named 
Lockwood at a camp meeting. A man named Sovine claimed to have 
witnessed the murder. Sovine’s story was so circumstantial that Grayson 
was indicated and narrowly escaped being lynched. 

Abraham Lincoln was employed by Grayson’s mother to defend her 
son. The case came to trial. Lincoln objected to none of tbe jurors. 
He cross-examined none of the witnesses, save the last, the man Sovine, 
who sw'orc that he knew' the parties, saw’ Grayson fire the fatal shot, and 
saw him run away. 

The evidence of guilt and identity w’as morally certain. When 
Sovine was turned over to him for cross-examination, Lincoln stood up 
and eyed the witness in silence, without books or notes, and began the 
defence by these questions : — 

Q. “And you W’erc with Lockwood just before, and saw the 
shooting ?” 

A. “Yes.” 

Q. “And you stood very near to them ?” 

A. “No ; about twenty feet away.” 

Q. “May it not have been ten feet ?” 

A. “No, it was twenty feet, or more.” 

Q. “In the open field 

A. “No, in the timber.” 

Q. “What kind of timber ?” 

A. “Beech timber.” 

Q. “Leaves on it are rather thick in August ?” 

A. “Rather.” 

Q. “And you think this pistol was the one used ?” 

>1 u defendant shoot — see how the barrel hung, and 
all about ? ^ 


A. “Yes.” 


Q. “How near was this to the camp meeting ?” 

A, “Three quarters of a mile away.” 

Q. “Where were the lights ?” 

A. “Up by the ministers’ stand.” 

Q. “Three quarters of a mile away ?” 

A. “Yes, I answered ye twice.” 

Q. ‘‘Did you not see a candle there with Lockwood or Grayson ?” 
A. No, what would we want a candle for.” 

Q. “How, then did you see the shooting ?” 

A. “By moonlight !” (defiantly). 


^ 7 Shooting at 10 o'clock at night in Beech 

timber, three quarters of a mile from the lights-saw the pistol barrel 

saw ^e man fire— saw it twenty feet away— saw it all by moonlight ? 
Saw It nearly a mile from the camp lights ?” ^ mooniignt r 

A. “Yes, 1 told you so before,” 


Abraham Lincoln drew from the side pocket of his coat a hhiP 
covered almanac, opened it slowly, offered it in evidence showed it to 
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(jj) Three accused A, B and C were absconders in a murder case. 
Tiie Police received information that they were hiding in a cotton 
field. The Sub-Inspector phoned up the Superintendent of Police who 
along with a pose of policemen and Zaildars and Lambardars and 
dozen other persons surrounded the field. The Superintendent of Police 
ordered a tear gass shell to be fired from double barrelled gun which 
was accordingly done. After a w-hile seven shots were fired by the 
Police. On hearing these shots, the accused fired tw'O . shots in succes- 
sion towards the police party, but immediately after, one of them stood 
up and raised his hands and said “we will surrender, don’t kill us.” On 
hearing this the Superintendent of Police said if he had any other com- 
panion he should also stand up. Two more persons stood up. They 
were asked to come out of the field with their hands raised and accord- 
ingly they came out and were arrested by the Police. On search of the 
place a gun witli bandoliar containing 12 cartridges and two discharged 
cartridges were fountl. AH the accused were sent up on a charge of 
murder but B and C w'crc acquitted and A was sentenced to death. 
The Police then prosecuted B and C under S. 307, I. P. C., for attempt 
to murder the police party and they W’cre sentenced to three years’ 
rigorous imprisonment. On appeal the following points were urged : — 


(а) that the distance between the accused and the Police W'as over 
110 yards and 12 bore-gun recovered from the place where the accused 
w'ere hiding could not produce any fatal result at a distance of more 
than 80 yards. 

(б) that the accused fired two shots from the cotton field W'hile 
they were sitting. It w’as argued that a missile fired from a firearm 
has a tendency to continue in straight line. If the barrel of the gun 
was pointed straight towards the body of a Police Officer it could 
not produce fatal result. The cotton stalks were more than six feet 
high, and the accused .fired the shots w’hile sitting. It was necessary 
that there should be some marks of the shots on the stalks. Moreover 
there was 110 yards of cotton field between the accused and the Police, 
hence the shots could never reach them after piercing through the 
cotton stalks. If the barrel of the gun w'as slanting upward, the shots 
w'ould go to the upward direction and could never hit the Police officers, 
because an ordinary Police officer is only 6 feet or so. 

(c) that it was impossible to find out the direction in which the 
«un was fired when a person cannot see the smol^ of the discharged 
cartridge especially when shots do not hit any body or object and 
could not be traced, and there was no clue about the wads. 

In this case, tear gass shell was fired and there was so mu^ch smoke 
that a person could not clearly see anything beyond a few feet. The 
Judffe did not fully agree with some of the above points as the material 
on the file was not sufficient, but acquitted the accused mainly on the 
ground that it was not possible to find out exactly as to which of the 
accused fired the gun in the cotton field. The applicability of S. 34. 
I P. C., was doubtful as it was possible that A may have fired the gun 
without any pre-arrangement or pre-consultation with the other accused. 
Held, that the firing was not done in furtlierance of common intention 
and therefore, acquitted the accused. 

(ii?) The following illustration may also by noted 
In this case witness testified to the firing of successive gun shots by 
the accused. 
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Counsel (examining a witness) : “You say you saw the shots 
fired ?” 

Witness : “Yes, Sir.” 

Q. “How near were you to the scene of the affray ?” 

A. “When the first shot was fired I was about ten feet trom the 

shoot^. Court where you were when the 

second shot was fired ?” 

A. “I didn’t measure the distance. 

Q. “Speaking approximately, how far should you say ? ’ 

A. “Well, it approximated to half a mile.” 25 M. L. J» 222. 

This was impossible. 



CHAPTER LXIV 
In Murder Cases. 

In criminal cases generally and in capital cases particularly, 
so long as your case stands well ask but few questions. Never ask any 
question, the answer to which if against you may destroy your client’s 
case, unless you know that if the answer is unfavourable, you are 
prepared to destroy his testimony. See Paul Brown’s Rules. 

The sound rule is that the counsel should stop with the victory 
and should not press the question merely to please his clients or to play 
to the gallery. It has often happened that unnecessary cross-examina- 
tion on a certain point has ended in fatal results. 

Illustrations 

(i) A man named Grayson was accused of killing a man named 
Lockwood at a camp meeting. A man named Sovine claimed to have 
witnessed the murder. Sovine’s story was so circumstantial that 
Grayson was indicted and narrowly escaped being hanged. 

Abraham Lincoln was employed by Grayson’s mother to defend 
her son. The case came to trial. Lincoln objected to none of the 
jurors. He cross-examined none of the witnesses, save the last — the 
man Sovine, who swore that he knew the parties, saw Grayson fire the 
fatal shot, and saw him run away. 

The evidence of guilt and identity was morally certain. When 
Sovine was turned over to him for cross-examination, Lincoln stood up 
and eyed the witness in silence, without books or notes, and began the 
defence by these questions : — 

Q. “And you were with Lockwood just before, and saw the 
shooting ?” 

A. “Yes.” 

Q. “And you stood very near to them ?” 

A. “No, about twenty feet away.” 

Q. “May it not have been ten feet ?” 

A. “No, it was twenty feet, or more.” 

Q. “In the open field ?” 

A. “No ; in the timber.” 

Q. “What kind of timber ?” 

A. “Beech timber.” 

Q. “Leaves on it are rather thick in August ?” 

A. “Rather.” 

Q. “And you think this pistol was the one used ?” 

A. ‘‘It looks like it.” 

Q. “You could see the defendant shoot — see how the barrel hung 

and all about ?” 

A. “Yes.” 

Q. “How near was this to the camp meeting ?” 

A. “Three quarters of a mile away.” 

Q. “Where were the lights ?” 

A. “Up by the miniters’ stand ?” 

Q. “Three quarters of a mile away. ” 
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A. “Yes — I answered ye twice.” 

Q. “Did you not see a candle there with Lockwood or Grayson ?” 

A. “No, what would we want a candle for ?” 

Q. “How, then did you see the shooting ?” 

A. “By moonlight.” (defiantly). 

Q. “You saw this shooting at 10 o’clock at night — in Beech 
timber, three-quarters of a mile from the lights — saw the pistol barrel — 
saw the man fire — saw it twenty feet away — saw it all by moonlight ? 
Saw it nearly a mile from the camp lights ?” 

A. “Yes, I told you so before.” 

Then Abraham Lincoln drew from the side pocket of his coat a blue 
covered almanac, opened it slowly, offered it in evidence, showed it to 
the jury and the Court, read from a page with careful deliberation that 
the moon on that night was unseen, and only arose at 1 o’clock the next 
morning. 15 M. L. J., pp. 26-27. 

(ii) In a murder case it was clear that no charge of murder 
could be proved without identification. The authorities boldly made a 
dash for the capiUl charge, in the hope that something might turn 
out. And now, driven to their wit’s end, old Mr, Smith was exa- 
mined by one of the best advocates of the day and tiiis is what he made 
of him:— 


Q. “You have seen the remains ?” 

A. “Yes.” 

Q. “Whose do you believe them to be ?” 

A. “My daughter’s, to the best of my belief.” 

Q, “Why do you believe them to be your daughter's ?” 

A. “By the height, the colour of the hair and the smallness of the 
foot and leg.” 

That was all, and it was nothing. 

But there must need he cross-examination if you are to satisfy 
your client. So the defendant’s advocate asks satisly 

?■ V.Mm which your belief is founded ?” 

answers the old mm, turnin<» his hat 
about as if there was some mystery about it. ° 

There is a breathless anxictv in the •j. 

sr,'?, w. tSidt, sr,“ 

and some re-examination too. business of the scar, 

the 

counsd. remains ?” asked the prisoner’s 

years.”’ 1 had not seen it for ten 

the 
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discovery had been due to their sagacity ; and they went about saying, 
“How about the scar ?” “How will he get over the scar ?” “What do 
you think of the scar ?” Strange to say, the defendant’s advisers 
thought it prudent to ask the Magistrate to allow the doctors on both 
sides to ascertain whether there was a scar or not, and stranger 
still, while giving his consent, the Magistrate thought it was very im- 
material. 

It proved to be so material that when it was found on the leg, 
exactly as the old man and a sister had described it, the doctor cut it 
out and preserved it for production at the trial. 

After this discovery, of course, the result of the trial was a fore- 
gone conclusion. Harris’ Illustrations in Advocacy, pp. 91-92. 

(Hi) A woman was charged with the murder of her child ; she was 
defended by a then well-known Advocate. 

The witnesses for the prosecution, although they proved finding 
the body of the child in the prisoner’s hut, could not establish that the 
prisoner ever had a child, much less the child in question, and there was 
practically no evidence against her. 

But her counsel anxious to make assurance doubly sure, cross- 
examined the last (police) witness, so as to gain the jury’s sympathy 
with the prisoner. 

He asked : “You know the prisoner was badly treated by a young 
man ?” 

“Yes, he broke off the engagement when he heard she was a 
mother.” 

The damning fact had been brought out by her own counsel, 

and the prisoner was convicted and subsequently hanged. 20 .M. L. J. 

p. 291. 

('iv 1 In a case of murder a witness was pressed in the following 
manner with the following result In this case the question was, to 
what sex the deceased belong ? 

Q. “Do you mean to say you know the deceased by her 

clothing ?” „ 

A. “Yes, I know every garment she wore. 

Q* “But do you mean to say you know the deceased person was 

the woman ?” 

A. “Yes.” 

Q. “How do you know her ?” 

A. “By her features.” 

Sentence : Death. 

(u) Another piece of cross-examination was in a case where an 
alibi was set up. The charge was, “murder.” 

It was alleged that the prisoner had slept, on the night ^ 
murder, in a cottage a great many miles away from the scene, and that 

he was in bed by a certain hour. 

The tenant of the cottage with whom the prisoner lodged w^ 
called by the Cro^vn and said that the prisoner was not at home on the 
particular night. It was considered advisable to break her down m cross- 
examination, which was to this effect : 
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Q. ‘‘How do you say he did not come home that night ? 

A. “Because I sat up.” 

Q. “But might he not have come in and you not have heard 
him ?” 

A. “He could not.” 

Q. “You might have been asleep ?” 

A. “I was not asleep.” 

Q. “How long did you sit up without going to sleep ?” 

A. “Until four o’clock in the morning.” 

Q. “How do you know lie did not come in while j'ou were 
asleep.” 

A. “Because I looked in his bedroom to see if he had been in and 
his bed had not been slept in,” 

There was nothing more to be asked. Counsel for the accused 
could not have expected to gain anything by these explanations. 

(vi) In another case of murder, in which a witness had sworn to the 
body of the deceased by certain work which he had done to the dress 
in which the body was clad, the question was asked : 

Q. “Do not all dress-makers sew much alike ?” 

A, “Yes.” 

Q. “How, then can you say this work is yours ?” 

A. “Because I know my work from everybody elsc’s.” 

Referring to this Mr. Harris says : — “I often wonder what the 
fascination is that leads so many counsel to ask a hostile witness “How 
do you know that ?” “Why do you say that ?” 

“How?” “Why?” "Wherefore?” “What is the reason ?” “What 
is your opinion ?” are a nest of snakes for the innocent beginner to lay 
hold of. Harris’ Illustrations in Advocacy, p. 100. 

For further illustrations, see Chapters oa “Gun-firing,” “Poison- 
ing,” “Of Doctor,” “As to Identification,” “As to Insanity,” “Of False 
Witness,” etc. 


CHAPTER LXV 
In Poisoning Cases 

In order that counsel should efTectivcly cross-examine a medical 
witness in a poisoning case he should have a tiiorough knowledge of the 
various poisons. He should particularly know how much would be the 
fatal dose of a certain poison ; what would be the duration and the 
effect of tlie poison, and what will be the symj)toms of the body in case 
of death by poison. The following are some of the i)oisons which arc 
usually administered and w'hich form the subject of cross-examination 
in a murder trial. 


(1) Aconite, (2) Arsenic, (3) Atropine, (4) Carbolic acid or phenol, (5) 
Castor oil, (G) Cocaine, (7)Dhatiira, (8) Hydrochloric Acid, (9) Mercury, 
(10) Nicotine, (11) Nitric Acid, (12) Opium, (13) Phosphorus, (14) 
Prussic Acid, (15) Santoninc, (16) Strychnine, (17) Sulphuric Acid. 

The fatal dose, duration and symptoms and test of the poison are 
set forth in detail in Prem’s Criminal Practice under the heading 
(Poison). 

Medical Jurisprudence by Taylor and Criminal ^Investigation by 
Dr. Hans Gross should also be consulted on the point. 

A lawyer will be treading on a very risk\ ground if he takes up llic 
cross-examination of a medical witness without atMiuainting himscll fully 
with the properties and tests of the above-mentioned poisons. 

Hurt by Poison 


Causing hurt by poison is punishable under Section 328, I. P. C. The 
following cases will be found useful ; — 

One B was found by Police wandering alnnit in a peculiar condition 
with C and R. He had some money and went to slccj). The money was 
missing. He showed signs of Dhatura poisoning and some money was 
found with R. R gave some drugged pans to other companions. Held, 

that on this circumstantial evidence R could not ^' *1**^** 

ministering Dhatura. 1923 L. G87 : 77 I. C. 981 : 2a Cr. L. J. ol/. 

Accused mixed milk bush juice in his toddy pots, knowing that if 
drunk by a person it would cause injury, with the inlcntion of detecting 
arunknLn Hiief who always stole bis toddy. The lode y was c runk 
by some soldiers who purchased it horn some unknown soldiers. Held, 
he was guilty under S. ,328. 5 B. II. C. (Cr. f.) 59. 

Accused a youth of 21 years r.dministcicd poison to Ids brother 
and his family, under the instigation of a person who absconded. They 
were all saved. The High Court considering the iiossihihly that accused 

may after discipline become a fit to be a sale "“I'?'’'" ^r"! 7 

convicted him under S. 328. 1931 P. 310 : IS-I I. t. 039.32 Li. L. J. 


1228. 

Murder by Poison 

A number of murders are committed by administering by 

the accused. The majority of eases in India arc those m which a w* 
administers arsenic or Dhatura to her husband at tlie instance of 
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paramour. The victim takes the poisoned cup from the iiand of his 
wife wliom he loves as if it is nectar, but the trcaclicrous wife plays 
him false and proves a devil in the form of a woman. Sometimes 
poisoned food is taken i)y some guest of the husband. The evidence 
connecting the accused with the crime is sometimes not conclusive, as 
there is always a possibility of some body else having mixed the poison 
in the food, and the person administering the poison may be only dupe 
in the hand of a clever person. The following cases will c.xplain this 
point. 

Accused prepared sweets containing poison with the intention of 
giving it to her liusband, wlio ate it along with others. One of the 
guests died in consequence of it. Held, she was guiltv of murder. 
89 A. 161, 22 M. L. J. 338, 43 A. 557. 

Daugliter gave birth to a child and her motlier only attended her. 
The infant soon after died of poisoning. Held, both would be presumed 
to have administered it and the fact that tliey took no step to save the 
life of the infant is evidence of intention. 43 P. W. R. 1910 Cr. 

When the poison was administered by the accused as a drug 
which would bring the deceased under licr control and that she did not 
know it was poison, she was not guilty. 14 Cr. L. J. 586 : 21 I. C. 378. 

The Civil Surgeon was unable to say what poison was administered 
and there was no evidence on the record as to what poison was admi- 
nistered, accused was not guiltv. 85 I. C. 817 : 26 Cr. L. J. 593 • 
1023 L. 325. 


In a case of poisoning the evidence should be complete as to the 
history of articles containing poison and it should be shown that thev 
were kept in proper custody throughout if they arc to be relied on as 
supporting a conviction. 7 Bom, L. R. 640. 

Where accused was proved to have put some powder in the food, 
which was found by Chemical Examiner to contain poison, but there 

“f poison found in the food or the 
probable elTect on any one who might have eaten it. Held, that the 

SThurt'‘’r ‘ m iotonded to cause anything more 

SL g ^’79 attempt to commit an olTcnec under k 328. 

of it "" " h” ^■■ank part 

He d hewas'‘''i,f'T the oth„ part to a girl who died of poisoning. 

22 M;L!n 8 r 2 ^ci.T'x^ A- 

that two Sie!l“sTf °a'y evidence led was 

liuman h.4 and ilso°Crl^"k " ‘“l "'<"•>= adhering 

was no evidence that^sL f containing arsenic were found but there 

66 I. C. 422 T 23 Cr L J 278 poisoned. Held, be was not guitly. 

houscluVrounL^bv hu'°" «!■*'=!, a man dies of poison in his mvii 
his wife Td no expknatrn",-?™*’^ Prepared by 

house as to what iiappeneTand T'’" f°''tl>/'-om the occupants of the 

corpse and there is '^^eS^stent TvZ in “‘t 

absence, and presurnnH^^ k ' ^ ^ attempt to account for his 

27 Cr. i. J. certainty. D7 1. C. 44 : 1926 A. 78^ : 
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Accused who was greatly displeased with the wife of his brother 
came to get her child from her. He took the child but was over per- 
suaded by others to let the child remain. He gave the child some 
sweets, who died of poison. Held, he was guilty of murder. 1929 O. 516 : 
119 I. C. 870 : 30 Cr. L. J. 1118. 

Mere evidence that deceased drank milk offered by accused and 
died soon after exhibiting symptoms of poisoning is insufficient for con- 
viction. 25 P. W. R. 1911 Cr. : 241 P. L. R. 1911. 

Accused gave aconite to a girl to administer it to her husband, in 
order to gain his love. She gave it in food to her husband and father- 
in-law, and the latter died. Held, that accused was guilty under 
Ss. 302— 115 though not under Ss. 302— 109. I. P. C. 1931 C. 757: 134 
I. C. 896 : 33 Cr. L. J. 79 : 59 C. 1228. 

Accused contracted illicit intimacy with another and became preg- 
nant. She was alone at the time of birth and had every motive to do 
away with the child. She admitted, she had opium four days before 
the occurrence. The death of child was due to opium. Held, that the 
only inference was that accused administered opium and committed 
murder. 1932 L. 279 : 137 I. C. 259. 

In a case of poisoning, death from poison and administration of 
poison by accused should be proved. 1934 O. 62 : 148 I. C. 600. 

In a case of poisoning by wife, voluntary confession though retracted 
along with recovery of various articles stained with poison in his house 
and discovery of poison in viscera and vomits is sufficient corroboration. 
1934 L. 15 (2) : 15 L. 310. 

In case of murder by poison three things are to be proved ; firstly, 
did the deceased die of poison in question ; secondly, had the accused 
got the poison in question ; and thirdly, had the accused opportunity 
to administer the poison to deceased. The question of motive is of sub- 
sidiary importance. 1933 A. 394 : 34 Cr. L. J. 754. 

Evidence that accused poisoned other persons with Dhatura before 
or after the act charged is admissible to show that the act was inten- 
tional and not accidental. 32 P. L. R. 1911, 1923 N. 248 : 24 Cr. 

L. J. 566. 

Where no motive is proved, though the conduct of accused is sus- 
picious and the evidence of poison vendor is not convincing, the circum- 
stantial evidence is not sufficient. 1936 P. 486 : 164 I. C. 1079. 

Arsenic Poison 

Arsenic poisoning is very common and therefore full discussion on 
the subject is necessary. 

Fatal dose— The fatal dose in an adult may be assigned at from two 
to three grains. Taylor’s ]\Ied. Jur., 1928, Vol. II, p. 492. 

Z)urfl(iort.— The average time at which death takes place is twenty- 
four hours ; but the poison may destroy life within a much shorter 
period. There are many authentic cases reported in which death l»as 
occurred in from three to six hours. Ibid, p. 493. 

Symptoms.—ln an acute case of arsenical poisoning by the mouth 
of individual usually first experiences faintness, depression, nausea, and 
sickness, with an intense burning pain in the region of the stomach, 
increased by pressure. The pain in the abdomen becomes more and 



IN POISONING CASES 


405 


more severe • and there is violent vomitting of brown ti^bid matter, 
mixed with mucus and sometimes streaked with blood. 
toms are followed by purging which is more or less violent. The .colour 
J?The vomited matters may be blue or black when coloured arsenic has 
been taken, or the admixture of bile may render them of a deep green. 
The pulse is small, frequent, and irregular sometimes wholly impercepti- 
ble. This is almost constant and is probably due to the direct action 
of the poison on the heart muscle. The skin is cold and clamniy in the 
stage of collapse, at other times it is hot. The respiration is painful 
from the tender state of the stomach. There is great restlessness, but 
before death stupor may supervene, with paralysis, tetanic convulsions, 
or spasms in the muscles of the extremities. Ibid, p. 495. See Criminal 
Investigation by Dr. Hans Gross, 1934, p. 442. 

Use o/.— Arsenic is largely used as an antidote to fevers of all 
kinds, as an aphrodisiac in cases of rheumatism, gout, and syphilis, and 
externally for skin diseases such as itch and eczema. It is also employ- 
ed for many industrial purposes, as curing skins and gold-working ; and 
preserving roofs, floors, and w'alls of buildings from tlie ravages of vermin 
and particularly w'hite ants. See Criminal Investigation by Dr. Hans 
Gross, 1934, p. 442. Taylor’s Med. Jur., 1928, Vol- II, p. 923. 

The following cases will ilustrate the criminal liability of the 
person administering the arsenic : — 

Accused gave arsenic poison intending to cause death but through 
some cause or other, the person to whom it was administered recovered. 
Held, he was guilty under S. 307 (Attempt to murder) and S. 328, 
I. P. C. 22 Cr. L. J. 194 : GO I. C. 50. 

A wife administered arsenic in Halva to her husband believing it to 
be a charmed thing, to induce him to divorce her. There was evidence 
to show that she did not know that it contained arsenic. Held, she was 
not guilty. 1922 L. 55 : 4 L. L. J. 445. 

When it is not certain whether wife or some body else gave arsenic 
to the deceased, the mere fact that particles of arsenic were found on 
some utensils is not suffleient to convict the wife. 1923 L; 587 : 77 
I. C. 600 : 25 Cr. L. J. 424. 

Accused administered arsenic to a boy of 9 years with the object of 
preventing the father of the boy from appearing as witness against him 
in Criminal case, but in such a quantity that the boy died in the course 
of 3 days, it was held, that he was guilty of murder, though his intention 
might not have been to cause death. 40 A. 360, 28 Bom. L. R, 1003. 

The accused sent sweetmeats poisoned with arsenic to A with the 
intention of causing her death, but A, B and C partook of it and they 

Tnl tn ™ Held, he was guilty of attempt- 

ing to murder B and C as well. 8 L. L. J. 191. 

arsenic to her husband in milk is guilty of 
murder. 1980 O, 502 : 128 I. C. 282. ^ 

nigh Joil° examination of the vomit or 

body. Tr.?*”" 


Where the evidence that accused had arsenic 


or gave anything to 
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L C\ sss": ircn L. J To2 conviction for murder is bad. 32 

fh., 'T deceased died of arsenic poisoning and 

that accused administered arsenic. Evidence of post mortem Doctof that 

intestine his opinion was that death 

was due to arsenic is not sufficient. 1933 A. 837 : 14G I. C. 1089 


Dhatura Poison 


'f more commonly administered for poisoning than any 

S. 328 or 30 ( or 302, I. P. C., the following cases may be noted : — 

Administering Dhatura to cause a young girl to fall in love with 
accused IS an offence under S. 328 if delirium is caused, with the possible 
risk of falhng into coma. 46 A. 77 : 1924 A.. 215 : 21 A. L. J. 844. 

Wlierc for a purpose of facilitating robbery Dhatura was adminis- 
tered to ccrlam travellers, one of whom died. Held, that the offence 
witli regar<l to the person who died fell under S. 325 and with rcftard to 
other under S. 328, I. P. C. 30 A. 568, 28 P. R. 1881 Cr. 


U here accused administered to a person to facilitate rob- 

bery and he died, the accused was guilty under S. 302. 31 A. 148, 40 

A. 360. 45 A. 557, 28 Bom. L. R. 1003, 19 P. R. 1916 Cr. See 19 P. R. 
1919 Cr. 


Accused boy of 16 years fell in love with a girl of 13 years of age, 
persuaded .another young boy to give her sweetmeat to cat, whicli he 
believed to act .as .a love philtre. There w.as no intention to cause 
hurt to .any person. The persons who partook of the sweets showed 
syinj)toms of Dhatura poisoning. Held, he was guilty iiiuler S. 323, 
I. P. C. 46 A. 77 : 26 Cr. L. J. 418. 

Where the intention of the .accused was primarily to stupify the 
victim by Dhatura and then rob him but poisoning was fatal. Held, he 
was guilty of murder. 1927 A. 101 : 98 I. C. 712 ; 27 Cr. L. J. 1400, 28 
Bom. L. R. 1003, 31 A. 148, 45 A. 557, 32 P. L. R. 1911. Sec 19 P. R. 

1919 Cr. and 30 A. 508. 

A young woman administered Dhatura to three members of her 
family who ultimately recovered. Held, she wug.iilty of attempt to 
murder. 20 A. 143, 63 I. C. 50. 

Where a large quantity of Dhatura is administered, the offender 
shall be intended to cause the death of the victim for the successful 
termination of the crime. 55 I. C. 479 : 21 Cr. L. J. 319 : 3 P. W. R, 

1920 Cr. 

Accused administered Dhatura in sherbat to a boy of 10 years of 
age, in order that his mother would bring him for treatment and they 
would be under his influence. The boy died after three days. Held, he 
was guilty of murder, but death sentence should not be passed. 1930 
L. 90 : 120 I. C. 534 : 31 Cr. L. J. 140. 

Symptoms o^. —The most distinctive e.xternal symptoms of Dhatura 
poisoning are giddiness, followed by drowsiness and muttering delirium, 
picking at iin iginary objects, sometimes wild and excited behaviour, 
but always wide dilation of the pupils of the eye, while internally the 
brain is congested, and so also frecjuently are the lining of the mucous 
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membrane of the stomach and intestines. Crinurml Investigation by 
Dr. Hans Gross, 1934, p. 443. 

Use of.—Dhatura, the poison of the thugs, is still used mainly to 
facilitate robbery, and that chiefly in the western districts of India, 
where traditions, even memories of these daring depredators still exist. 
It has been pointed out that as Dhatura is popularly supposed not to be 
poisonous to death, the fatal result is due to the overdose necessary to 
put the robber on the safe side. Ibid, p. 443. 


Accused administered Dholura poison to A juul B wlso died. Next 
day he gave the poison to D who died. The fads against A and B arc 
relevant to a case of murder of D, as forming incidents in a series of 
similar transactions occurring about the same time and tending to show 
system and intention. 32 P. L. R. 19H ; 12 Cr. L. J. 125. 


Where accused is charged with murder, for having administered 
Dhatura to the deceased, the evidence of certain bovs that lie had pre- 
viously olTcred sweets to boys and that one of the boys was afterwards 
robbed of ornaments, when affected with the symptoms oi Dhatura 
poisoning, is admissible. 73 I. C. 262. 


Tlic fact that the deceased offered sweetmeats to other boys and 
poisoned one of them with Dhatura, is not evidence that lie administered 
poisoned sweetmeats to the dcccaseil. 1023 N. 248 : 21 CY. L. J. 56C • 73 


Ill\istrations« 

. A" oi a skdlul cioss-exaniination is found in (lie report 

^ poisoning of one 

Cook bj strychnine. The defence souglit to show lliat the cause of deatli 

was tetanus, and called a celebrated medical man of Leeds, who said the 

symptoms were oi tetanic : that Cook was a man of delicate constRution 

had a sore resu ting from disease, was excitable, and tl.af on a .nan of 

such a constitution and temperament having the sore. ashYht cold would 

have the effect of causing hliopatliic tetanus. On eross-examiniuo^^^^^^^ 

doctor was forced to admit that lie dkl not really know 
that the deceased was delicate, and had not learned that the oreaiis were 

[ “ ra ■" t ‘^^oi'dition after death. He was made to eonl-css that 

took refuge in seveLl ge^ernTaSLi'^AS 

ing.‘\l rem*Llnnf ?KrZc‘d W "[“n 

liated were foimd beneath the fliJl ” winch had been horribly nniti- 

-rn'iVoX; 

nisable pieces of flesh, which were llndld \rur{h7 CoiiTl’n^ aTfp 
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plate ; and discussed the process of putification and the possibility of 
alkaloids, found in the body, being due to that process and not to 
hyoscin.” The properties of hyoscin were then known to very few men. 
It is a deadly poison and even so small a dose as one-fortieth of a grain 
has been known to produce severe symptoms. In Palmer’s case, the ques- 
tion was W’hcther Cook died of traumatic tetanus or from tetanus 
produced by strychnine poisoning. Sir Alexander Cockburn who led^for 
the Crown was faced with a most difficult task and exhibited a wonder- 
ful knowledge of the properties of strychnine. The difficulty was en- 
hanced by the fact that no trace of strychnine was revealed by the post- 
mortem examination. It was a case of “Who shall decide when doctors 
disagree,” Sir Alexander Cockburn’s theory was that strychnia was 
administered in an almost imperceptible dose and his presentation of the 
scientific facts and cross-examination of medical witness for the defence 
was a performance rarely met. 

(lii) Dr. Buchanan was charged with the offence of having poisoned 
his wife — a woman considerably older than himself, and who had made a 
will in his favour— with morphine, and with atropine, each drug being 
used in such proportion as to effectually obliterate the group of 
symptoms attending death when resulting from the use of either drug 

alone. 

At Buchanan’s trial the district attorney found himself in the ex- 
tremely awkward position of trying to persuade a jury to decide that 
Ur. Buchanan’s death was, beyond all reasonable doubt, the result ot an 
overdose of mori)hine mixed with atropine administered by her husband, 
although a respectable physician, who had attended her at the death-bed, 
had given it as his opinion that she died from natural causes 
liimsclf made out a death certificate in which he attributed her death to 


apoplexy. 

It was only fair to the prisoner that he should be given the benefit 
of the testimony of this physician. The district attorney, therefore, 
called the doctor to the witness-stand and questioned him concerning tlie 
symptoms he had observed during his treatment of Mrs. Buchanan just 
prior to her death, and developed the fact that the doctor had made out 
a death certificate in which he had certified that in his opinion apoplexy 
was the sole cause of death. The doctor was then turned over to the 
lawyers for the defence for cross-examination. In such a case one would 
suppose that no questions arc necessary in cross-examination. 

But the counsel for the defence put this most irrelevant and 
dangerous question to the witness. “Now Doctor you have told us 
what this lady’s symptoms were, you have told us what you then believ 
ed was the cause of her death, I now ask you, has anything 
since Mrs. Buchanan’s death which would lead you to change your 

opinion as it is expressed in this paper ?” 

The doctor having heard the question read a second time, paused 
for a moment, and then straightening himself in his chair turned to the 
cross-examiner and said, “I wish to ask you a question. Has the report 
of the chemist telling of his discovery of atropine and morphine in the 
contents of this woman’s stomach been offered in evidence yet I ine 
Court answered, “It has not.” 

“One more question,” said the doctor, “Has the report of the 
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pathologist yet been received in 
“No.” 


evidence ?” The Court replied, 


“Then” said the doctor, rising in his chair, “I can answer your 
question truthfully, that, as yet, in the absence of tiie pathological report 
and in the absence of the chemical report I know of no legal evidence 
which would cause me to alter the opinion expressed in the death certi- 
ficate.” 

(ii^) In this case a young woman of somewhat prepossessing appear- 
ance was charged with poisoning her husband. They were people in a 
humble class of life, and it was suggested that she had committed the 
act to obtain possession of money from a burial fund, and also that she 
was on terms of improper intimacy with a young man in the neighbour- 
hood. A minute quantity of arsenic was discovered in the body of the 
deceased, which in the defence, was accounted for by the suggestion that 
poison had been used carelessly for the destruction of rats. The Judge, 
Mr. Baron Parke, charged the jury not unfavourably to the prisoner 
dwelling pointedly upon the small quantity of arsenic found in the body, 
and the jury without much hestitation acquitted her. Dr. Taylor, the 
Professor of Chemistry and an experienced witness, had proved the pre- 
sence of arsenic, and, to the great disappointment of the solicitor, who 
desired a severe cross-examination, counsel for accused did not ask him 
a Single question* He was sitting on the Bench and near the Jud^^e. 
who, after lie had summed up and before the verdict was pronounced, 
remarked to Inm that he was surprised at the small amount of arsenic 
found ; upon which Taylor said that if he had been asked the question, 

indicated under the circumstances detailed 

m evidence, thatra very large quantity had been taken. The Professor 

had learned never to volunteer evidence, and the counsel for the prose- 
cution had omitted to put the necessary question. Mr. Baron Parke 

l3an accidental means, did not feel 

TsTlen^c ^0°^ J-son in the art 

eal of cross-examination of a medi- 

inff charged with having murdered her mother by poison- 

" 

caused by arsenical poison that in his opinion death was 

nation the general condition of th#» ^ a^^ oross-e.xami- 

and then asked if a man went disclosed by the autopsy, 

that tree was struck bv liuhtninff nnH t thunder-storm, and 

found with marks of tL elcc^ric^’flu d un^ afterwards 

through his brain nn/? » .4 ic llmd upon it, and also with a bullet 

showed the presence of poisorVhnt"-^^ heart, and if an autopsy 

...I « A, .h/jcatt ss rrr ' 
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defence was conducted by Sergeant Ballantine. One of the witness 
examined was Damodar Punth, the Secretary of the Maharaja. It Was 
suggested on behalf of the Gaekw'ar’s Counsel that the witness Damodar 
Punth was the author of the attempt to poison. The testimony of 
Damodar Punth was mainly directed to two important matters, viz., the 
proof of the purchase of arsenic and diamonds in particular quarters 
and that under directions from the Maharaja the packets containing the 
same were given to Salim to be handed over to Rowji. 

His deposition being to the effect that the Maharaja ordered him 
to buy packets of arsenic and diamond dust which were given to Salim 
to be conveyed to Rowji — that he made a confession on being promised 
a pardon by Sir L. Pelly. He explained the manner in which the Gaek- 
war’s'private accounts were kept and traced payment made to the 
Maharaja’s confidential servants, Yeswantrao and Salim for residency 
servants.vHe stated that after the attempt to poison had been dis- 
covered, he by the Maharaja’s order. Iiad a false entry made in the 
accounts to conceal the purchase of diamond dust. Other entries of 
payments. made to Salim were obliterated or falsified. 

Cross-examined by Mr. Serjeant Ballantine— Just a question or two 
about these accounts : I understand you to say that the accounts which 
you have spoken of were all fictitious— that the accounts that have been 

put in were all fictitious ? 


A. Not all the accounts. 

Q. The greater part of them ? 

A. Such portions of them as were made uj) lor tlic purimsc. 

Q. And, as you say, these falsifications were made by the 

directions of the Maharaja ? , , • 

A. Yes, by the directions of the Maharaja. 

Q. Given to you* from time to time, or gcncrally-had you a 
general authority to falsify the accounts, or only receive the authority 

from there was occasion from time to time, I used to ask and he 

used to say. (Interpretcr-That is, give instructions). 

O You used to ask permission to falsify them . 

A Yes, as there was occasion. The Maharaja knew the occasion 

for wliat the money was to be paid, and '’f ' 

Q. And you asked his permission, and he ga\c it . 

O But if these aecounts ha.l been investigated I, ad you any 

wTaTfno;:^ 5107?""; if,™!’ M t-llder the 

orders of the j know is-supposing the Maharaja 

for instance, "had charged you you any means of"howing 

accounts for the purpose of that robhci y , naa 5 , 

T “ ^nd there is the 

man who jty of 

the MlarSli^ what’l --ttota- except >mur own assertion ? 

Ualirnoll7e^t7n7^^^^^^ "ou any means, except 
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your own assertion, to show that tlie Maharaja had given you these 
orders ? 

A. By such orders of the Maharaja laklis of rupees liave been 
expended during the last four years. 

Q. Yes, by such orders of tlie iMaharaja lakhs of rupees have been 
expended during the last four years, and accounts falsified ? 

A. Where there was occasion, they might have been done or 
made. 

Q. And you were the man who did it ? 

A. The Maharaja told me, and I caused the karkoon to do it. 

Q. Now, what 1 ask you is this — and reflect before you answer — 
supposing you Iiad been cliarged by the Maharaja, or anybody else, with 
cheating and robbery, had you any means whatever of proving that 
you had the Maharaja’s authority for what you did ? 

A. The papers themselves contained the means. 

Q. Nothing but the papers ? 

A. And there arc receipts endorsed tliereon. 

Q. Have you a single written word of the Maharaja justifying you 
in what you have done ? 

A. Unless with tlie Furncse there is no writing. (Interpreter — 
Furnese literally means “secretary.”) 

Q. What I want to know is can 3^011 produce a single letter in the 
handwriting of the Maharaja justifying your falsification of the books ? 

A. I have none in the Maharaja’s handwriting. 

Interpreter. He adds something. 

Serjeant Ballan tine. If he adds somctliing, you had better . let us 
hear what it is. o ^ t 


Tvr I there arc papers signed by the third wife of the 

I'laharaja, Luxmccbaee. 

Q. But not a signature of his ; you have no signature of his ? 
are seals atteched^ Maharaja, ami there 

Q. Have you any signature of his ? 

belonging fo^mlVep'LHmcnr''’ 

to know is, how you were to clcfciui yourself 
If you had been charged with robbery upon the foundation 0^X050 
false accounts admittedly in your owu handwriting ? 

eouid ^ 

A Th^ handwriting of the Maharaja 

signed by «I'e\fah"a;^„ 

A you got his signature ? 

A. Yes* 

Q- Then you can produce it. 

Q! i^=rrw“r wowin’ ‘‘ '"“i. attaohmeut. 

—were you aware Vhat whether it comes. I just want to know 

accounts any time ? intention to investigate your 

Q; By aly oJe investigate ? 

accounts bIfore*thI'‘attactoent!’^^‘''“ Maharaja to e.xamine, my 
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Q. Were you told by the police that your accounts would be 
investigated ? 

A. After attachment they showed the papers, and said enquiry 
was to be made The papers over which ink had been poured were 
shown to me. 

Q. Did they tell you that your accounts would be investigated ? 

A. They had said generally. 

Q. What was your salary' ? 

A. jMy pay was Rs. 200 and my brother’s Rs. 400 per month. 

Q. Well, now, I just want to learn something about the way in 
which your confession was given. You were given into custody upon 
the same day as the Maharaja ? 

A. Yes on the same day, in the evening. 

Q. You had known, I suppose, of Rowjee and Nursoo and others 
having been examined by Mr. Souter ? 

A. I used to hear the report. 

Q. And I suppose you took some interest in it ? 

A. If I got any information, I used to communicate it to the 
Maharaja. 

Q. Well, I suppose you took some personal interest in it. Did 
you not ? 

A. Why should I have a personal interest ? Why should they 
allow me to come here ? 

Q. I will tell you at once why you should have some personal 
interest. You had been a party assisting in the attempted murder ? 

A. Yes, 1 did assist. 

Q. Then it occurs to me that that would give you some little 
interest in the enquiry ? 

A. Yes, of course, with a view to save the Maharaja and to save 


myself. 

Q. Principally to save the Maharaja, and a little for yourself . 

A. Yes, now, as there is an attachment I must be saved. 

Q. Then taking some interest for the sake of the Maharaja, and 
a little for yourself, did you fmd out what Rowjee and other witnesses 

had said ? . i -i o i- 

A. I used to hear a report directly from the town, while balini 

was at large he used to tell. . , , , , i i . 

Q. And then you heard that a bottle had been mentioned b> 

Rowjee ? , 

A I was in confinement. I eould not hear. 

Q. No, no, but I am talking of when you were out of confinement. 

Rowjee was examined when you were out of confinement, you know . 

A. No, I did not hear. , , , • i u ^ 

Q. Do you mean that you did not hear that he had said that a 

bottle had been given to him ? Now take care. . 

A. Nobody gave me information. (Interpreter— Tliat is, this 

information). , 

Q. Nobody told you about a bottle r 

A. Nobody told me about a bottle. 

Q. Did you hear about the powders being put into Colonel 

Phayre’s glass ? 

A Y'es* 

q! Did you hear that it was said to be arsenic ? 

A. Yes. 
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Q. And diamond dust ? 

Q. ^d heard that Rowjee had admitted that he had attempted 

to murder Colonel Phayre ? . ,i nr v 

A. Yes, I had heard of it, and mentioned it to the Maharaja. 

Q. How came it, as you were a party to his attempted murder, 

and knew that Rowjee and others were in custody, that you did not 

destroy all the papers that had a bearing upon the subject . 

A. What papers were there relating to the matter . 

Q. I don’t w’onder at your asking. You know you have told us 

that several papers related to the matter ? 

A. You mean the papers referred to in my deposition . 

Q. Can you have any doubt that I mean them ? 

A. I must understand properly. If there was papers at one place, 
they could have been destroyed, but they were in five places, and there- 
fore they could not be destroyed. 

Q. Now, just attend to me. If your story is true, you know that 
those papers were in connection with your own acts to procure the 
poison which was used, then why did you not destroy them ? 

A. All the papers except two, refer to bribes — only two refer to 
that matter. 

Q. But did you not know also that there was an enquiry about 
the bribes ? 

A. I did not know of it then. 

Q, Will you swear that you did not know of it during the time 
the enquiry was going on before Mr. Souter ? 

A. Yes, I can swear I was not in his service, nor had lie given me 
any information. 

♦K enquiries were going on in relation to 

the conduct of the Gaekwar, did you not destroy these papers ? You 
had them in your possession ? ^ ^ 

#1 i/u destroyed ; if they were at one nlace 

they could be. The paper of the yuuurArAa/m— the jewel department— 

was on^ly one That was caused to be torn up. aepartment- 

papers^^ihat ‘he 

treasurer, Ja^adar. or 

book, and usually,^ thirdly there is a mpm“ ^ general day- 

receipt endorsed upon it. and aft^r t^ ^ 

pared, and after that the monthiv shown is pre- 
stitched up, and the sheets prepared, and they are 

papers at so many places would be*^a dim ^^stroy so many 

given m one amount the papers would havfbeeVtkroyed^ 

have been produeeTbrth'^°*®,^°'“'"™*®' ‘he whole^ of them that 

pointoffac^°(‘S“^,hyJh^^.t^,33 I disturb them all 

are u^on separate sheets, not hind up in a book‘? '‘°'“">ents 

t K^nrt^^:;'" paper. 

would We be^ no objection ‘ime there 

ave an answer to my question-what was there to 
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prevent you destroying every one of these papers which have been pro- 
duced in confirmation of your guilt and that of the Maharaja ? 

A. There was no convenience to destroy the papers at so many 
places. ^ 

Q. What do you mean by no convenience ? 

A. There was no help, they could not be torn. 

Q. Just tell me this — what do they do with people in this coun- 
try who are guilty of poisoning others ? 

President — Are you right in using the word ‘-convenience” ? 

Interpreter — “Saved” is the word used. Sir Dinkur Rao will 
know it. 

President — Sir Richard Meade says it means “opportunity.” 

Interpreter — It is a common word. 

Serjeant Ballantine — “Opportunity” and “convenience” mean 
totally different things. 

President — Quite different things. Sir Dinkur Rao says that it 
means rather opportunity. For what we should call “opportunity” we 
should not say “convenience.” 

Serjeant Ballantine. — I don’t think, as I follow this out, that the 
fine meaning of the word will be important ; but still it has a very 
different meaning, and it may make a very important difference. 

The Interpreter refers to the word “saved” in the dictionary, 
wherein the word defined as “an interval, leisure, or convenience ; a 
brief intermission, a present occupation, a vacant or spare moment.” 

Q. Serjeant Ballantine. — Probably that definition would apply to 
either, but it would seem to be the idiom rather to mean “opportunity” 
here than “convenience.” 

Now I was just asking you that little question which I daresay, 
under all the circumstances, you can answer me — what do they do with 
people in this country who are found guilty of poisoning others ? 

A. What do they do ? — tliey are punished. 

Q. I suppose so, but what do they do with them ? Do they 

hang them as they do in our country ? 

A. Whatever punishment they may give, but I have not seen 

the law. 

Q. You have not looked into the law upon the subject, but have 

you no notion ? 

A. Yes, I have a notion. 

Q. I should have thought that you had some interest in the 
question. Just tell me what do they do ? 

A. Whatever the Judges think proper, they do. What can I say ? 

Q. But do they sometimes hang them ? 

A. Not at Baroda, I have not seen. 

Q. You have not seen it, but still you know your neck ight be 
in some risk, and therefore I ask you the question ? 

A. Is my neck in risk — ? 

Q. It was in risk ; it is all right now. Now why did you not give 
me an intelligible reason for your not destroying ]>apers which might 
have been the means of losing you your life, if found ? 

A. I have given the reason. 



IN POISONING CASES 


415 


O Then vou shall repeat it. 

A.' Such papers were at many places, therefore there was no con- 

venience to destroy them. 

Q. They were all under your control, sir ( 

A. Yes, they were. 

Q. And you could get at them all ? r • 

A. I used to send for them whenever the Maharaja sent lor in- 

Q. Never mind the Maharaja. Was there anything to prevent 
your getting hold of them if you wanted them ? 

A. They were with me. 

Q. What objection was there ? 

A. They were in my charge. 

Q. Then, being in your charge, and knowing that they would 
implicate you in a charge of attempted murder why did you not destroy 
them ? 

A. At that time I was not aware that there would be an attoch- 
ment, and that this time will come (Interpreter — “That he would be 
put in this position.**) 

Q. That is the only reason you can give ? 

A. Yes, no other reason. 

Q. Well, now, will you be kind enough to answer this question ? 
If you did not contemplate that this time would come, and that was the 
reason why you did not destroy the papers, why did you obliterate any 


why you 
part of them ? 

A. The ink was poured because there were no particulars of the 
goods. 

Q. To hide something ? 

A. Yes. 

Q. Connected with Salim ? 

A. Yes. 

Q. And connected with these transactions ? 

A. Yes, to conceal. 

did yo^u no?d?st 

^ivc and I had told karkoon to do as he could 
this b?ancr'^e you iuilcTrrl'hT “ 'summarise 

proof might not bc'found! this* tWngwrs resorted to! 

properly."’^* thinkVfarTra^hir^^^ uTsty 

he swear that he has lot inveXd the whol? '^“1 

Stato R^J^Th^ «« Maharaja. 

bring any accusation agaimt *t'he “a/AY ■were not sulTlcient t 

them an accusation is brought. but by pouring ink ^on 
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W itness. Because the Maharaja told rae to obliterate, I poured 
ink. The Maharaja said “Jtlmploy any means and make the arrange- 
ment. ® 

Serjeant Ballantine— Now, you know— just to follow the Commis- 
sioner’s view— did it not occur to you that the very mode by which 
attention would be attracted to these documents would be these great 
splotches of ink that you poured upon them ? 

A. Not at that time, it did not occur. 

Q. It does occur to you now ? 

Serjeant Ballantine. Perhaps your Lordship will allow me to hand 
these documents up. 

President. Not at present. 

Serjeant Ballantine. Well now, just a question or two further — did 
not you think it was rather a foolish thing to do, put all those splotches 
of ink on ? 

A. Now I feel from the consequences that they have incurred. 

Q. But that did not occur to your mind before ? 

A. I did not at first think there would be an attachment. 

Q. No, no. But did it not occur to you that these splotches of 
ink would attract attention ? 

A. When I was not under the impression that there would be an 
attachment, how should I bear any other impression about these ? 

Q. Then why did you do it ? 

A. In order to prevent the matter going out. 

Q. Unless you had made a confession of some kind do you think 
you would ever have got out of the jail ? 

A. I could not have got out of the jail. 

Q. You, first of all were put under a European guard ? 

A. For two days I was made to sit on the Senaputtee cutcherry 
or office at Baroda. 

Q. Alone or in company with any companion ? 

A. My companion was a sepoy, and I was there. 

Q. Two days and two nights ? 

A. Yes. 

Q. I suppose you went to bed ? 

A. I used to sleep there — W’hcrc I used to sit I used to sleep — in 
the same place. 

Q. With a sepoy to keep you company ? 

A. He was guardian to watch my running away. I used to con- 
sider him as my companion. 

Q. Well, after that what did they do with you ? 

A. From that place I was brought to the Residency. 

Q. And what was done with you there ? 

A. I was sent into a room guarded by European soldiers. 

Q. And when were you handed over to the police ? 

A. After sixteen days when I admitted, when I made an admis- 
sion or confession. 

Q. And what are you doing with yourself now — I mean when you 
are not in the witness-box ? 

A. They gave me a sepoy from there, they took me from the 
tent, and took me back there. If they tell me to get up, I get up, and 
if they tell me to sit down, I sit down. 

Q. Then you are not in the custody of the police now ? 
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A. 

Q. 

A. 

names. 

Q. 

? 


all 


Yes, of the police peons or sepoys. 

What are their names — do you know their names ? 

They are changed every four days. I do not know their 

What is to become of you wlien this is over — do you know at 


A. 

Q. 

A. 

Q, 


That will depend upon what all the Judges say. 

Just explain what you mean by tliat- 
Whatever comes to their mind tliey will say. 

What do you mean by saying that what will happen to you 
will depend upon what the Judges will say ? 

A. I am guilty, because I have admitted. If they like they will 
release me, if not I must hear their sentence. 

Q. Then, I suppose, it depends upon what is tlie result of this 
inquiry. Suppose the Judges should not believe a word you said, what 
should you do then ? 

A. I know that. I will then be punished. 

But if the Judges believe all you say, shall you then get off ? 
They will release me. I have got a certificate of pardon. 

How many plots were there to poison Colonel Pliayre ? 

All the plots which have been stated in the deposition. 

r>- u looking at the statement that you made before ISIr. 

itichey, and I just ask you how many plots were there ? 

A. I give these five things— four tolas of arsenic, two tolas of dia- 

ITnow^’ bottle. Besides this if there was anything, I do not 

Q. What is it you call in 
Is that the ants, snakes. &c. ? 

A, Yes. 

Well ?ou “‘■'■•ft*' attempt t 
A. 

Q. 

A. 


Q. 

A. 

Q. 

A. 

Q. 


your deposition “ physician’s stufi' ? ” 


Q. 

A. 

Q. 


The first or second, I don’t remember. 

Iry and remember. 

How can I remember it just now ? 

that I am looldng at wLt^you*^ stited before^^^M^^P^'^V^' ^ you 

state before Mr? Richev « fh/wT Richey. Did you not 

Colonel Phayre,-fiSt^ physleL„""lt‘‘r^ dist.net plots to^poi^o.^ 
plaster for Colonel Phavre’s boll »n3 L- secondly by poison in the 
discovered?** ‘ « boil and thirdly by the arsenii which was 

Q.' Thln^r'*®* be untrue ? 

the bottle ? physician’s stuff was the stuff coutained i., 

transfened ‘itT my 5ae.“ “ brought, and I 

A. Yes. otto-de-rose bottle ? 

Was that ? 

i don t remember the date, 


Q. 

A. 
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Q. Give me as near as you can. 

A. I did not then know that there would be an attachment, and 
that I would be granted a pardon or certificate. If I had known, I 
would have noted all the dates. 

Q. Now try and see if you have got it noted down in your 
memory. 

A. I do not remember the date. 

Q. Come, come, you have a very good memory. About when was 
the bottle given ? 

A. I don’t remember, but it must be in Ashvun (Interi)rctcr — 
Part of October and part of November.) 

Q. What time in October does it begin ? 

Interpreter. — It begins on the llth October and ends on the 9th 
November. 

Q. Are you sure that it was within that time ? 

Witness. Yes. 

Q. How long before the Dcwali ? 

A. If I had remembered those dates, I would have given you the 

date. 

Interpreter. The Dewali is the very following day after the month 
that you hav'c mentioned. 

Serjeant Ballantinc. ;I am very much obliged to you, but I knew 
that before I asked the question. (To witness) — How long before the 
Dewali ? 

A. I don’t remember. 

Q. Was it a week before ? 

A. A week or two ; I cannot say. 

Q. Well, was it a week or two, or was it more tlian two weeks ? 

A. It might be, I gave the bottle, I don’t remember. 

Q, Was it more than two weeks before ; let us have it 
particularly ? 

A. The five items were given during the whole of Ashvun month. 

Q. Now listen to me, my friend — when you gave this bottle did 
you perfectly well know it was for the purpose of poisoning Colonel 
Phayre ? 

A. Yes, I was aware. 

Q. I will just remind you that this was only last year . 

A. Last Ashvun. . . 

Q. Then do you mean to tell me that you cannot say witlun a 
week when you gave a bottle for the purpose of poisoning a fellow- 
creature ? 

A. No, I don’t remember the day. 

Q. I don’t ask you the day ; I ask you within a week. 

A. That too I cannot say. 

Q. Might it have been as early as August ? 

(Interpreter translates that month by Ashard.) 

Witness. That had passed away two months before. 

Q. Then it eould not have been in August ? 

A. What ? 

Q. That is a question to me ? 
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Interpreter. Yes. 

Very well, I will answer it. It could not have been in August. 

{Interpreter, at the suggestion of the President, asks the question, 
using the words Ashard and Shravun, each of which embrace a part of 
the English month August.) 

Witness. No. 

Q. Might it have been in September ? 

(Interpreter here uses the names of the native months Sliravun 
and Bhadurvudh.) 

Witness. The first note written to the Foujdaree was in Bhadur- 
vudh, the 9th (corresponding to the 4th October, 1874.) 

I am told that what he has said is that all this took place bet- 
ween the 4th October and the 9th November — since tliat day all this 
occurred. 

Q. Between the 4th October and the 9th November all tJicse 
attempts were made ? 

A. Yes, during that time all these five things were given. Bet- 
ween Bhadurvudh, the 9th and Ashvnn, the 15th. 

The Commission rose for tiffin at about 2 o’clock. 

The Commission met again at half-past two. 

Cross-examination resumed by Mr. Serjeant Ballantine. 


Q. Just about those sales of arsenic ; tell me, was there some 
edict in existence that no sales of arsenic should take place witliout the 
sanction of the Maharaja ? 

A, The arsenic could be had only at the Foujdaree. 

Q. And could it always be had upon the Maharaja's order ? 

A. The o£ficer-in-charge knows that. 

Q. But do you not know ? 

A. I don’t know ; ask the Foujdaree. 

Q. Do you mean that you don’t know that upon tlic order of tlic 
Maharaja arsenic could have been got to any amount ? 

A. With the Maharaja’s permission it could be had. 

1 . , ^ 'Vhy was it that when you 

had the Maharajahs permission you did not get it ? 

A. Horrausjee Wadia said that after asking the Maharaia he 
would give the arsenic. ^ 


f « I repeat the question, if you had the Maharaja’s permission 

to obtain the arsenic, what was the difRculty in gettinc^ it ? 

r,™* Maharaja had told me to bring it. He had not issued 

pcrmi^ion or an order to the officer himself. 

A Maharaja’s order ? 

Maharaja did not give an order, but told me to writo n 

note and say the arsenic was required for ho^es. “ 

a' Nooroodeen Borah lately ? 

A* you mean by lately ? 

Q. You know what I mean. 

Bnement ? ^ “fter I was in eon- 


A ' ? 

A. When do you mean-after I was in confinement ? 
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President — Let him give an answer to the question. Don’t let 
him put questions in reply. When did he see him last ? 

A. After I was in confinement he was brought before me once. 

Q. How long is that ago ? 

A. I don’t remember. 

Q, Do you mean that you have not seen him within the last two 
or three days ? 

A. No, I have not seen him in that time. 

Q. Last ■week ? 

A. No. 

Q. When he was confronted with you, did he say that you had 
told a parcel of lies ? 

A. He did not say anything, but I told him that I had given all 
in writing. 

Q. Did you say in his presence that you said you had purchased 
the arsenic from liim ? 

A. Yes, I said to him, “I have admitted that I bought arsenic 
from you. ” 

Q. Did lie say it was all a lie ? 

A. Before me he did not say anything. 

Q. Did he deny it ? 

A. He was confronted before me, and taken away again. 

Q. By whom ? 

A. Some officer — who it was I don’t remember. 

Q. Native officer ? 

A Vac 

Q. AkbarAIi? 

A. I do not remember. 

Q. Abdol Ali ? 

A. I do not remember. 

Q. Try and recollect. Was it Akbar Ali ? 

A. How can I remember just now ? 

Q. Was it Gujanund Vithul ? 

A. No. 

Q. But it might have been Akbar Ali or Abdol Ali ? 

A. I do not remember. It might be. 

Q. And so he was brought before you and you told him that you 
had purchased arsenic from him ? 

A. Yes. 

Q. Then he was taken off to prison again ? 

A. I do not know where he was taken to. 

Q. He was taken away by the officer ? 

A. Yes. 

Q. Was Goojaba brought to you ? 

A. Yes. 

Q. By Akbar Ali ? 

A. No. 

Q. By whom ? 

A. By Gujanund Vithul. 

Q. Did you tell him you had told all about him ? 

A. Yes. I told him that when he was sitting. 

Q. Then he was taken off again ? 

A. Yes. He also was sent back. 

Q. You have told us that you gave a bottle to Salim ? 

A. Yes. 
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Q. You knew it contained poison ? 

A. Yes. 

Q. Was that the ants and the other ingredients you mentioned ? 

A. I have already said so. 

Q. You said, did you not, that the Maharaja was present at the 
time the bottle was given ? 

The Advocate-General — He has not said that. 

Serjeant Ballantine said he might be mistaken, but wished the 
question to be put. (Question repeated.) 

Witness. Goojaba brought the bottle with the Maharajahs 
permission. 

President. Was the Maharaja present or not ? 

A. I have stated in my statement that the bottle was brought to 
my house hy Goojaba. 

Serjeant Ballantine — Was the Maharaja present when you gave 
the bottle to Salim ? 

A. I was with the Maharaja’s procession, and I went down to my 
house and gave the bottle to Salim. 

President. Cannot you say whether the Maharaja was present ? 

A. The Maharaja was not present. I gave the bottle at mv 
house. ^ 


t • Serjeant Ballantine. What did you say to Salim when you cave 
him the bottle ? ^ b 

A. To take this to Rowjee. 

Q. But did you tell him what Rowjee was to do with it ? 

A, It was not necessary to tell him. He knew it. 

Q. Did you or did you not tell him ? 

A, I did not. 

Q. Did you know what it was for ? 

A. Yes. 


Q. What was it for ? 

the bo^y. be caused upon 

Q. Do you mean upon the body of Colonel Phayre ? 

Yes. 

In what way ? 

By throwing it into his bathing or washing water. 

Did you hear afterwards that Rowjee had done so ? 

I do not know whether he did it or not. 

Re»U your memory and let me know when that was 
Do you mean the giving of tire bottle ? 


A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 


Q. lYes. 
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A. It was either before or after the Dusserah (24th October). 

I do not remember which. 

Q. Did you ever hear from anybody what had been done with the 
contents of that bottle ? 

A, No. 

Q. You never asked ? 

A. No. 

Q. Was Yeshwuntrao constantly about the palace ? 

A. Whenever there was business he used to come ; but on 
Mondays and Thursdays he always came. 

Q. And Salim ? 

A. Salim also used to come for the procession, and if notes were 
to be brought during the interval he used to come then. 

Q. Did you ever ask Salim what he had done with this bottle that 
you liad sent out to murder Colonel Pliayre ? 

A. No. 

Q. Had you no curiosity ? 

A. No. 

See Rahmatullah’s Art of Cross-Examination, pp. 201—225. 

For other illustrative cases, see Chapter “Of Doctor or Medical 
Witness.” 



CHAPTER LXVI 
In Riot Cases 


K In riot cases, the witnesses on either side are generally those 
who took part in tlie riot. It is very diflTicult to get uninterested 
witnesses in such a case. In communal riots it is almost impossible to 
get impartial witnesses. Hence it has been held that in communal riots 
it is unsafe to convict on the evidence of one witness alone, unless there 
is satisfactory circumstantial evidence. 1933 A. 834 : 55 A. 039, 1933 
A. 314 : 34 Cr. L. J. 689, 1933 A. 401 : 34 Cr. L. J. 765. 

2. In cases under S. 147, Indian Penal Code, where the evidence 
of the prosecution is all interested and inimical, it is necessary to 
scrutinize it very carefully. 1927 L. 617 : 28 Cr. L. J, 085. 

3. The safe and sure guide for arriving at the truth is to find out 

if some of the accused have got marks of injuries on their persons ; 
because in riot cases evidence is generally perjured and motive cannot 
be ascertained. 1931 A. 439, 1931 A. 712, 1934 A. 881, 107 

P. L. R, 1916. 

4. Generally both parties arc put up before the Magistrate for 
rioting. In the case of t>vo cross-cases of rioting tlie trial should proceed 
simultaneously and both cases should be disposed of at one and the 
same time. 20 C. 537. 


5. In riot cases discrepancy between evidence of certain eye- 
witnesses must occur. The eye has capacity to see many objects at one 
time. When, in the presence of numerous objects, it may not see all, 
but it will of necessity see a great number of them, A man looking at 
a crowd of people necessarily sees at once many persons in it, although 
probably he will see only a few distinctly and the rest after a confused 
manner. See Ram on Facts, Chapter II. 


6. Of the assemblage of images, which the human mind collects 
Irom all nature, the least clear and evident are those which are ex- 
plored by re^on and argument ; the more evident and distinct 
are those which are formed by the impressions made by external objects 
on the senses ; and of these the clearest and most vivid are those which 

Hence poetry abounds most in those images 
the senses and chiefly those of the sight,^in 
obscure by the more manifest, the subtle by the 

Part II?S V. p 67 


ly happens tW rt. ■ especially if sudden, it natural- 

are verv mueh ln^ff ,5" Perhaps of most persons present 

are repUly nothing distinctly. Their minds 

the object to another, so tliat they observe 

fined portions T^hev^^fo indistinct mass, than in separate de- 

see di&eren^^ ^hat 

rately from tL tn«s« ^ » and there is very little that sepa- 

Facte, Ch^. U. * ^ impression on their minds. Ram on 
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8. In the crowd, however, there may be same persons, who have 
composure enough to prevent their minds being distracted by a multipli- 
city of objects and can confine and fix their attention to particular 
matters only. And when the eye of the spectator has been attracted to 
some one thing, he may, for any special reason, as, for instance, an 
interest he takes in what some present may say or do, fasten his atten- 
tion on this particular object to the exclusion of others calculated to ex- 
cite his notice. But in the absence of any such cause of exclusive 
attention, the objects which will most attract the eye will naturally be 
those which are the most prominent in the scene. And it is certain 
that during a riot or tumult it is quite impossible for any one person to 
see distinctly all that takes place ; since while he is looking in one direc- 
tion something else will surely be going on in another and as different 
people may sec different things, so this thing may escape the notice of 
one person and that of another. Ram on Facts, Chap. II. 

9. People who have in the course of a riot received a number of 
slight wounds and one severe wound are generally incapable of telling 
when they received the severe one. Further, such wounded persons can- 
not, as a rule, state exactly how they received the blows. In short, the 
statements of wounded people, whenever the sense of touch is involved, 
must be received with great caution. Dr. Hans Gross, Criminal Investi- 
gation, p. 70. 

10. In the famous Bombay Tower of Silence Case, a number of 
persons were put on trial for assembling together with a common object 
of committing mischief, viz. to destroy Chal and tents and thereby 
committing an offence of being members of an unlawful assembly. They 
were further charged with the common object of enforcing the supposed 
right of the possession of a certain piece of land by use of criminal force. 
The case was conducted by eminent counsels, t,e., Messrs. Ferguson and 
Inverity were for the prosecution and Messrs. Anstey, Pherozeshah, 
Starling, Cragie, Lynch, Owen defended the accused. The cross-c.xamina- 
tion of the Police Officers and other eye-witnesses was very lengthy and 
effective. It is very instructive and the reader is referred to a work of 
great importance on the subject of cross-examination, i.e., “Principles and 
Precedents on the Art of Cross-Examination” by P. R. Aiyar, B. A. 
B. L. pages 389 to 413, where the cross-examination is given 

in extenso. 



CHAPTER LXVII 


In Suits for Damages for Accident in Railway or Omnibus. 


It is a common occurrence, that passengers sustain injuries l)y 
the negligence of servants employed by railway or omnibus companies. 
Sometimes the question becomes dilhcult, as there is some evidence of 
contributory negligence as well. The law relating to Railway may be 
summarized thus : — 


Injury to Passengers by Negligence of Railway. 

If any inconvenience or danger is caused by the negligence of the 
railway company, a passenger may lawfully attempt to get rid of it, 
provided in doing so he runs no obvious risk, and is not himself guilty 
of any negligence. If in such attempt he is injured, the company is liable 
in damages. 24 B. 1. 

The onus of proving the company’s negligence lies on the plain till 
but the onus of proving the passenger’s negligence is on the railway com- 
pany. 24 B. 1. 

It is the duty of the railway company to see that the doors of the 
carnages are jiroperly shut. Leaving the door open or unfastened 
amounts to negligence on the part of the railway company for the con- 
sequenccs of which the railway is liable to the passenger, thougli the fact 
of the door being open is not conclusive proof of negligence. 24 B 1 
12 Bom, L, R. 73, 41 A, 488. 


Omission to have a railway station properly lighted will give rise to 
a presumption of negligence. 1924 M. 154. 

It IS not enough that the lights on the railway sUtion should be 

suincient for the railway company and their own servants who know the 

premises, but they must also be enough to guide and direct strangers who 
arc unacquainted with the station. 9 W. R. 73 . ^ 

berths which carried a 

OnP or passengers might require for getting on to the upper berth 
One of the passengers folded the ladder, and kept it in a rack near the 

^ ladder fell on the plaintiff’s head and 

S!“l78 : 25 bC.\ R damages. 1024 

the lamp'’sTa"X"en'tili„fJrshed and“Jh 

down in the urinal i^a deefn^t d 'd"- darkness, fell 

railway should protect dnTJr ^ and sustained injuries. Held, that the 

walls around them^ and pfnnoT platform by erecting 

The railway ^nnoT’sav that Z darkness 

which are late walk up and dowiJ^Thrortr TT trains 

M. 154 : 45 M. L. ^42^. ^ ° platform at their own peril. 1924 

on the^par^roAhriailwiy*! "(mi" tSs L "‘t Vv^^nd % 
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CROSS-EXAMINATION 


Mere over-sliooting even with an invitation to alight is not neces- 
sarily by itself negligent. 7 Bom. L. R. 119. 

Plaintiff sustained injury when alighting from carriage which had 
over-shot the platform. It appeared that the plaintiff alighted on the 
implied invitation of the railway where the train stopped, and there 
were no lamps and no warning was given to the plaintiff that the 
train had passed the platform. Held, he was entitled to damages. 31 B. 
381 (P. C.). 

Althoiigli a railway company are liable for injury caused by their 
negligence, yet, if they can prove that the plaintiff was himself guilty of 
negligence whicli was the immediate cause of the injury, they will not be 
liable, as plaintiff is guilty of contributory negligence. 47 M. L. J. 887. 

Where the passenger was travelling with his arm projecting out of 
an open window and was injured by the open door of a stationary 
train on the up line of the station, it was held that the plaintiff was 
guilty of contributory negligence and was not entitled to damages. 37 B. 
575 : 12 Bom. L. R. 73. 

A passenger must travel inside and not outside the compartment. 
If he travels outside and gets injured, the company is not liable. 34 B. 
427. 


A girl of 7 years, while crossing a railway line with a bundle of 
grass was run over by an engine and lost her right arm, and right leg. 
The evidence showed that the engine driver did not see the child and 
and the fireman saw the child only at a distance of 4 or 5 feet from the 
engine. It was also in evidence that the people living in the neighbour- 
hood were in the habit of crossing the railway line and using it as 
a short cut to tlie knowledge of the railway authorities ; held, that the 
company was not liable. 48 M. 417. 

If a person crosses the railway line he must take utmost caution. 
The plaintiff will be guilty of negligence in not keeping a sharp look 
out for passing engine. The plaintiff was only a licensee if not a tres- 
passer, and under the law the defendants could not be liable unless they 
had placed any trap. 48 M. 417. 

In the cases of accidents by crossing the line, if both parties arc 
negligent, it is the party who is last negligent that is made responsible 
for the same. 48 M. 417. 


Where the railway train ran into and damaged the jdaintiffs 
carriage while crossing on the level crossing, the company was liable m 
damages as the gate was left open. 41 C. 308. 

If a person attempts to enter a carriage while it is in inolion, he 
does so at his own risk, and the company will not be liable for the result- 


ing injury. 35 B. 478. 

Where children used to play on a timber pile and one of the children 
was run over by a train it was held that they were licensees so far as the 
timber pile was concerned, but there was no invitation or leave to go on 
to the main line. 48 M. 417. 

A passenger, seeing that his compartment became greatly over- 
crowded, stopped the train by pulling the communication chain, where- 
uDon the driver and the guard got down from the tram, pul ed the pas- 
senger out of the compartment and slapped him, and handed hun 
over to the police. The passenger filed a suit against the railway lor 



IN SUITS FOR DAMAGES FOR ACCIDENT IN RAILWAY OR OMNIBUS 427 


ilainages. Held, that the company was not liable for the assault com- 
mitted by its servants in the coni'sc of the arrest, because company had 
no authority under S. 108, Railway Ac t, to arrest for the offence of pull- 
ing the communication chain. 43 B. 103. 

In assessing damages for injury, three items are to be considered, 
i.c., expenses, pain and suffering, and loss of income, past and prospec- 
tive. 38 B. 552, 1924 B. 278. 

Where a passenger had some currency notes about Iiim at the time 
of the accident, the loss of such notes could not be the cause of action 
against the railway as it was only a remote result of the accident. 38 B. 
352, 1024 B. 278, 1925 L. 030 : 6 L. 451. 

Railway is liable only for those results which immediately flow out 
of its wrongful act. 1925 L. 030 : 0 L. 451 : 90 I. C. 1020. 

No sentimental consideration should influence the Court in assess- 
ing damages. 1927 A. 084 ; 52 C. 002. 

Tlic expenses of the funeral of the deceased cannot be taken into 
account in assessing compensation. 10 B. 254 but see 52 P. R. 1914. 

The proper way of finding out the financial loss to the plaintiff is 
to form some estimate of what the value of the continued life of the de- 
ceased would have been to the plaintiff. 1920 N. 271, 1933 M. 505. 

Where a person loses his life as a result of an accident, the value of 
his life does not depend on the number of the dependents but on bis 
earning capacity. 1920 A. 703 : 1922 C. 317. 

Where the sole source of income of the deceased was cultivation by 
personal libour, the probable duration of the cap.acity of the deceased to 
supply labour for the cultivation must be taken into consideration wliilo 
assessing damages for his debt. 1927 A. 684. 

Injuries to Passengers by Crossing Line 

A girl of 7 years, while crossing a railway line with a bundle of 
grass, was run over by an engine anil lost her right arm. and right leg. 
The evidence showed that the engine driver did not sec the child and the 
fireman saw the child only at the distance of 4 or 5 feet from the engine. 
It was also in evidence that the people living in the neighbourhood were 

in the habit of crossing the railway line and using it as a short cut to 

the knowledge of the railway authorities. Held, that the company was 
not liable. 48 M. 417, 


T'l, the railway line he must take utmost caution, 

ihe plaintiff will be guilty of negligence in not keeping a sharp look out 
for passing engine. The plaintiff was only a licensee if not a trespasser, 

and under the law the defendants could not be liable unless they had 
placed any trap. 48 M, 417. 

Linc. ^ 48^M 417 ^^ ^ negligent that is made responsible for the 

£™" »™'y" S.’sl*’; 5,; 
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Injuries to Persons— Assessment of Damages 

Railway is liable only for those results which immediately flwv out 
of Jus wrongful act. 1925 L. 636 : 6 L. 451 ; 90 I. C. 1026. ^ ^ 

No sentimental consideration should influenee the Court in assess- 
ing damages. 1927 A. 684 : 52 C. 602. 


TJie expenses of the funeral of the deceased cannot be taken into 
account in assessing compensation. 16 B. 254, but see 52 P. R. 1914. 

The proper way of finding out tlie financial loss to the plaintiff is 
to form some estimate of wliat the value of the continued life of the 
deceased would have been to the plaintiff. 1926 N. 271, 1933 M. 505. 


Where a person loses his life as a result of an accident, the value of 
his life docs not depend on the number of the dependents but on his 
earning capacity. 1926 A. 703, 1922 C. 317. 


Where the sole source of income of the deceased was cultivation by 
personal labour, the jirobable duration of the capacity of the deceased 
to supply labour for the cultivation must be taken into consideration 
while assessing damages for his debt. 1927 A. 684. 

In assessing damages for injury, three items are to be considered, 
/.e., pain, expenses and suffering, and loss of income, past and prospec- 
tive. 38 B. 552, 1924 B. 278. 


Injuries to Persons — Contributory Negligence 

Although a railway company are liable for injury caused by their 
negligence, yet if they can prove that the plaintiff was himself guilty of 
negligence which was the immediate cause of the injury, they will not 
be liable as plaintilf is guilty of contributory negligence. 47 M. L. J. 887. 

Where the passenger was travelling with his arm projecting out of 
an open window and was injured by the open door of a stationary train 
on the up line of station, it was held that the plaintiff was guilty of con- 
tributory negligence and was not entitled to damages. 37 B. 575, 12 
Bom. L. R. 73. 


Liability of Railway for Negligence of Servant 

Where certain railway clerks exceeded their authority in accej)ting 
boxes containing fireworks for despatch by passenger’s train, but 
whieh could not be sent by passenger train, the company is bound to 
despatch it by goods train, with all reasonable speed and is not entitled 
to charge a higher rate. 43 A. 623. 

Where lower rate was charged by the booking clerk than that 
mentioned in the tariff, the railway company cannot demand charges at 
the tariff rate at the destination because the consignor was not responsi- 
ble for the clerk’s mistake. 1932 A. 540 ; 54 A. 557 ; 138 I. C. 439. 


Lighting of Railway Station 

Omission to have a railway station properly lighted will give 
rise to a presumption of negligence. 1924 M. 154. 

It is not enough that the lights on the railway station should be 
sufficient for the railway company and their own servants who know the 
j)rcinises, but they must also be enough to guide and direct strangers 
who are unacquainted with the station. 9 W. R. 73. 

A passenger while going to the urinal at a railway station, wh en a 
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the lamps had been extinguished and there was complete darkness, fell 
down in the urinal in a deep pit and sustained injuries. Held, that the 
railway should protect dangerous places on the platform by erecting 
walls around them, and cannot keep the place in total darkness. The 
railway cannot say that the passengers waiting for trains which are late 
walk u]) and down the platform when waiting for the train at their own 
peril. 1924 M. 154 : 45 M. L. J. 424. 

Plaintiff sustained injury when alighting from carriage which had 
over-shot the platform. It app.'ared that the plaintiff alighted on the 
implied invitation of the railway where the train stopi>ed, and there were 
no lamp, and no warning was given to tlie plaintilT that the train had 
passed the platform. Held, he was entitled to damages. 31 B. 
581 (P. C.). 

Illustrations. 

(/) Lord Birkcnheail was a wizard of a lawyer. He was retained 
by defendant in a suit brought by a young man, for damages for accident 
in a railway collision. PlaintilT alleged that he had damaged his arm 
to such an extent that it had become absolutely useless. His cross- 
examination proceeded as follows : — 

Q. Well, young man, you say that your arm has become absolute- 
ly useless after tlic accident. Will you show to the jury how high you 
can lift your arm ? 

A. Yes ,* (The plaintiff lifted his arm about four indies with 
groans and complained of acute pain). 

Q. I am very sorry to have tronblcil you like that. But it was 
quite essential to assess the damages. Now will you show to the jury 
how higli could you raise your arm before the accident so that exact 
amount of damages could be asccrbiincd ? (The question was so 
rapidly put that the plaintilT ditl not realize the import of it and at once 
raised his arm upward over his licad, at full length). 

A. Tills much. 


This settled the case for the plaintiff. It was obvious that he was 
only pretending. 

{//) In a suit for damages against an omnibus company for runniiur 
over the plaintiff, cross-c.xamination proceeded as follows : ” 

Q. “Now, Sir, isn’t it a fact that every single share-holder in tlie 
company in a nominee of your own ? ” 

A. “Perhaps— but — 

Q. “Answer the question. Yes or no. You say ‘ Yes.’ Now let 
fou^ bV penny-piece of the director’s ‘ qualification ’ 

A. “Yes.” 

so far from its being the fact that onr 


^ an action against a railway comnanv fnr 

station ^aid thi^'f^ received through falling between the platform^of a 
w«?negTient in the company 

allowing such a space to exist— about one foot Th^ 
construeted,''and'‘thar''4e**^^^^ and the step were safely . 

not taking car^^Ilt left tKiLr 
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Tlie plaintiff was cross-examined : — 

Q. “You say you left the carriage carefully when the train was 
at a stand-still, and it w’as daylight ?” 

A. “Yes.” 

Q. “Then how w'as it that you came to miss the step ?” 

A. “It was too narrow.” 

Q. “You think it should have overlapped the platform ?” 

A. - Yes, or been nearer to it.” 

Q, “Do you know that thousands of persons have used that plat- 
form daily since 1870 ?” 

A, “Perhaps.” 

Q. “And that no accident lias been traceable to the station or the 
carriage ?” 

A. “Perhaps.” 

Tlic next witness was a surveyor, w'ho sw'orc that a distance of a 
foot between the step and the platform was dangerous. 

Cross-examined : — 

Q. “What experience have you of railway ?” 

A. “Well, I am share-holder in one or two.” 

The other witnesses were left severely alone. 

The jury found for the defendant. See 20 M. L. J. 225. 

{iv) “Some two years ago I was in New York City, overlooking 
the taking of some depositions in the case of a lady who had instituted a 
damages suit against the railway comjiany by which I was employed. 
She lived in Tennessee, and was travelling through Virginia. There had 
been a heavy rain that had washed a lot of sand down upon the track. 
The locomotive ran upon this sand and quietly and .sweetly turned over. 
Nobody was hurt so far as we could tell except this lady. From many 
years she had been under treatment for some ailment to one of her limbs. 
She was on the way to her specialist in New York then for further treat- 
ment of this limb. It was the deposition of this specialist that we were 
taking. Our counsel in charge of the case was conducting the cross- 
examination. Our counsel went on and developed her condition before as 
being very similar to that in which she was at present, in the fact that 
she had been on her way to her doctor for treatment at the time of the 
accident complained of. The witness testified all right as to wliat the 
condition of this good lady was ; our counsel turned to me by way of 
consultation and said in a low voice. 

‘The other side did not ask him whether or not her present condi- 
tion is due to the turning over of that car, or whether it was due to the 
old aliment. Shall I ask him ?’ 

‘No, do not do it.’ 

‘Yes,’ he said, ‘I think I had better ; I think I shall. I believe 
that will end the law suit.’ 

‘So do I,’ I replied. 

‘Well,* said he, ‘he is obliged to say it ; he is obliged to say it.* 

‘Remember he is her doetor, he has been getting her money. I 
believe it a fine question to ask, but I would sooner ask it of the jury. 
The jury cannot e.xplain it like that doctor can.’ Rut still he insisted. 

‘Well, I will take the responsibility,’ he added. 
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‘Very well, you are incliarge. Ask it and then will come to 
deluge, ’ I told him. 

So he asked the question and the doctor said : — 

‘Yes, she had that ailment, but I thought she was completely cured 
of it. She was so severely shaken up in this accident that it has turned 
the whole thing loose worse than ever.' 

That was a fine question, a very learned question. It was a costly 
(juestion for I turned back home and paid her £ 10,000 damages.” 
14 Cr. L. J.. p. 28. 

(v) One Mr. Brown was suing for damage for injuries, and was being 
cross-examined by Duke, K. C. 

Q. ‘T gather that you did not see nor hear the approaching 
vehicle ?” {N.B . — It was a grocer’s cart). 

A. “Not I. ^Vhy the first thing I see or hear was the wan a-top 
of me. I was being scrunched before I knew where I was.” 

Q. ‘*1 understand. You say you neither saw nor heard the 
approaching vehicle ?” 

A. “That’s right. Not I — never at all,” the witness said plea- 
santly. 

Q. ‘‘You were ovcrbiken opposite the post ollice, 1 believe ?” 

A. “Yes, I was in the middle of the road.” 

Q. “\Vhat were you doing that you did not see or hoar the ap- 
proaching vehicle ?” 

A. “Nothing, look here.” 

Q. “Answer my question, please.” 

A. “Well, but look here. Guv’ nor.” 

Q. “Answer my question, please.” 

A. “Nothing, but having a bit of a lark with one or two others.” 

Q. “Having a bit of a lark ! Do you mean, you were dancing 
on the pavement 

A. “Perhaps I was, perhaps I wasn’t.” 

Q. “Were not you dancing on the pavement with a young lady 
wlicn the vehicle came round the corner thirty'' yards away ?” 

A. “Perhays I was, pcrliaps I wasn’t.” 

Q. “And didn’t the young lady' run away' from you ?” 

A. “I don’f say nothing.” 

Q. “And did not y’ou run after her and so into the vehicle ?” 

A. “Perhaps.” 

Q. “Answer the question please.” 

A. “Well, what right bad the cart to be there, I ask ?” 


Counsel— “The jury will tell you— thank you.” 

20 M. L. J„ pp. 227-228. 

(ui) This was an action for damages against a Tramway Co. The wife 

of a respectable builder in the country was on a visit in London. A 

tram-car, which she hailed, had stopped. As she was getting on the 

platform at the entrance of the car, the driver started the car, which 

went on with a jerk, and the lady' unable to retain her footing with 

one foot on the ground and the other on the platform, was thro>vn 
down with considerable violence. uiruwn 


She was taken to a surgery, where she fainted, and was after- 

wards conveyed to her lodgings. There she remained under medical 
treatment for several weeks. mtuicai 
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After returning to her home in Yorkshire she became worse, and 
was attended by a local doctor. He saw at once that she was suffering 
from a broken rib. This fact he communicated to the manager of the 
Tramway Co. Their “Medical adviser’ ridiculed the idea of a broken 
rib, although the local doctor had stated in his report that if the Tram- 
way’s “Medical adviser” would come down, he could ascertain the fact 
without difficulty, and that he could hear the rib was broken when the 
patient breathed. The medical gentleman, however, of the Tramway 
Co. was perfectly certain without any examination that the rib was 
not broken, and for this most satisfactory reason that if it had been, he 
must have discovered it. Other doctors for the Company were also 
prepared to give evidence for the Company that “it was impossible for 
a rib to be broken and not to be discovered on the first examination.” 
The reader will bear this in mind, as it will be of some importance at a 
later stage. 

The local doctor desired the Company’s medical officer might 
be sent down, so as to prevent it being said that it was a “hole-and- 
comcr examination.*’ They refused, however, to do so. Having exa- 
mined the injured woman, they were quite sure that if the rib had been 
broken they must have discovered it. 

The issue was simple enough. Did the car start without allowing 
the woman time to get in ? 

The cross-examination should have been directed to that issue ; 
but the Tramway's counsel thought othenvise. His first question 
wiis : — “Did you not at one time keep a greengrocer's shop ?” — In- 
tended to show that greengrocer's rib vtas not of so much value as a 
builder's. That first necessity of an irrelevent question is that it should 
be harmless ; the second, that it be useful. Tliis, as the reader secs, 
was neither the one nor the other. 

The answer was : “Never.” 

The next question was equally damaging to the defendants. 

Q. “Has not your husband mortgaged his house ?” 

A. “Not that I know of. I never heard of it, if he has.” 

Q. “Be careful, madam ; you are on your oath. Has not your 
husband mortgaged his house ?” 

A. “I have said I have never heard of it.” 

Q. “Do you keep the books, madam ? Now, be careful.” 

A. “Keep the books ?*’ she said. 

Q. “That is my question.” 

A. “Do you mean his trade books ?” 

Q. “Do you keep the books ? was my question. Answer it. 
madam.” 

A. “I keep the rent books and let the houses.” 

Q. “Has he got any houses, madam ? Take care ; you are on 
your oath.” 

A. “Certainly he has.” 

Q. “Why ; has he not applied for donations to a friendly society 
because he was hard up ?” 

A. “I never heard of such a thing.” 

Q. “Will you swear that, madam ?” 

A. “ I have sworn it.” 

All this, it may be noted, has nothing to do either with the broken 
rib or the starting of the car without giving the lady time to get in. 
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The next importai.t witness was the local doctor. His evidence 

was merely as to the injuries. He might have been let alone Jithout 

much harm. But he was subjected to the same •severe kind of cross- 
examination as everybody else was who went into the witness-box. 


Q. “ Will you swear. Sir, that a rib was broken ? On your 

oath, Sir ? ” , i 

A. “ Most certainly,” aiisw’ercd tlic doctor. 

Q. “ How did you test it ? ” . 

A, It required little testiug, \ou could liear it. 

Q. “Will you swear that ? Now, be careful, Sir ; we have doctors 


here.” 


A. “Yes ; but they did not come to examine the plaintiff when I 
urged the Company to send them.” 

Counsel “I did not ask you that. Sir. Confine yourself to ans- 
wering my questions, please.” 

That is proper ad vice, no doubt ; but questions sometimes have 
a wide range, which cannot be contracted after they arc asked. The 
time to limit them to the exact ansNver you wisli is before you ask them. 


Q. “You have been in trouble, haven’t you ?” 

A. “Trouble ?” 

Q. “Oh, you know what I mean. Come now, haven’t you been 
in trouble ? Were you not charged w'lth indecently assaulting a girl ?” 

These were the learned counsel’s ‘^instructions.” 

The witness, ov’crwhelmcd with anguish, admitted it. But the 
matter was soon set right. The doctor broke down in the w itncss-bo.x ; 
but the Judge came to his relief, and ascertained tliat many years ago a 
false blackmailing charge w’as made against him by a dissolute girl, to 
whom he had gratuitously rendered service, but it had been at once 
cleared up ; the doctor was proved to have been innocent of the charge ; 
and, retaining all his appointments in the town, retained also what was 
more valuable : the respect and esteem of all who knew him. 

Such an attack on his character and his professional honour had its 
effect upon the Jury, and there was no need to call further evidence. 
They showed their opinion in damages, not in the c.xprcssion of their 
sympathy for the doctor. Sec Harris, pp. 55 — 60. 


{vii) This was a suit for heavy damages against a railway company 
for injury caused to the plaintiff, a woman, while travelling in the Railway 
car. Expert physicians swore that the plaintiff had a lesion of the 
spine and was suffering from paralysis as a result of the accident. 
According to the testimony of the doctors her malady was incurable 
and permanent. The records of the legal department of this railway 
company showed that these same medical gentleman had, on a prior 
occasion in the case of a Mr. Hoyt against railroad, testified to the same 
state of affairs in regard to Rlr, Hoyt’s physical condition. He too 
was alleged to be suffering from an incurable lesion of the spine and 
would be paralysed and helpless for the balance of his life. The records 
of the company also showed that Hoyt had recovered his health 
promptly upon being paid the amount of his verdict. At the time of the 
present trial, Hoyt had been employed by H, B. Claffin & Co, for 
three years. He was working from seven in the morning until six in 
the evening lifting heavy boxes and loading trucks. 
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-The moment tl)e pysicians had finished their testimony in the 
case, this man Hoyt was sub-paenaed by the railroad company. On 
cross-examination, these physicians both recollected the Hoyt case and 
their attention was called to the stenographic minutes of the questions 
and answers they had given under oath in that case. They were tlien 
asked if Hoyt was still alive and where he could be found. They both 
replied that he must be dead by this time, that his case was a hopeless 
one, and if not dead, he would probably be found as an inmate of the 
public insane aslyums. 

At this stage of the proceedings Hoyt arrived in the Court-room. 
He was requested to step forward in front of the Jury. The doctors 
were asked to identify him, which they both did. Hoyt then took the 
witness-stand himself and admitted that he had never had a sick 
moment since the day the Jury rendered a verdict in his favour ; that 
he had gained thirty-five pounds in weight, and that he was then doing 
work which was harder than any he had ever done before in his life ; 
that he worked from early morning till late at night ; he had never 
been in an insane asylum or under the care of any doctor since his 
trial and ended up by making the astounding statement that out of 
the verdict rendered him by the Jury and paid by the railroad company, 
lie had been obliged to forfeit upwards of £ 1,500 to the doctors who had 
treated him and testified in his behalf. 

« 

The result was a verdit promptly in favour of the railroad company. 
Sec Wellman, pp. 93-94. 

{viii) This was a suit brought on behalf of the next-of-kin, to recover 
damages for the death of one John McQuade who had fallen from a 
surfaec railway car and had broken his wrist so that the bone jicnc- 
trated the skin. This wound was slow in healing and did not close 
entirely until some three months later. About six months after his 
aecident, McQuade was suddenly taken ill and died. An autopsy dis- 
closed the fact that death resulted from inflammation of the brain, and 
the effort of the exjicrt testimony in the case was to conneet this abscess 
of the brain with the accident to the wrist which had occurred six months 
previously. 

The expert doctor who had never seen McQuade in his life-time, 
gav'c it as his opinion that the broken wrist was the dircet cause of the 
abscess in the brain, which in turn was due to a germ that had travelled 
from the wound in the arm by means of the lymphatics up to the brain 
where it had found lodgment and developed into an abscess of the brain, 
causing death. 

The contention of the railway company was that the diseased 
condition of the brain was the result of a cold or exposure, and 
in no wise connected with the accident ; and that the presence 
of the large amount of fluid which was found in the brain after death 
could be accounted for only by this disease. 

During the cross-examination of this medical expert, a young 
woman, wearing a veil, had come into Court and was requested to stej) 
fonvard and lift her veil. The doctor was then asked to identify her 
as a Miss Zimmer, for whom he had testified some years previously in 
her damages suit against the same railway company. 
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At her own trial Miss Zimmer had been carried into the Court- 
room resting in a reclining chair, apparently unable to move her 
lower limbs, and this doctor had testified that she was suffering from 
chronic myelitis, an affection of the spine, which caused her to be 
paralysed, and that she would never be able to move her lower limbs. 
His oracular words to the Jury were “Just as she is now, gentlemen, 
so she will always be.” The witness’s attention was called to these 
statements, and he was confronted with Miss Zimmer, now apparently in 
the full vigor of her health, and who had for many years been acting as 
a trained nurse. She afterwards took the witness-stand and admitted 
that the Jury had found a verdict for her in the sum of £ 1,500 and that 
she had ever since earned her livelihood as a nurse. See Wellman, 
pp. 94-95. 



CHAPTER LXVm 


In Suits for Breach of Promise of Marriage 


It is generally seen that in a suit for damages for breach of contract 
of marriage, the girl or her parents always exaggerate things to a large 
extent in order that they may recover the maximum amount of damages 
from the defendant. 


The evidence of the girl requires careful scrutiny. It requires great 
tact to handle such a witness. A woman has always an advantage of our 
counsel. The lawyer is bound by every law of decency, policy and man- 
ner to treat her with utmost consideration. But sometimes she is too 
c!e\ er for a lawyer. 

In an action for breach of promise to marry, the defendant is 
entitled to prove that the plaintiff is a person either of bad character or 
of coarse and brutal manners. See Taylor, S. 358. 


The following decisions will be found useful : — 

A contract was entered into between two Hindus that the daughter 
of the one would bo given in marriage to the son of the other. Tlic 
contract was broken. Damages of two kinds will naturally result : (/) 
the pecuniary loss, if anv, and injury to the feelings and prospects to the 
bride and bridegroom personally, {ii) the pecuniary loss and the loss to 
the credit and reputation of the family of the injured party. 1937 M. W. 
N. 1274. 


A suit by the father of the bride for damages suffered by liim as 
head of the family and as father of the bride is not strictly an action for 
breach of the promise of marriage. S. 73 must be applied to the case. 
1937 M. W. N. 1274. 


In case of breach of contract of marriage, a claim to recover an 
amount bv way of increased expenditure on the bride’s subsequent marri- 
Ue alleged to he due to her having been discarded cannot be allowed, 
because the increased expenditure docs not naturally and directly arise 
from the breach of the first marriage, and is generally too remote a 

consequence. 19.37 M. W. N. 1274. 

Money advanced on the faith of a promise to give a girl in marri- 
nifo or settling a marriage can be recovered in case of breach of contract, 

Xc 1054! 19.34 L. 544 : 152 1. C. 913, 7 P. R. 1880, 1 C. L. J. 261, 1923 

N. 29fi : 74 I. C. 107, 14 W. R. 154. 

In case of breach of contract of marriage Court will allow refund of 
money as well as compensation. 1934 L. 544 : 152 I. C. 913. 

Where a contract of marriage is not performed, property ^fted or 
money paid under it can be recovered back. 16 B. 673, 7 Bom. H. L. R. 
122 65 1 C. 81(C.), 10 C. 1054, 1928 N. 89 : 106 I. C. 803, 1 C. L. J. 
201! 113 P. R. 1919, even though the plaintiff himself broke the contract 
by refusing to give the bride in marriage. 41 M. 197. 

If the marriage lias been solemnized, the money cannot be recovered 
by suit. 32 M. 185. 1926 P. 582 ; 5 P. 646 : 99 I. C. 782. 

Where plaintiff advanced money to the defendant in consideration 
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of his dau-^liter’s betrothal and the /lance died, **^^^*^^ 

moneyt not maintainable. 27 P. L. R. 1915 : 27 I. C. 1008. 

Defendant promised to give his minor girl m 
tiff in consideration of a sum of money. The defendant f ^ 

his part of the eontract. Held, that the plaintiff can bring a suit for the 

recovery of money paid. 10 C. 1054. 

An agreement to remunerate or reward a third person in considera- 
tion of negotiating a marriage is contrary to public polic) . 1 * M. 0, 1. -0 
P. 582 ; 5 P. 640, 13 B. 12G (131). 

Illustrations 


(/) This was a case of breach of promise of marriage with a claim 
for heavy damages by a young and attractive lady against a much elder- 
ly man who was a rather rough, shabby and unsliavcn man. wlio was 
runnimr a big and prohtable business. The defendant conducted his 
own case. His plea was that the marriage fell through on account of 
tlie coldness of the lady ratlier than any fault of bis own. The follow- 
ing is tiie kind of cross-examination adopted by the defendant : — 

He asked if she had a letter in which he complained of her 
conduct. 


“Yes, she had.” 

Of course the learned counsel for the plaintiff was on his legs 
in a moment with his objection : — “No notice to produce my Lord," 
Beautiful pettifoggism this was, which told well with tlie Jury, who 
concluded that the counsel did not dare to produce it. What else could 
they think ? No notice ! They, the Jury, wanted to see it. 

“No notice to produce,” the counsel repeats triumphantly with a 
defiant shake of the head. 


The .Jury sliook tlicirs too ; and well they might, if this was a<l- 
vocacy. 

“You have given no notice to produce,” says the Judge, with a 
smile. ® 


T am not acquainted, my Lord, with the forms of law. She has got 
it there, I daresay, without any notice. If I had had the means of employ- 
mg a lawyer, my Lord, I should not have been in my predicament • but 
I was not up to this sort of thing. Then the Jury must not see it, I 


‘<I asruTe" YOU ” "Uh' I'"*' ’’'‘'’‘"S " counsel,” says my Lord, 

j, assure you. Which was quite true. ^ 

iiMf . iJ afford it, your Lordship, tliat is why a solicitor would 

not take up my case. I am only a poor man.” s*oiieuor would 

abouttYal prLently*!”'** counsel. “We will see 

“What is the date of that letter ?” asks the Judge. 

I wrote ‘to'^^kV^-! “"“y in Cumberland. 

“I object ” emphatically cries the astute pleader. -I object.” 

- X .Ot eh^enT^ry tr^nruTo^LM^^ 
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‘•Which do you object to ?” inquires the Judge, “to his asking her 
to come back or the five children ?” 

“Oh, my Lord,” deprecatingly answers the counsel, “this is too bad. 
I object to all of it ; he has given evidence of the contents of a letter 
which there was no notice to produce. Really, iny Lord !” 

“How old arc your children ?” asks the Judge, “it does not require 
any notice to produce them, I suppose.” 

“The oldest is fifteen, my Lord, and the youngest two years and 
eight months.” 

“Do you object to that Mr. — ?” 

“Oh, no my Lord ; it is no use to my objecting ; it is in now.” 

“Is there anything in that letter,” asks a Juror, “that the counsel 
is afraid of, as he don’t want it read ? Because if it has anything to do 
with tlic case v/e should like to sec it.” 

“Oh Dear, no Sir,” answers the learned Queen’s counsel with quite 
a ready wit, “only there was no notice, Sir. But, of course, I should wisli 
it to be read — I want it read. Indeed I should have put it in myself if 
you had not asked for it.” 

This surely is not a good style of advocacy. 

Part of the letter had really been quoted in the opening speech. 
And now comes the other part, amounting to this. The defendant 
could not alTord a house-keeper, there was no one to look after his 
molherlcss children, and his business was going to rack and ruin ; — at all 
of which there was much laughter, not at the misery but at the skill of 
the defendant. 

“My Lord,” says he, “here is her answer to that letter.” 

Up jumps the plaintiff’s counsel once more with his lamentation : 

“Oh, my Lord, (another objection): lie ought to have had inspection- 
letter kept back” — and so on, making the administration of justice look 
more like a burlesque than a business proceeding. 

But the letter was at last read. True, there was neither warmth 
nor feeling in it, hardly civility. It was rather the letter of a common 
scold than a lover. No wonder the learned gentleman tried to conceal 
it behind technicalities. When the defendant has thus evoked the sym- 
pathy of the Judge and the Jury in his favour, the following cross- 
examination of the defendant by the plaintiff’s counsel is not at all 
suited : — 

Now, then, said he jumping from his seat to cross-examine : — 

Q. “You live in a house, do you not, of a hundred and twenty 
pounds a year, do you not ? Now be careful, Sir, we know something 
about you.” 

A. “That is what keeps me poor, that and my family leaves me 
without a penny. They put on twenty pounds last year to it.” 

Q. “What is your business worth. Sir ? Be careful, now.” 

A. “I am careful,” says the man, “as careful as ever I can be.” 

Q. “What is your business worth, is my question,” repeats the 
counsel. “What would you take for it ?” 

A. “Well,” says the defendant, “if you like to clear up what I 
owe, you can walk in and I will walk out ; and you will find you won’t 
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get^much of a Jiving then. But perlmps you migJit not have a family, 

Q. “What about good-will ?” asks the counsel. 

A. “Good-will — well. Sir, — all at.” 

Q. “But you have other property, have you not, Sir ?” 

A. I have and here it is,” said tlie man, producing some pawn 
tickets. 

Q. “Do you mean to swear, Sir, tliat you have no otiier property ? 
Come, now, be careful, Sir, — we have got witnesses.” 

A. “Ido, Sir.” 

Q. “No money ?” 


A. might have a few shillings— she thought I had a good deal 

no doubt/ 

Q. ‘'>Vhy do you say she thought yo.i had money ? 

A. “Because they were always wanting it.” 

Q. “Whom do you mean by they ?” 

A. “She and her motlicr and father.” 

ankr * money in the 

A. “Not as I know of.” 


Q. “Slie has told us you have. ” 

“Well, if you like to believe 
have enough to do.” 


all she will swear to, you will 


bank answer. Sir ; have not you money in the 


head. 


Q. “Let me see it,” said the counsel 

After examining the book he handed it baek without a word. 

Ihe Judge wanted to look at it. 

“Why,” said his Lordslup, -tlie balance is tlic wrong way ” 

Then the Jury looked at it and passed it I,aek with a toss of the 


this engagement be- 
take one with a deal 
with costs. Harris 


Anotlier question “Did you not break olF 
cause you wished to marry a widow with .£yoo 

less thin ^ ^ 

pp! 12-16. Case dismissed 

allegeil‘\o\av\Tee„°^caTokrh^^^^ a.'" ‘‘"‘■""‘‘ant. Scwletfs client had 

mother. She was a witness on behalf of the plaintiff’s 

Scarlett, who eross.evnmir.^i°^i daughter, and completely 
exhibited his tact by this happy stroke "‘■S’O'mnt lie 

men of the Jury, that 1 w^Z^ „ odvoeacy -You saw, gentle- 

client have been ? ”ie M. L.J.l^'^ "'hut must my 

Eu/ie Vartin'e“ a' beautiful'^ damages for breach of marriage by Miss 
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lar occasion can readily be imagined. Mr. Beach was for the plaintiff and 
Mr. Clioatc was for tlic defendant. 

Tl^e plaintiff and defendant were strangers until the day when she 
had slipped on the ice, and had fallen in front of the Gilsey House on 
the corner of 29th Street and Broadway. Mr. Del Valle had rushed to 
her assistance, had lifted her to her feet, conducted her to her home, 
received the permission of her mother to become her friend, and six 
months later had become the defendant in this notorious suit which he 
had tried to avoid by offering the plaintiff £20,000 not to bring the 
matter into Court. 

Miss Martinez took the witness-stand in her own behalf and thus 
told her story : — 


“I became acquainted with Juan Del Valle under the following 
circumstances: On or about the fourteenth of January, 1875, when 
i)assing through 29th Street, near Broadway, I slipped on a piece of ice 
and fell on the sidewalk, badly spraining my ankle. Recovering from 
my bewilderment, I found myself being raised by a gentleman, who 
called a carriage and took me home. He assisted me into the house, 
and asked whether he might call again and sec how I was getting on. I 
asked my mother, and she gave him permission. He called on me 
the next day, and passed half or three quarters of an hour \yith me, and 
told me he was a gentleman of character and position, a widower, and 
lived at 55, West 28th Street, that he was very much pleased with and 
impressed by me, and that he desired to become bet cr acquainted. He 
then asked whether he might call in the evening and take me to the 
theatre. I told him that my step-father was very particular with me, 
and would not permit gentlemen to take me out in the evening, but 
that, as mother had given her consent, 1 had no objection to his 
calling in the afternoon. He called three or four times a week, some- 
times with his two younger children, and sometimes taking me to drive 


in the Park. i 1 1 

“About three weeks after the beginning of our acquaintance he told 

me he had become very fond of me, and would lilce to marry 

his wife had been dead for three years, and that he “ 

the world with four children who had no Hkc 

and that if I could sacrifice my young life for an old man like 
him he would marry me and give me a pleasant home , that he 
was a gentleman of wealth, able to provide for niy “ 

Uiat if I would accept him I should no longer be compelled, e.tl e 

o endure X strict "^discipline of my 


asked Mr. Del Valle whether he was in earnest saying that I 

to a l^d oXmarried for wealth, but should not do so again, 

earnest and he had once answer as soon as 

Ltd-r™;:; » o., ..d 
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after we had dined, we went to a jewellery store in 6th Avenue, and 
he selected an amethyst ring for an engagement ring, as he said. * The 
ring was too large and was left to be made smaller. TSvo or three 
days afterwards he called on me at iny house, placed the ring on my 
finger, and said, “Keep that ring on tliat finger until I replace it with 
another.” 

“At the third interview after the presentation of the ring, Mr. Del 
Valle said that owing to some difficulties in his domestic affairs which 
he called a “compromise,” he did not think it best to be married’ public- 

his marriage might cause trouble, 
ho he urged me to marry him immediately and privately. I was crcatlv 
surprised, and said ; ‘If there is any trouble, why marry at all ? I hone 
there is nothing wrong. What is the nature of the ‘compromise ?” ’ and 

*>nt I I'ove a ‘compromise’ 
m Cuba, and it is not convenient for you or me to marry publicly, as the 
person concerned might make you trouble !’ ^ ^ ^ 

fK,f ‘'’‘*f.*"’““'‘>"'>tmarry him privately, and 

that I would release him from his engagement. A day or two afterwards 

he took me to a restaurant to dine with him, and I then gave him rietter 

rLririi'tTo ^o^rif z‘iraX^r 

aboitf. A OriTYtrtmmtc^A . • . ft. 1 tola you 

you 

would aZ‘;rthe“riZbutwoul'd not mZ7d:rseZHy''''^‘Hr^ * 
the ring on my fineer and ‘Mr.,,, t » ^ J»ecrctly. He then put 

1875, nSrUh^ti^nty-ciytll^f v“m *" 

daily and took me to theZeatrermiZth^^^^^ 
home by all my family except Z Ttep fa he? 

frequently complained that he not rin ’• accepted suitor. He 

me to live in his house in Twenty-ethS! Strl V' ^yi^hed 

children. I refused, and he thciforoi^ ^ charge of his 

go and take charge of them and Z *** exercise, if I would 
he wished me to get well acauninfod married so soon 

if I really loved^im! j S W Z da 

intentions. doubt about his honourable 

and go fafatfc^unti; with his fa TT‘'=‘' “> *<=“^0 my home 

impropriety I hftilSon “‘e^V >- thZ t 

taTher “fepting aTll Ze I hldT'm d"** ^ "''“tUd 

father had threatened to shoot i>»«. j ’ * told him that mv stot^ 

HepemuadedmetoIeZ my^mt '"15°™ * mighTZrry: 

fotrfew^“;s“avTundVr7ZrZ^^^^^^ 
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me at the hotel for five weeks, persuading me not to return home, and 
by the first of June he had secured a country place at Poughkeepsie, and 
I went there to live with himself and his four children. 

“His conduct towards me up to tiiis time had always been every- 
thing that could be desired, — always kind and considerate and anxious 
for my every comfort, — neither by word nor act did he indicate to me 
that his intention was any other than to make me his wife. He had 
engaged a very fine mansion at Poughkeepsie, overlooking the Hudson, 
fine grounds, and everything one could desire in a country house. 
Mr. Del Valle gave me the keys of the house and told the entire establish- 
ment was under my charge. 


“Six days after I arrived at Poughkeepsie he forced his way into my 
bedroom. I insisted upon an immediate marriage as my right. He told 
me he had not been able to arrange the compromise in Cuba, and begged 
me to be reasonable and he would be my life friend ; that I could not 
return home under the circumstances, and that anything 1 might at any 
time want he would always do for me. He tried to persuade me that I 
would best accept the situation as it was, and that it was a very common 
occurrence. I had no home to go to and did not dare to record the 
circumstance to my mother ; I would have died first. Three months 
later, or at the end of the summer, his manner entirely changed towards 
me. I repeatedly asked him for some explanation. He persuaded me that 
his coldness was assumed to prevent the servants from talking, that he 
was going to Cuba to try to fix up the compromise,^ and prevailed upon 
me to go back to my home and parents and wait. This I did on the sixtii 
of September. After I returned to New York, I wrote to him but received 
no reply, and had never seen him since.” 

After this evidence had been given in the examination-in-ehief, the 
cross-examination of the lady commenced. In starting his cross-exami- 
nation Mr. Choate proceeded to introduce the plaintiff to the jury by 
interrogating her with a series of short, simple questions, the answer^ to 
which elicited from the lady a detailed account of her life in New York 


since the year of her birth. 

She said she was twenty-one years old; was born in New York City; 
her parents were French ; her own father Avas a wine merchant ; he died 
when she was seven years old : two years later her mother married a Mr. 
Henriques, with Avhom she had lived as her step-mother for the fourteen 
years preceding the trial. She had been educated in a boarding-school, 

S since gradation had been employing herself as a teacher of langu- 


ages, etc., etc. 

Mr Choate had in his possession a letter written by the plaintilf to 
Mr Del Valle during the first few weeks of their acquaintance. In this 
letter. Miss Martinez had complained of the Ayctchedness of her Iconic hie 
in consequence of the amorous advances made to her by her step-father. 
Mr Choate was evidently of the opinion that this letter was a hoax and 
had been written by Miss Martinez for the sole purpose of eliciting Mr. 
Del Valle’s sympathy, and inducing him to allow her to come and live 
his famufas that a pro- 

posal of marriage Avould naturally result from such propinquity. 

The letter was in the following terms 

“Dear friend : I believe I promised to write and tell you my secret 
I will now do so. When I was nine years of age my father died. y 
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mother married my uncle, who is now my father. To make a long 
story short, papa loves me, and has done everything in his power to rob 
me of what is dearer to me than my life, — my honour. And ever since I 
was a little child he has annoyed me with infamous propositions and 
does so still. You can easily imagine how unhappy and miserable he 
made me, for I don’t love him the way he wishes me to, and I cannot 
give him what he wants, for I would sooner part with my life. I have 
only God to thank for my unsullied honour. He has watched over me in 
all my troubles, for oh, my dear friend, I have had so many, many 
trials ! But it is God’s will and I always tried to be a good girl, and now 
you know my secret, my heart feels light. I now leave you, wishing you 
all my sincere good wishes, and with many kisses to the dear little girls, 
I remain your friend, 

Eugenic. 

*^N, B . — I will meet you on Saturday at 1 o’clock, corner of Twenty- 
eighth Street and Broadway.” 

Suspecting that the contents of this letter were false, and judging 
from statements made in the plaintiff’s tcstimony-in-chief that she had 
either forgotten all about this letter or concluded that it had been des- 
troyed, Mr. Choate set the first trap for the plaintiff in the follow- 
ing simple and extremely clever manner : 


Q, “By what name did you pass after you returned home from 
boarding school and found your mother married to Mr. Heuriques ?” 

A. “Eugenic Henriques, invariably.” 

Q. “And when did you first resume the name of Martinez ?” 

A. “VVJien I left the roof of Mr. Henriques ?” 

Q. “Always until that time were you called by his name ?” 

A. “Always.” 

Q. “Did your father exercise any very rigid discipline over your- 
self and your sister that you remember ?” 

A. “He did.” 


Q. 

A. 

Q. 

A. 

Q. 

A. 


“When did that rigid discipline begin ?” 

“It commenced when I first knew him.” 

“And it was very rigid, wasn’t it ?” 

“It was, very.” 

yourself and over your younger sister ?” 


ana care as to your morals 


Q. “Taking very strict observation 
and your manners ?” 

A, “Exceedingly so.” 

A manifest itself 

duty, was he not ?” ^ keeping you in the path ol 

O* undeniably so.” 

they united in feeling family of which you were a member ? Were 

more united tl^^wc^vere?”^''*' families that are 

you?-?' y°“”“=P-father. you were all fond of him and hoof 
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A. ‘’Very fond of him indeed, and he very fond of us.” 

Q. ‘’And except this matter of his riijid discipline, was he kind to 
you ?” 

A. “Very.” 

Q. “And gentle.” 

A. “Very gentle and very kind.” 

Q. “Considerate ?” 

A. “Very considerate always to our happiness, but he did not wish 
us to associate with tlic people by whom we were surrounded, as we 
were not in circumstance to live amongst our class.” 

Q. “When was it that he first introduced the subject of marriage, 
of forbidding you to marry, or thinking of marrying ?” 

A. “Well, when I was about sixteen or seventeen.” 

Q. “And was it then that he said that if you married, he would 
shoot you and shoot anv man that you married ?” 

A, “He did.” 

Q. “That was the one exception to his ordinary gentleness and 
kindness, wasn’t it ?” 

A. “Yes.” 

Q. “And the only one ?” 

A. “And the only one.” 

Q. “Your step-father is no longer living, is he ?” 

A. “He is not. He died last October.” 


Leaving the subject at this stage, Mr. Choate went on to the next 
point in his cross-examination, which had nothing to do with the subject 
he was previously cross-examining upon. 

Q. “Can you fix the date in January when you first saw the de- 
fendant, Mr. del Valle ?” 

A. “It was on the fifteenth day of January, — either the four- 
teenth or the fifteenth. It was on a Thursday. I had an appointment 
with my dentist.” 


Q. “Thursday appears by the calendar of that year to have been 

on the fourteenth of January.” 

A. “That was the day.” 

Q. “What time in the day was it that you first met Mr. Del Valle 
on tliis Thursday, the fourteenth day of January ?” 

A. “About half-past two o’clock in the afternoon.” 

Q. “Have you any means of fixing the hour of that day ?” 

A. “Yes, I had an appointment with my dentist at three 

o clock. appointment with the dentist had been previously 

made, and you were on your way there ?” 

A. “I was on my way there.” 

Q. “It was at the corner of Broadway and 29th Street that you 
fell on the ice, w'as it not ?” 

“You did not observe the defendant before you fell ?” 

“I did not.” 

“And you had never seen him before ?” 

“I had never seen him before.” 

“Did this fall render you insensible ?” 

“Very nearly so. I fell on my side and was lying down on 


Q. 

A. 

Q, 

A. 

Q. 

A. 


the ground when Mr. Del Valle raised me up. I remember there were 
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some iron railings near there, and I was leaning against these railings 
while Mr. Del Valle hailed a cab, assisted me into it, and took me home. 
He told me in the cab that he had been following me all the way up 
Broadway.” 

Q, “Did he tell you for what object he followed you ?” 

A. “He did not. He merely told me that he was following 

me.” 

Q. “And you did not ask him for what purpose he followed you ?” 
A, “I did not.'* 

Q. “Did he drive you to your home 

A. “He did, and when we arrived he assisted me into the house. 
I had sprained my ankle. He explained my accident to my mother 
and that he had brought me home. My mother thanked him and he 
asked if he migUt call again and see how I was getting along with my 
injury.” 

Q. “You were somewhat seriously disabled by your accident, were 
you not ?” 

A. “I was.” 

Q. “For how long.” 

A. “Well, for two or three days.” 

Q. “A sprained ankle ?” 

A. “My ankle hurt me very much. I had it bandaged with cold 
water and lay on the bed for two days. The third day I was able to 

limp around the room only a little, and the fourth day I could walk 
around.” 


Q. “How long was it before you got entirely over it, so to be able 
to go out of doors ?” 

A. “Well, I went out the fifth day.” 

Q, “And not before ?” 

A. “And not before.” 

Q. “So that because of the injuries that you sustained, you were 
confined to the house for five days 
A. “I was.” 


Q. “And the first day, or January 16, you were confined to your 
room and lying upon the bed ?” 

u j ^ reclined upon my bed. I was not confined in 

bed as sick. 


Q. “When was the first time that you were with Mr. Del Valle at 
any place except at your father’s or your mother’s house ?” 

Q “Yes^” ^ ^ * 


met on *Th“ following that in which I met him. I 

S Wn, so:„e. 


time ^ring the following week.” 
Q. “What was the place ?” 


W. “What was the place ?” 

the date Helrnonico’s to dine.” (N, B This would take 

accident. Purchase still further than a week from the date of the 


sent ?”* present he gave you, or the firsft pre- 


A. 

Q. 

A. 

monico’s, 


i.Sn! any means.” 

did you begin to accept 
•ihe first day I went out with 
1 accepted books from him.” 


presents from him ?” 

him, when we went to Del- 
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Q. “What was the book that he then presented to you.” 

A. ‘“Oh, well, I forgot the title of it. I think it was 'Les Miserables’ 
by Victor Hugo.” 

Q. “And from that time he continued, when you went out with 
him, as a general thing, giving you something ?” 

A. “Giving me books and buying me candies. After we were 
through dining, he would stop at a confectioner’s and buy me some- 
thing.” 

Q. “Down to the first time of the talk of marriage, which you 
say was about three weeks after you met, how many times did you go 
w’ith him to Delmonico’s or other restaurants ?” 


A. “^Vell, on an average of about two or three times a week.” 

Q. “Where else did you go besides Dclmonico’s ?” 

A. “The first time I went to anyplace with him besides Delmo- 
nico’s was at the time of the engagement, when he gave me the ring 
when he brought the ring for me.” 

Q. “Where did you go then ?” 

A. “We went in University Place somewhere. I do not exactly 
know what street.” 

Q. “What side of University Plaee was it ?” 

A. “On the opposite side from Christian’s book store.” 

Q. (Witli a smile). “Was it a place called Solari’s ?” 

A. “I think it was.” 

Q. “How many times did you go there with him before he gave 

you the ring ?” . rru ^ 

A. “I nev'cr went there before he gave me the ring, inat was 

the first time I ever went to this plaee.” 

Q. “How came you there in University Place if you live up in 

5Gth Street ? Did you make an appointment to be there ?” 

A. “He came up to the house for me.” 

Q. “Came up and took you down there ?” 

A “Yes. Didn’t he come up to inquire if I had accepted him as a 
husband, and ask me if I had consulted with my mother and “sk me 
what answer I had for him, and Iiad I not told him that I would 
marry him ? It was then that he took me to this restaurant in a 
carriage, and after that he bought the ring for me. 

“The same day ?” 

“The very same day.” • . i 

“Some considerable number of weeks, you say, intervened 

your first acquaintance and this dinner at Solans, this 

engagement and the giving of the ring ? e ^ ” 

A. “About three weeks as nearly as I can fix the time. 

O “Where was the jewellery store where the ring was bought T 
a! “It was on Sixth Avenue. I cannot say near 
was. I felt cold and tired that day. We walked from Solan s and it 
seemed to me as though the walk was rather long.^ 

Q. “You remember the name of the store . 

A. “I do not.” , 

Q. “Should you know the name if I told you / 

A. “No, I never knew the name.” 

Q. “Did you ever go to this store but this one tim 

A. “Never went there but one time. 

Q. “And you are sure of that ?” 

A. “I am very sure of that.” 


Q. 

A. 

Q. 

between 
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0 “The only time you were there was with Mr. del Valle ?” 

1 “Sat warthe^ only time I have ever been m that store m 

''o' ..You sav you looked at a solitaire diamond ring ?” 
a; “S^but Mr. del Valle told me that he preferred an a me- 

thyst.^and retook difference in the cost, wasn't tliere 

between them ?” 

A. “There was.” 

Q, “Do you know the cost of the amethyst ring . 

A. “I think it was forty-five dollars.” , j , 

Q. “The cost of solitaire diamond ring might be many hundreds 

A. “One hundred and five dollars, one hundred and ten dollars, 

one hundred and fifteen dollars,— I do not know.” 

Q. “Did you look at any other jewellery ' . . t i- i 

A “Mr del Valle asked me if I wished anything else, but I did 


not.” 

Here Mr. Choate showed the witness the letter addressed to Mr. 
del Valle which she had left at the jeweller’s on her second visit there, 
the handwriting of which the witness denied. 

Then the cross-examination took a somewhat different turn. By 
lliis time Mr. Choate had laid a sufficiently strong foundation to show 
the real character of the witness to the Judge and the jury. YcL the 
questions were put in mild and gentle tone. 

Q. “Now let me refresh your recollection a little. Miss Martinez. 
Didn’t this visit to the jeweller’s take place on the fifteenth of January, 
the day after you made the acquaintance of Mr. del Valle ?” 

A. “Oh, no, not by any means. Sir.” 

Q. “Sure of that ?” 

A. “lam very sure of it, for I was confined to my room the day 
after I first made the acquaintance of Mr. del Valle.” 

. Q. “Then you never went to that jeweller’s store but once ?” 

A. “Never. I Avould not know the store, and do not know. I do 
not recollect the name or anything about it.” 

Q. “There was some trouble about the ring being too large, Avasn’t 
there ?” 

A. “Yes, the ring was too large for the finger I wished it for.” 

Q. “And orders were left to have it made smaller ?” 

A. “Yes.” 

Q. “What arrangement Avas made, if any, for your getting the 
ring Avhen it should be made smaller ?” 

A. “There was no arrangement made. Mr. del Valle merely said 
that when he called upon me again he would bring it to me and he did 
bring it to me.” 

Q. “About Avhat time Avas that ; in February ?” 

A. “It Avas, I should say, the first Aveek in February. I cannot 
give the exact date.” 

Q. “Now let me again try to refresh your recollection. Didn’t 
you yourself go to the jewellery store and get the ring ?” 

A. “I myself ?” 

Q. “ You yourself.” 

A. “I never went to that jewellery store but once in my life, and 
that was with Mr. del Valle himself while I selected the ring.” 
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After a few unimportant questions on this subject, the cross-exami- 
nation turned on another topic. 

Q. “Did you ever go by any other name than your own father’s 
name, Martinez, or your step-father’s name, Henriques ?” 

A. “I did not.” 

Q. “Did you ever have letters left for you directed to Miss 
Howard care of J. Krank, No. 1060, First Avenue ?” 

A. “I never did.” 

Q. “Do you know No. 1060, First Avenue ?” 

A. “I do not. I have no idea where it is.” 

Q. “Do you know what numbers on First Avenue are near to 
your house on 56th Street?” 

A. “I do not. I never went on First Avenue.” 

Q. “Did you ever have any letter sent to you addressed to Miss 
Howard, care of Mrs. C. Nelson, on Ninth Avenue ?” 

A. “I never did.” 

The purpose of these questions was as follows : — 

On behalf of the defendant Mr. Choate was intending to swear as 
witnesses a Mr. Louis, who kept the store on Ninth Avenue around the 
corner from where the plaintiff lived in 44th Street and a Mrs. Krank, 
who lived around the corner from her residence on 56th Street, who 
would both testify that the plaintiff had a confirmed habit of having let- 
ters left there, — letters from various gentlemen, some of them having 
the monogram “F. H.,” the initials of Frederick Hammond, the clerk 
of the Hotel Royal. 

Mr. Choate also had in his possession a letter of the twenty-second 
of January, in the plaintiff’s handwriting and addressed to Mr. del Valle 
at the inception of their acquaintance, which read, “Should you deem 
it necessary to write to me, a line addressed ‘Miss Howard, in care of J. 
Krank, 1060, First Avenue,’ will reach me.” 

Next Mr. Choate went back to the subject of the presentation of 
what the plaintiff called the engagement ring. 

Q. “At the meeting when Mr. del Valle brought the ring to your 
house, was anybody present ?” 

A. “Nobody was present.” 

Q. “And I have forgotten how long you said it was that you kept 
the ring before returning it to him. ” 

A. “I never told you any stated time.” 

Q. “Well, I would like to know now.” 

A. “I returned the ring to him when I dissolved the engagement 
between him and me — about a week or so after I had received the ring.” 

Q. “Then it was only a week that the engagement lasted at first 
before it was resumed the second time ?” 

A. “Well, I think so.” 

It may be noticed at this stage, that the plaintiff had already 
read in evidence to the jury a fabricated copy of a letter breaking her 
engagement to the defendant, and returning him the ring. There 
had been no such letter in fact handed to Mr. del Valle, but the plaintiff 
had substituted this alleged copy for a letter, the original of which 
Mr. Choate had in his possession, which was the one already referred to, 
wherein the plaintiff had complained of the brutal solicitations of her 
step-father, and had requested him not to read until he was alone. 
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Q. “Now you have spoken of the cireiiinstances under which you 
returned liim the ring in a letter, with injunctions not to open the letter 
until you separated. What was your purpose in requiring him not to 
open the letter until he should be out of your presence ?” 

A. “Because I knew if I told liiin what my purpose w'as, he would 
not accept it. He would not dissolve the engagement between us, and 
I wished him to sec that I was determined upon it. That was my pur- 
pose.” 

Q, “Was not the fact of the ring being in the letter quite obvious 
from the outside ?” 

A. “It was, and he asked me what it was.” 

Q. “Where was it that you handed hin» that letter ?” 

A. “When W’e were dining.” 

Q. “At what place ? Was it this place you have just mentioned — 
Solari’s ?” 

A. “Yes, Sir.” 

Q. “How many times had you been there then ?” 

A. “We went there after our engagement very frequently.” 

Q. “Was that your regular place of meeting after your engage- 
ment ?” 9 j t, & 

A. Sometimes W’c went to Delmonico’s ; more freciuentlv we 
went to Solari’s.” ^ 


Q. “And it was there that you handed him the letter ? How 
long before going there had you written the letter ?” 

A. “It vms written the day after he spoke to me of having a 

compromise in Cuba. The very day after, I made up my mind to break 
the engagement. 

this comprZil™"’ 


whpn w'. asked me 

when we should be married, and I told him I did not know ; that I was 

not thinking of it yet for some time, and he said that when we should 

kLwLTaboul rrTh .vith^uranybody 

Knowing about it. That he had a good many friends Iierc in New Vr»t.L- 

SvSSH.S,™ ■if • “ “ "“V S 

a! “He'did not “'ready had a wife as a ■compromise 

call it!^was r ™ "'*“** ‘compromise,’ as you 

promite in?:hr7oL*?ilbT’thete’ T" " f ^ “ — 

but that it was bette^o marry prlvaM^ 

a! another wife living in Cuba ?” 

marrying ag^“iflf I oI'Ih'; y°" supposed could prevent a man 

existence of a wife alre^y ?” ’‘u *“■'* ''o you, except tlm 

woman whom*he had*oromis?rt'^.«^* some alliance with some 

could not marry any (rther woml^ marry, and 

Q. “He did ^ under those circumstances.” 

A. “Shat WM 

■what I thought.” ^ impression that I received at the time, 
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Q. “And you never had any other impression but that, liad you ?” 
A. “No, I had not.” 

Q. “When you concluded to take him again, it was under tliat 
impression ?” 

A. “Not at all. He told me that the compromise was arranged 
and had been adjusted. I took him again and became engaged to him. 

Q. “Your idea of the nature of the compromise when you took 
him again was that he had been engaged to another woman in Cuba and 

promised to marry her. Is that it ?” 

A. “Yes, Sir, it was something of that kind. 

Q. “Then, when you concluded to take back the ring, it was upon 
the understanding that he had broken an engagement with a woman in 
Cuba. Did it not occur to you as an obstacle, when you took Inin again, 
that he had just broken a match with another woman ? 

A. “No, not at all.” 

Q. “You did not care for that ?” 

A. “No, I did not care for it, because I trusted him. 

Q. “How often did Mr. del Valle visit you at this time i 
A, “Four or five times a week.” 

Q. “Did you and your mother keep these visits of this gentleman 
and the engagement a secret from your step-father ? 

Q. “And that because of his threat to shoot you and the man if 

you ever married ?” 

A ^*YcSj Sir* 

Q. “Had your father kept weapons ready ?” 

A. “Well, no I do not think he did.” , , n „,• 

Q. “Did you ever make any complaint to Mr. del ^ allc ol bcin^ 

harshly treated by your stepfather ?” i i i , » 

A. “I never did. My father never treated me . 

Q. “I want you to look at this signature and sec whether that 
yours on the paper now handed you. ” (Passing a paper to witness). 

A. “I could not say whether it is mine or not. 

Q. “What is your opinion ?” . » ^ 

A. “I do not think it is. It does not look my signature. 

Here Mr. Choate goes back to the subject of her fabricated letter. 

Q. “How is it that you Iiave produced here a ^ ‘5'‘How^'is 

in which you say you enclosed the ring m February or Marth . 

that ^ know. I merely found a copy one day m a book. 

I never made a practice of copying.” letter 

Q. “When and wlierc did you make the copy of that lette . 

A. “I did not make any copy of it after I had ' when^I 

Mr. del Valle, but the paper upon which I '^t^ \ f^und tlie 

wrote it to him. There was a blot or somctliing on it, and 1 

copy how you came to have a copy 

A. “Yes, it was in my desk drawer, that is all, but 
make a'practice of keeping copies of all how 

Q. “Did you not say a moment ago that >ou did nor 

you came to have a copy?” ^ x pome to have a 

A. “No ; I did not say I did not know how 1 came 
copy.” 
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Q. -In what respect did this copy differ from the original enclosing 
the ring . ^ ^ the paper 

and I put it into a drawer and wrote another one, and that paper re- 
mained blotted in the drawer for a considerable length of time. 

Q. “What part of the paper was the blot on ? 

A. “The first page.” 

Q. (Handing the letter to the witness). “Whereabouts do you see 

tlie blot ?” -- ,, 

A. “Oh, well, it is not on the copy at all. 

Q. “Oh, you sent the blotted one ?” 

A. “No, I did not. I kept the blotted one in the drawer. I did 
not send that.” 

Q. “Where is the blotted one ?” 

[Referring to this question, Mr. Wellman says 


is the 
fabri- 


“Mr. Choate put one question too many by asking — Where 

blotted one ? The affeet of his previous questions concerning this 

cated copy of a letter was entirely lost by allowing her a chance to 
reply, “I have the blotted eopy at home. I have a copy of all these 
letters at home.” Tlie reply was false, but Jiad shebeen called upon to 
produce the blotted copy she could have easily supplied it overnight. 
Mr. Choate had made his point, a good one, but he didn’t leave it alone 
and so spoiled it.”] 

A. “I have it at home. I have a coj^y of all these letters at 
home.” 

Q. “Then you made a second copy from tliat blotted copy ?” 

A. “1 did.” 

* * * 

Q. “Now you say, Miss Martinez, that you went to the hotel on 
the twenty-eighth day of April ?” 

‘ “I did.” 

“From where did you go ?” 

“From my own home.” 

“Did you know anybody at that hotel ?” 

“I did not.” 

“Did you know any of tlie managers or clerks at 


A. 

Q. 

A. 

Q. 

A. 

Q. 

Royal V 
A. 

Q. 

A. 

register. 


the Hotel 


“I did not.” 

“Did you register your name at that hotel 
‘■I just merely gave my name as ‘Miss Livingston.’ I did not 

in the handivriting of^ this^ 


same 


Frederick Hammond). 

a' whom did you give your name as ‘Miss Livingston’ ?” 

went to arr^“ : rr'^‘rm%tTay\Xe^^^^ ' 

ad he7uHrdoU°”” Livingston/ 

a’ gentleman ?” 

O* “Do "'*'*^*^ was.” 

A* ^ gentleman named Frederick Hammond 

Mr. del Valle told ra^thatTetaddo'^* Ho>nm„„d, 

of the hotel, and it was that hotel thVhe snggested”my ^ing 
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Q. “You went by his suggestion ?” 

A. “I went by his suggestion to this hotel.” 

Q. “Did he tell you of Frederiek Hammond ?” 

A. “He did not. He merely said that he knew some of the 
managers.” 

Q. “You say that Hammond was the name signed to your 
receipt ?” 

A. “Yes, Sir.” 

Q. “Was that the name of the gentleman to whom you gave 
your name as ‘Miss Livingston* ?” 

A. “I really do not know.” 

Q. “Was it anybody you had ever seen before ?” 

A. “I had never seen the person before in my life.” 

Q. “And you do not know how or by whom your name was re- 
gistered in that hotel-book ?” 

A. “I do not know. Tlie gentleman merely asked me my name 
and I told him. I told him the room would suit me, and I would come 
the next day.” 

Q. “ Then you went alone both days ?” 

A. “I did.” 

Q. “And both times without the defendant ?” 

A. “Without the defendant.” 

Q. “You selected a room that suited you ?” 

A. “I did. On the top floor. It was the only room that was 
available.” 

[It was shown later that this room was a small-sized hall bed- 
room, and yet Miss Martinez was supposed to have made this arrange- 
ment with this hotel at tlie request of her wealthy aflianced husband. 

In speaking of this in his summing up, Mr. Choate said “That 
does not look like Mr. del Valle’s generous accommodations. Mr. del 
Valle was profuse, lavish. She had the richest meals, the finest terrapin, 
wines of her own choice, always, at Solari’s. But here in a four-by-ten 
room, in the fourth storey of the Hotel Royal.— Why, gentlemen, that 
looks to me a little more like Frederick Hammond, who wrote her nainc 

in the hotel register! ” ] ct-- ^ r «)’• 

Q, “Did the defendant select this name of Livingston for you / 

A. “He merely told me to take an assumed name, — to go under 
some other name, — and I chose the name of Livingston. 


[The purpose of this line of questions was shown in the summ- 
ing up by Choate to have been as follows : — 

“Now, gentlemen, you have all been married, I infer from your 
appearance. {Laughter.) You have been through this mill of an engage- 
ment to be married. No matter what kind of a man he is,— he may be 
as bad as men arc ever made, or from that all the way to the next grade 
below the archangels,— and I put it to you on your judgment and 
common sense and your conscience, that you cannot find a man wJio 
would take the betrothed of his heart, the woman whom he had chosen 
to be his wife, and the mother of his children, who would take her to a 
hotel in the city of New York to live for a longer or shorter period 


under an assumed name. 

The plaintilTwent to this hotel by the name of ‘Livingston’. It 
was a good selection 1 She says del Valle ‘lid not choose tljat^ 
She had already passed by the name under which she could claim the 
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blood of all the Howards, but now she claimed alliance with the noble 
stock of Livingston’s.”] 

Q. “ Did you object to it when he told you to go there under an 

assumed name ? ” 

A. ” No, I did not.” 

Q. “ You were entirely willing to go to a strange hotel alone 

under an assumed name ? ” 

A. “ Yes. For a short while.” 

Q. “ I wish you would tell us again precisely what it was that 
induced you to go to this strange hotel under such circumstances. ” 

A. “ Well, l\Ir. del Valle suggested that perhaps it would be better 
for me. He did not wish to have any trouble with my step-father 
concerning my disappearance, neither did I wish to give him any un- 
necessary trouble, if my father should take any violent steps of any 
kind, as he liad so often threatened to do, and he suggested that I should 
take a room somewhere at some hotel, and see how papa would act.” 

Q. “ How was papa to know anything about it if you were under 
an assumed name ? ” 

A. “ Well, he certainly would know something about it when I 
left home.” 

Q. *• And the plan was that he should know about it ? ” 

A. “ Should know what ? ” 

Q. Should know that you had gone ? ” 

A. “ Why, of course.” 

Q. “ To this hotel ? ” 

A. No, not to the hotel. He knew that I had left home, and 
my fear was that he would hire detectives to search for me, and of 
course, if he discovered me in Mr. del Valle’s home, I could not answer 
for the consequences.” 

Q, “ What consequences did you apprehend ? ” 

A. “ I apprehended that he would kill Mr. del Valle and kill me.” 

“ o willing to go to this hotel in 

this manner ? ” » 


A. ** Certainly, Mr. del Valle suggested it 
of yout leav^g ? *'*‘**'^" anything because 

O TVA ^ " personal in ‘the Herald’ for me.” 

W- Did you show this personal to Mr. del Valle ’ ” 

A. “ I showed it to him.” 

A ?*d* it in ‘the Herald’ ? ” 
abouti've'Zv.’' ’ i" of the second day of May, or 

A. ** Yes.” 

yo.. knew that the 

nmke^il s‘att&y".'‘":': did Tt’ “'-"^olable and would 

you or Mr. del Valle’^either" di.fyou ? ” 

inwhathe'sirataT^tstid a”Le“ r”" relied upon 
meant.” “ ^ many things which he never 



454 


CROSS-EXAMINATION 


Q. “ Do you mean that he did not have a good reputation for 
veracity ? ” 

A. “Not at all. But I k>iew that he had always threatened 
to shoot me and my husband, if I ever had one, and I knew that he 
would not make ‘all satisfactory,’ and tliat is why I did not return 
home.’* 

Q. “ Did you answer this ‘personal’ ? ’’ 

A. “ I did not.” 

Q. “ Did you take any notice of your unhappy father ? ” 

A. “ I did not.” 

Q. “ Made no effort to console him ? ” 

A. “ I did not. I loved Mr. del Valle, and went witli Mr. del 
Valle and trusted Iiim. I had nothing to do with my father. My father 
had many others to console him.” 

Q, “ While you were at tlic Hotel Royal di<l you make a visit to 
Central Park witli Mr. del Valle ? ” 

A. “ Yes. frequently we went up to the Park and walked all 
round. It was the only chance I had of going out — when he took me 
up there.” 

Q. “ Do you remember anything you told him at that time ? ” 

A. “ Nothing in particular.” 

Q. “ Did you tell him that your step-father had been using you 
brutally ? ” 

A. “ I did not. I never told him any such thing.” 

Q. “ Did you say that you had to leave home and go to the liotcl 
because of the bad treatment of your step-father ? ” 

A. “ I never did tell him so.” 

Q. “ Did you ever tell anybody that ? ” 

A. “ I could never tell any one so, because my step-father never 
treated me badly.” 

* * * * 

Q. “ When was it that the arrangements were completed and the 
family moved to the summer home in Poughkeepsie ? 

A, “The 1st of June.” , , ,r ,, i 

Q. “ Did you go direct to Poughkeepsie with Mr. del Valle and 

his children ? ” 


A. “ I did.” 

Q. “ Now, I understand you that until the end of the first week 
of your stay at Mr. del Valle’s house in Poughkeepsie that is until tins 
Cth of June which you have spoken about, and from the 14th of 
January, when you first made Mr. del Valle’s acquaintance, he was 

uniformly kind and courteous ? ’ 

Q. “ AndThere was not the least symptom of impropriety m his 
conduct to^youj ,, 

any occasion.” , . . . , . „ 

Q. “ And no approach towards impropriety on his part . 

A “ Never. Not on any single occasion. Not a breath ot it. 

Q. “As to this occurrence of the Cth of June, I understand you to 

say that after breakfast you went up to your room and lay down . 

A* “I 1 t 9 ” 

Q. “And I understand you to say that was your usual habit . 
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A. Yes, sir. It was not an everyday habit ; it was more of a 
Sunday habit.’* 

Q. “What time of the day did you liave breakfast on the 

Sunday ? ” . 

A. “At eleven o’clock in the morning. 

Q. “How do you fix the date ? ” 

A. ‘‘I think it is a day in a woman’s life that she can never 
forget.” 


Q, 

A. 

Q. 


ii 


n 


And you fix it as your first Sunday in Poughkeepsie ? ” 

I do.” 

Who were the members of the household at that time on 
that day ? Who were there besides yourself and Mr. del V^ille ? ” 

A. “There were the two younger children, Mr. Alvarez, and the 
servants.” 

Q. “How many servants were there ? ” 

A. “There were seven servants.” 

Q. “And your room was — where ? ” 

A. “My room was on the same floor with the family and Mr. del 
Valle’s and the children’s, and next to the nurse and the two younger 
children, — all the children, in fact.” 

Q. “Now at breakfast who were present that morning ? ” 

A. “The children, Mr. Alvarez, Mr. del Valle, and myself.” 

Q. “What time was it you finished breakfast ? ” 

A. “About half-past eleven or a quarter to twelve, perhaps twelve 
o’clock ; I do not remember.” 

Q. “And how soon after you had finished breakfast did you go to 
your room ? ” 

A* “Immediately after,” 

Q. “Did you go alone ? ” 

A. “I did.” 

Q. “What did you do ? ” 

A. “I lay on my bed reading. I could hear the children down- 
stairs. They were on the verandah. I heard their voices as they went 
away from the house with the nurse.” 

Q, “You remained on your bed, did you ? ” 

A. “I did. I was interested in my book i 
read.” 

Q. “Did you remain upon the bed from the time you first took 
your place upon it until Mr. del Valle had accomplished what you 
cliargcd upon him yesterday ? ” ^ 

A. “I did.” 

Q. “And were not oft the bed at all ? ” 

A. “X was not. I had partially arisen when he entered.” 
did it not ? ” opened into the centre of the house, 

A. “It did.” 

Q, “Did you close the door ? ” 

A. “I did.” 

Q. “Did you lock it ?” 

A. “I did not.” 

in yoS’room Valle appeared 

distan^k”**^ children’s receding voices in the 

Q. “This was a warm summer day, was it not ¥” 


and I commenced to 
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A. “It was. The sixth of June.” 

Q. “Were the windows open ?” 

A. “Yes.” 

Q. “Did Mr. del Valle knock upon the door ?” 

A. “He did not.” 

Q. “You heard the door open ?” 

A. “1 did.” 

Q. “You saw him enter ?” 

A. “I did.” 

Q. “And were you lying upon the bed ?” 

A. “I was.” 

Q. “Did you get up from the bed ?” 

A. “I just attempted to rise.” 

Q. “Wlio prevented you ?” 

A. “He came over to me and sat down on tlie side of the bed.” 

Q. “Did he shut the door ?” 

A. “He did,” 

Q. “While he was doing that, did you attempt to rise ?” 

A “I did ” 

Q. “Why didn't you rise ?”. 

A. “Because I could not. He came over to me before I had 
partially risen.” 

Q. “Do you mean to say that in the time of his coming and pre- 
senting himself and opening and shutting the door, there was no time 
for you to spring up from the bed.” 


A. “There was not, because he was already half in the room 
before I heard that he was in. I was engaged in reading at the time and 
he had opened the door very softly.” 

Q. “Was there time for you to begin to start from the bed ?” 

A. “Well, I do not know. I did not study the time,” 

Q. “How long was he in your room that morning ?” 

A. “I cannot say exactly.” 

Q. “You can say whether he w'as there an hour, or two hours, or 
half an hour ?” 

A. “Well, he was there about an hour.” 

Q. “Did you make an outcry while he was in the room ?” 

A. “No, I did not scream.” 

Q. “Did not attempt to scream, did you ?” 

A. “No, I did not attempt to scream. 1 remonstrated with him. 
Q. “Did you speak in a loud voice ?” 

A. “Well, not to be heard all over the house, but if anybody had 
been in the room he would have heard me.” 

Q. “Did you speak low ?” 

A. “Lower than I am speaking now.” 

Q. “You did not make any effort to make yourself heard by any- 


body in the house, or outside ?” 

A. “No, I was not afraid of Mr. del Valle. 
came into my room to murder me, nor to hurt me.’ 
Q. “You found out, according to your story, 

for, after a while, didn’t you.” ? 


I did not think he 
what he did come 


A. “Yes.” 

Q. “And before he accomplished his purpose ? * 


A. “Yes.” 

Q. “Now, didn’t you speak in a low voice then ? 
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A. “Well, perhaps I did.” 

Q. “VVeU, did you ?” 

A. “I think I did.” 

Q. “Well, did you scream out ?” 

A. “I did not.” 

Q. “Did you call out ?” 

A. “I did not.” , 

Q. “Did you speak loud enough to be lieard by any ot the ser- 
vants below, or anybody in the hall or on the v’crandali ? 

A. “I did not think anybody could have heard me.” 

Q. “Why didn’t you cry out ?” 

A. “Because — he told me not to.” 

Q. “Oh, he told you not to ?” 

A. “Yes.” 

Q. “Then it was a spirit of obedience to him.” 

A. “Just as you please to look upon it.” 

Q. “Just as I please to look upon it ? Well I look upon it so. 
Now you say that you do not think he had any evil purpose when he 
came into the room ?” 


A. “No, I cannot believe he did.” 

Q. “And you do not think so now ?” 

A. “Oh, I do think so now, certainly.” 

Q. “You did not think so then ?” 

A. “No I did not when he entered the room.” 

Q. “There was nothing indicating an evil purpose on his part ?” 

A. “No, I do not think so,” 

Q. “How long had he been there before there was anything on 
his part that indicated to you an evil intent ?” 

A. “About fifteen minutes.” 

Q. “Before you had the least idea of any evil intent on his part ?” 
A. “Well, I did not then think he had any evil intent.” 

Q. “Were you fully dressed that morning ?” 

A. “Fully dressed.” 

Q. “And fully dressed when he came into the room ?” 

A. “Fully dressed.” 

Q. “Just as you had been at breakfast ?” 

A. “Just the very same.” 

Q. ‘‘You were lying on the bed. Where was he ?” 

A. “He was also on the bed.” 

Q« ‘^Sitting by your side 
A. “Yes.” 

A engaged in conversation, were you V* 


suppose. W^n undressed. ! 

A. ”Howdo you know I became partly undressed ?” 

Did you, or d'id f ou not7’ ^ 

my b^t off h become undressed. Merely Mr. del Valle tool 

my Delt off I had a wrapper on. I had a black silk belt.” 

A* ..T ^ that secured ?” 

belt.” ■ nierely by hook and eye. It was a black silk ribboi 



“And that became unhooked ?” 
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A. “It did not become unhooked ; Mr. del Valle unhooked it.” 

Q. “What was it you did when he unhooked the belt ? Did you 
cry out ?” 

A. “No, I did not cry out. I told you I made no outcry what- 
ever.” 

Q. “Now, Miss Martinez, you have spoken of your father being 
some time or other informed of your having gone to Poughkeepsie, and 
did you also understand that he was informed of your object of 
marriage ?” 

A. “Yes, Sir, he was.” 

Q. “Did he come up with his revolver ?” 

A. “He did not.” 

Q. “Did he make any effort to see you ?” 

A. “No, he did not.” 

Q. “Did he make any effort to see Mr. del Valle ?” 

A. “He did not.” 

Q. “He appeared at Poughkeepsie after a while, did he not ?” 

A. “Yes, he did. My mother revealed the fact to him that I 
was at Poughkeepsie and engaged to be married to del Valle, and insisted 
upon his acting reasonably.” 

Q. “And he did act reasonably, did he not ?” 

A. “He did.” 

Q. “He came up making visits ?” 

A. “He did.” 

Q. “Was Mr. del Valle at home ?” 

A. “He was.” 


Q. “And you were there ?” 

A. “I -was.” 

Q. “Did you see the meeting between your father and Mr. del 
Valle ?” 

A. “I did, I introduced my father to Mr. del Valle.” 

Q. “Everything was agreeable and pleasant, was it ?” 

A. “Very pleasant indeed.” 

Q. “And your father stayed to dinner ?” 

A, “He did.” 

Q. “Did he make any threats ?” 

A. “He did not.” 

Q. “Did he exhibit any violence ?” 

A. “He did not.” i- 1 

Q. “Then all your fears proved to have been unfounded, didn t 

they ?” 

A. “Not at all.” , , i, . 

Q. “You think that after all, if you had married Mr. del \ allc, he 

w'ould have carried his threats into execution ?” 

A. “I think he would, most certainly.” 

Q. “And yet he came up pleasantly and spent the day with Air. 
del Valle and you at Mr. del Valle’s house, knowing that you were 
living in his house ?” 

A. “Yes.” 

Q. “Upon a promise of marriage ?” 

A. “He did.” . „„ 

Q. “Did he try to dissuade you from marrying / 


A. “He did not.” , . , , . 

Q. “And yet you think that if you married, he would have shot 

you and l\Ir. del Valle ?” 
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A. “I do most certainly think so.” 

Q. “Miss Martinez, did you write a letter, dated September 8, to 

Mr. del Valle ?” 

A. “I did.” 

Q. “Is this the letter which I now show you ?” 

A. “Well, it may be, but I would not swear to it.” 

Q. “Will you swear it is not ?” 

A. “No I would not swear it is not.” 

Q. “In this letter you say, / have been very happy in your 
home ?” 

A. “Yes.” 

Q. “That was true, was it not ?” 

A. “It was very true.” 

Q. “During that period was it true that you were, ‘very happy’ 
in this house ?” 

A. “Until the Gth June, the Sunday I told you about a little 
while ago.” 

Q. “That was four days ?” 

A. “Well, that was some time.” 

Q. “You got there on the night of the 1st, didn't you ?” 

A. “Yes, I did.” 

6th “And your happiness came to an end on the morning of the 


A. “Yes, it did.” 

Q. “And that was what you meant when you wrote, 7 have been 
very happy in your house V' 

A. “I did, and up to the time when I heard of the compromise 
not being adjusted,” 

Q. “Oh, you were very happy till then ?” 

A. “Yes.” 

uru T * alxoays think of tfie many happy hours spent xvitk vow ? 

What did you mean by the many happy hours ?” 

A. “What did I mean by it ?” 

Q. “Yes, what hours did you mean 

were i^ppy/ ^ 

Q. “Before the 6th of June 
A. “Yes.” 

Q. “And none after ?” 

A. “Not many.” 


A. “It was.” 

did you' ^ Whal 

Q. “As in those four days V * 

A. “No.” 


never 
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Q. ‘ What was it that prevented your being equally happy from 
the time of your engagement down to the 1st June ?” 

A. “Oh, I don’t think it was a very happy state of mind I was in 
to be engaged to Mr. del Valle and could not see him as I wished to 
occasionally in the evenings. I was restricted.” 

Q. “It was the restrictions that were placed upon your seeing 
Mr. del Valle, and yet you saw him eight times a week, I think you 
testified, and every day you spent hours in his company ?” 

A. “Not every day.” 

Q. “Well, whenever you met ?” 

A. “Yes.” 

Q. “And you were alone altogether ?” 

A. “We were.” 

Q. “And his conduct towards you during all these hours was abso- 
lutely unquestionable ?” 

A. “Unquestionable.” 

Q. “Why, then, did you say that the hours of the 2nd, 4th, and 
5th of June that you spent with him, were the only happy hours that 
you had ever known compared with the previous hours spent with Mr. 
del Valle ?” 

A. “It was just merely from the fact that my father’s manner and 
way towards me made me always unhappy.” 

Q. “That is, the fear that your father, if he found it out, would 

shoot you and your intended ?” 

Q. “You still liad that fear during the 2nd, 3rd, 4th and 5th of 

June, it seems, didn’t you ?” , , , , „ 

A. “No, I didn’t have that fear as much I had. 

Q. “You said that was not dissipated until your father’s second 

visit in August.” , ^ . t u ^ 

A. “So it was not, but I did not have as much fear then as I had 


before. ” 

Q. “Oh, because your father was in 

keepsie ?” 

A. “Yes.” 


New York and you at Pough- 


Q. “/ leave it to God to grant you the reward you so much deserve, 
and which is impossible for you to receive on this earth. Reward for 

what do you mean ?” -r i. 

A. “Oh, I had a conversation with Mr. del Valle before I wrote 

that letter to him.” 


Q. “I am asking you now the meaning of this letter.^ What acts 
and conduct of his was it, taken all together, that you left it to God to 
reward him for, because it was impossible for him to have any reward 

on earth for it ?” 


A. “I did not mean at all what I wrote. 

Q. “Oh, you did not mean what you wrote ? , , -.r n 

A. “No, I did not. I merely wished to keep Mr. del Valle as 


my friend.” ... , 

Q. “Are you in the habit now of writing what you 

A, “I am certainly not in the habit.” 

Y. “But this you did not mean at all, did you ? 


do not mean?” 
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A. “Oh, I meant some-of it, some I didn’t.” 

Q. “How much of it did you mean ? Did you mean that you ‘left 
it to God to grant the reward he so much deserved ’ ; or did you mean 
‘that it was impossible for him to receive that reward on earth.' Which 

part of it did you mean ?” 

A. “I meant no part of tliat.” 

Q. “Did you understand that Mr. del Valle was to come and see 

you in New York ?” 

A. “I did, certainly.” 

Q. “And so you understood when you wrote this letter ?” 

A. “I did.” 

Q. “Now you began, ‘il/?/ dear friend, it may be that I may never 
see you again.’’ What did you mean by that '? ’ 

A. “Because I doubted his word, and thought perhaps I should 
never sec ISfr. del Valle again, treating me as he had.” 

Q. “You doubted his word, and you wrote him what you did not 
mean at all. Does that represent the real state of the relations between 
you at tliat time ?” 

A. “Well, the relations between us at the time would be very difli- 
cult indeed to define.” 

Q. “I will complete the first sentence, still, I feel that I cannot 
leave your house without tluinking you for all your kindness to me'' 

A. “Mr. del Valle alwaj's was very kind to me, always.” 

Q. “And you thought that, taking his whole conduct togetlier 
from the beginning to the end of your stay, it was incumbent upon you 
not to leave without thanking him for all his kindness to you. Is 
that so ?” 

A. “Yes.” 

Q. “And you meant that, didn’t you ?” 

A. “Well, no, I didn’t mean it exactly,” 

Q. “ have been very happy in your house. * Did you mean 
that ?” 

A. “I was very happy in liis house and I was very miserable,” 

Q. “After you got to New York, Mr. del Valle did not come to 
see you ?” 

A. “He did not.” 

Q. “And you have never seen him since until you saw him in 
this court-room ?” 

A. “I have not.” 


♦ ♦ * * 

Q. “In those visits to Solari’s you spoke of the other day, did you 
always have a room, no one being present but yourselves and the 

A. “We did have a private room,” 

Q. “Did you always have the same room ?” 

A. “No, not always.” 

at SoStVs^°^ different private rooms should you think you had 


three. 


A. “I cannot tell you how many different ones, — perhaps two or 


Q. “Was Mr. del Valle’s demeanour to you on such occasions th#» 
same as it was when you were in your mother’s house and Tn the street 
and m public places like the opera and matinee ?” 
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A. “Always the same in a private room as he was at home when 
my mother was not there. He used to kiss me frcquentlv, but he never 
kissed me at matinees, nor did he kiss me in the street. Our intercourse 
and behaviour, therefore, must have been different.” 

Q. “Otherwise it was the same ?” 

A. “Always most respectful.” 

Q. “As to his kisses, of course you made no objection ?” 

A. “None at all.” 

Q. “How long were these interviews at Solari's — these meetings 
when you went there and had a private room generally ?” 

A. “They varied in length. Sometimes wc arrived there at two 
o’clock and remained until four, — sometimes we arrived there a little 
earlier.” 

Q. “About a couple of hours ?” 

A. “Two or three hours.” 

Q. “What were you doing all that time ? ’ 

A. “We w’cre eating,” 

Q. “What, eating all the time ?” 

A. “Eating all the time.” 

Q. “Two hours eating ! Well, you must have grown fat during 
that period !” 

A. “Well, perhaps you eat much quicker than 1 do.” 

Q. “You think you ate all the time ?” 

A. “Well, I do not say we gormandized continually.” 

Q. “But pretty constantly eating ; that w’as the only business ?” 

A. “First we had our dinner, and then there was a digression of 
about iialf an hour before we called for dessert. That perhaps took up 
another hour.” 

Q. “During that ‘digression’ what did you generally do ?” 

A. “We used to talk.” 

Q. “How did Mr. del Valle progress with his English ?” 

A. “Very well indeed. Remarkably well.” 

Q. “Did you practice English at Solari’s ?” 

A. “Yes, frequently.” 

Q. “That was a pretty consant occupation at all your meetings 
in those private rooms at Solari’s, wasn’t it, practising or speaking 

English?” ^ , 

A. “We frequently spoke about the rulings of the language. 

Q. “Did his English during these intervals improve ?” 

A. “I think, it did.” 

Q. “And you did all you could to improve it, I suppose ?” 

A. “Undeniably so.” 

Q. “You even had a book of conversation with you ?” 

A. “We had.” 

Q. “And did he make great efforts at those times to improve and 
advance his English ?” 

A. “I believe he did.” 

« « ♦ ♦ 

Q. “During the period of your engagement from early in Febru- 
ary down to the time of going to Poughkeepsie, did you ever, while with 
Mr. del Valle, fall in with any of his friends or acquaintances ?” 

A. “I did, on several occasions.” 

Q. “Were you introduced ?” 

A. “No, but on one occasion some of his friends were at the 
matinee.” 
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Q. “Were you introduced to them there, and if so, who were 
they ?” 

A. “I was not.” 

Q. “During the period of this engagement, as you say, to you, did 
he introduce you at all to anybody ?” 

A. “During the period of our engagement ?” 

Q. “Yes.” 

A. “No, I think not.” 

Q. “Then he certainly did not introduce you to anybody as his 
intended wife ?” 

A. “He did not. I was not introduced to anybody.” 

Q. “When you were at Poughkeepsie did any person come to the 
house to make a visit ?” 

A. “They did.” 

Q. “Were you introduced to them ?” 

A, “I was,” 

Q. “By whom?” 

A. “By Mr. del Valle.” 

Q. “How ?” 

A. “As the instructress of his children, or coverness, or some- 
thing of that kind.” 

Q. “Never in all that time did he introduce you to anvbodv as 
his intended wife ?” 

A. “No, he did not wish anybody to know it, he said.” 

Q. “When did he say that ?” 

^old me so when he expected Mrs. Quackenbos’ visit 
before she arrived.” 

Q. That was some three months after \'our enf’a<»ement 

A. “It was.” 


Q. “He did not intimate for the first three months a desire that 
nobody should know, did he ?” 

thingtbouUC’^'^^'"’'*** about any one’s knowing any- 

Q. “And if there was any concealment, it was not on his part 
A. It was not, nor on my part either.” 

Q. “Nor his desire ?” 

A. “Nor on my part either.” 

the ju?y, saUlP”‘ up to 


her "nmense advantage it would bc for 

^irg'^it t 

port ; he hove in siffht a rrnft \aAr> possible means of sup- 

themselves. If thefe had beln fK ’ ^ supposed, with treasure for 

would have heard of it I don’f marriage, tlie world 

of everything-Tut all the world fT \ newspnper-it hears 

Martinez family. The news would surrounds the Henriques and 

a prize and they had captured 

in favour of the returned a verdict 

man pp. 212-289 ’ damages at £ SO. See WeH- 



CHAPTER LIX 

In Suit for Damages for Breach of Contract 

Breach of contract always gives rise to damages, and the onus 
is always on the defendant to show that he is not liable, when a contract 
and its breach are established. The law relating to this subject is 
summarized below : — 

When a contract has been broken, the party who suffers by such 
breach is entitled to receive, from the party who has broken the con- 
tract, compensation for any loss or damage caused to him thereby, 
which naturally arose in the usual course of things from such breach 
or which the parties knew, when they made the contract to be likely to 
result from the breach of it. Such compensation is not to be given for 
any remote or any indirect loss or damage sustained by reason of the 
breach. See S. 73, Contract Act. 

Damages are awarded for the injury which a party sustained as 
the result of the default by the other party. The party who is entitled 
to compensation must have done something to his own prejudice in the 
performance of his part of the contract. lOS-l N, 129 : 151 I. C. 63. 

Unless damage has actually been suffered there is no cause of 
action for breach of contract. 1933 A. 511, 48 I. C. 810. 

A vendor who has no goods to deliver cannot claim damages for 
breach of contract, not to take delivery by purchaser. 1934 N. 129 : 
151 I. C. 63. 

To claim damages for breach of contract plaintiff must prove 
that he has performed or was ready and willing to perform his part 
of the contract. 1936 P. C. 236 : 163 I. C. 417. 

The amount of damages must be established with reasonable 
certainty. 1923 C. 49 : 72 I. C. 27. 

Where vendee agreed to pay a portion of purchase money to the 
vendors’s creditors, a suit to recover the unpaid purchase money lies 
without proof of any damage, 1930 P. 46 : 8 P. 860 : 122 I. C. 244, 
the vendor is also entitled to interest at the rate which he has to pay 
to his creditor. 1934 A. 406 : 56 A. 766 ; 149 I. C. 781. 

The damages are the excess amount which the vendor or mort- 
gagor has to pay owing to the default of the vendee or mortgagee in 
paying the amount left with him to be paid to the creditor. The cause 
of action for damages arises immediately on such default and the 
vendor or mortgagor need not wait until the property is actually sold 
or until he is sued or a decree is passed agaist him before bringing a 
suit for damages. 1936 A. 598 : 164 I. C. 665. 

Where a person purchases a certain property and subsequently a 
decree is passed for proprietory possession in favour of a third party, 
no loss or damage can be said to have been caused by the mere pas- 
sing of the decree, and no suit for damages for breach of contract 
lies. 1936 O. 141 : 160 I. C. 454. 
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A suit for damages may be instituted even before an injury is 
done or damage takes place, e.g., a contract of indemnity. 26 I. C. 241, 
1931 A. 754 : 133 I. C. 604. 

In the case of a breach of contract for sale of goods, the damages 
must be based on the ditfercnce between the market price and the con- 
tract price. 1936 A. 514 : 103 I. C. 919. 

In a contract for sale, damages can only be claimed when loss or 
damage has been caused. 1936 O. 141 : ICO I. C. 454. 

Where a person deposits a certain amount as a security for observ- 
ance of the terms of the contract but breaks the contract and forfeits 
the amount, the other ])arty must in a suit for damages, caused by the 
breach, give credit for the amount forfeited. He can recover the 
difference between that actual loss and the amount forfeited. 1937 R. 
357, 1916 M. 485. 

A claim for mere interest after the amount has been recovered is not 
maintainable. 20 N. L. J. 145. 

Where there is option of cancelling contract in case of “ bank- 
ruptcy or any other reason”, the option can be based only on substan- 
tial reason and not merely on a desire of the party cancelling it to 
avoid a loss to himself. 1939 L. 166, 


The plaintiff bought from the defendant a boiler for use in con- 
nection with the carbon paper plant at his factory. Tlie boiler was 
delivered on 20th of October 1933, and was paid for finally two months 
later. Tlie boiler did not confirm to the regulations made under 
the Boilers Act and therefore the autlioritics refused to issue a certifi- 
cate and consequently the plaintiff could not use the boiler for the 
purpose for whicli it was required. The plaintiff rejected it in April 
1034 but no boiler was purchased to replace it till 1937. The plaintiff 
alleged that he had been unable to make any profit from producing 
carbon papers and he claimed damages for the loss of profits. Held, 
that the plaintiff kept the boiler too long to be in a position to be 
able in law to reject it. Held further, that tJic plaintiff could recover 
damages for breach of contract on the basis of the boiler being unfit 
lor the purpose for which it was supplied to him and of his having to 

spend money to get one which was fit for the purpose. I. L R 
(1938) 2 C. 88, 


In the absence of special circumstances interest caimot be allowed 
on damages for breach of contract for sale of goods. 40 P. L. R. 531 . 

Interest cannot be allowed by way of damages for wronoful 
detention of debt. 1938 P. C. 67 : 42 C. W. N. 985. 

A party claiming damages must perform his part of contract and 

forward the account of his loss. 

lUoU J-r* 1 lo« 


Damages — When the Plaintiff Entered into a Contract with the 

Third Party. 

Ill the case of non-payment of money, the measure of damages is 

the interest of money only, although, plaintiff sustained a great incon- 
venience. 12 B. 242. UU.OU 


liaw does not take into account in estimating 
that is accidentol as between the plaintiff and the 


damages anything 
defendant, in 
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action for non-delivery or non-acceptance of goods under a contract of 
sale in intermediate contract entered into for a third party for the pur- 
chase and sale of goods. 1922 P. C. 178, 43 A. 257 : 63 I. C. 589, 
1922 P. 79. 


A purchaser cannot get compensation on the ground that the per- 
son with whom he had contracted to resell the property cancelled the 
contract owing to the default of the seller. 1924 B. 473 : 49 B. 1 : 
92 I. C. 225. 


Profits which the plaintiff would have made out of other con- 
tracts can be recovered only if such contract was made known to the 
defendant at the time of making the contract with him. 36 I. C. 264. 

Where a part of consideration was to be paid by the vendee to 
the vendor’s judgment-creditor and the person stood surety for the 
amount and damages that the vendor might suffer on account of delay 
in payment, the surety is liable for the decretal amount with six per- 
cent interest payable under the decree, but not the higher rate of in- 
terest which the vendor had to pay in raising a loan to pay the judg- 
ment-debtor. 1934 A. 525 : 148 I. C. 639. 

Damages — by Supplying Inferior or Damaged Goods 


Where goods which were delivered in pursuance of a contract, 
by sample were not equal to sample and the purchaser on taking 
delivery claimed compensation, the measure of damages is the difference 
between the market rate of the goods actually delivered and the market 
rate of the goods contracted to be delivered. 18 I. C. 986. 

When goods arc damaged during transit, the rneasurc of damages 
is the difference between the price of the goods in «^araagcd con- 
dition and their market value when they reached destination. U30 

L. 280 : 11 L. 227 : 120 I. C. 529. 

In the absence of any condition in the contract especially provid- 
ing for its contingency, the sinking or loss of goods is no defence 
buyer’s claim for damages. "lOSO L. 193 : 125 I. C, 189. 

The date of the breach is the date when the seller ought to have 
delivered the goods and failed to do so, but not tire date without any 

agreement to tLt effect when 

of the contracted quality or not. 1921 B. 203 : 4o B. 129. 

Damages — on Loss of Goods 

In the absence of any condition in the contract .especially provid- 
ing for"iU VonUng“ ley, tL -.king or loss of goods is no defence to 

buyer’s claim for damages. 1920 L. 193 : 125 I. C. 18 . 

Damages— to Supply Future Goods 

In the case of breach of same 

method of assessing damages is to been faiHy sold during 

and the price at which the t^educt from such price 

the season in which the contract is made » “be goods in question, 

the ordinary charges of producing and selling tne go 

1923 A. 199 : 80 I. C. 297, 6 A. 238. liniiidated 

In no case the damages should 0^*297^5 A. 288. 

damages fixed by the parties. 1923 A. 199 : 80 I. C. 297, 
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Damages for Sale of Goods by Sample 

Where goods whicli were delivered in pursuance of a contract by 
sample were not equal to sample and the purchaser on taking delivery 
claimed compensation, the measure of damages is the difference bet- 
ween the market rate of the goods contracted to be delivered. 
18 I. C. 986. 

Damages in Case of Contingent Contract 

In case of contingent contract, the, contingency on which the contract 
was to be enforced having occurred, damages Iiave to be ascertained in 
the usual manner. 1922 N. 192 : 68 I. C. 720. 

In the absence of any condition in the contract providing for a con- 
tingency, the sinking or loss of goods is no defence to buyer’s claim for 
damages. 1930 L. 193 : 125 I. C. 189. 

Damages for Anticipatory Breach — Repudiation Before Due Date 

When before the time fixed for performance the promisor repu- 
diates the contract, the anticipatory breach takes effect as a premature 
destruction of the contract, rather than as a failure to perform it in its 
terms. 48 C. 727 : 1921 C. 185. 

When the defendant has repudiated a contract, the plaintiff may 
sue at once or wait till the time when the act was to be done. But the 
measure of damages in both cases will be the difference of the 
contract rate and the market rate on the date of the breach 1921 T 
B. 78 : 66 I. C. 510. ‘ 


1 repudiation is not accepted, the measure of damages would 

be different on the due date. 1931 B. 386 : 1.33 I. C. 861 lO^s P p 
200 : 111 I. C. 480. 

If the repudiation is accepted, the account may be closed at the 
rate current on the date of repudiation and damages recovered on 
that basis. 1931 B. 386 : 133 I. C. 8G1, 1928 P. C. 200 : 111 I. C. 480 

If seller gives notice of his inability to fulfil the contract before 

the date fixed for delivery, the measure of damages is the difference 

between the contract price and the price on the date when deliverv 
should have been made. 30 C. 477. 'i'-u\ery 

In cafe of anticipatory breach of contract involving deliveries m 

the sum tftolTAhe measure of dlmagcs will be 

S r ^ between the market rates at the appointed 

times for delivery in each month and the contract price. 43 C. 305. 

In case of anticipatory breach of contract, the party miiltv 

WI I aese! money. 1027 L. 721 ■ 


Damages for Breach of Contract to be Performed by Instalments 
in -virauL"„t:ttver^^ the 

the sum total of the diderenee between*^ "markefra^r Tf 



468 


CROSS-EXAMINATION 


appointed times for delivery in each month and the contract price. 
43 C. 305. 

Damages for Defective Title 

In a contract for sale of immovable property where there is a 
wilful default on the part of the seller in making out a marketable title, 
measure of damages will be the difference between the contract price 
and the market price at the date of the breach. 1929 L. 416, 33 C. 
458, 32 B. 165, 92 I. C. 143, 21 A. L. J. 42S. 

The rule of English law that if a person who has no title to a pro- 
perty nor has any means of acquiring it sells the same, the purchaser 
cannot recover damages beyond the expenses he has incurred, does not 
apply to India. 1925 L. 262 : 5 L. 527 : 85 I. C. 421, 40 M. 338, 32 B. 
165, 11 B. 272, 1936 N. 4, 1933 N. 263 : 147 I. C. 1091. 


Where title of the vendor is found to be defective and the vendee 
is ejected by a tliird i)erson. the damages would be the difference be- 
tween the market value of the property on the date of the eviction and 
the price originally paid. 1930 M. 748 : 127 I. C. 617, 1929 L. 416 : 
116 I. C. 419, 192rL. 357 : 1 L. 380, 1927 N. 370 : 99 I. C. 313, 1924 N. 
257 : 76 I. C. 451, 21 B. 175. 


Where there is a defect in title but the land is still in the posses- 
sion of the plaintiff, he is entitled to such compensation as will compen- 
sate him for the defective quality of his title. 1928 B. 427 : 52 B. 883 : 
113 I. C. 27. 


Wlien a vendor executed a security for damages and costs if his 
title was found defective and the suit of a stranger who was found en- 
titled to the portion of a property was compromised by the vendee on 
payment of a certain amount, the vendee can claim this amount with 
interest. 1933 A. 455 : 136 I. C. 804. 

When the title was clear and the vendee realised from the con- 
tract of sale of land, the vendor was entitled to reasonable compensation 
for the breach irrespective of the fact whether he sustained any actual 
loss or not. 1929 ISI. 783. 


When a vendor purchases certain property and subsequently decree 
is passed for proprietary possesion in favour of third person, no loss or 
damages can be said to have been caused by the passing of the decree. 
No suit for damages for breach of contract lies. 1936 O. 141 : 
160 I. C. 453. 


Where according to the agreement a purchaser of a house was 
given an option to withdraw on his being not satisfied with the de en- 
dant’s title, he can get refund of earnest money when so withdrawing. 
24 P. L. R. 1915 : 28 I. C. 12. 


Damages for Breach of Contract for Leases. 

When the lessor fails to give possession of the land leased to the 
lessee the measure of damages is the net profit which the 
have derived during the period he was out of possession. 53 1. C. • ^ 

M. L. J. 385, 109 I. C. 335 (L.) 1925 R. 261 : 90 I. C. 635, 1925 L. 262 . 


5 L. 527. 

If the contract for lease is invalid, the lessor is not \ ? 

enforce the contract but he can obtain compensation for the . 

has been cau 53 d to him by the continuance of the lessee in pos 
of the premises. 1933 L. 15 : 13 L. 561 : 140 I. C. 621. 
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Where lease was rescinded by both parties and there was a new 
.contract to compensate the lessee, the measure of damages would be the 
money paid by the lessee and the money spent by him in ploughing 
S along with interest. 1928 N. 287 : 109 I. C. 20o. 

Where the lessee sublet the property without leave m contraven- 
tion of the terms of the lease the landlord is not entitled to damages m 

the absence of proof of his having suffered any damage although the 

tenant recovered a higher rent from the sub-tenants. 1921 B. 2/ .4 


B. 1197. , , „ 

Damages for Breach of Contract for Transfer of Immovable Property 

A person guilty of breach of contract is liable for damages whether 

the contract was one which related to the sale 

immovable property. 40 M. 338, 1927 S. 49 : 97 I. C. 269, 1927 S. 120, 
21 B. 175, 53 I. C. 889, 37 M. L. J. 385. 


In a contract for sale of immovable property wlicrc there is a 
wilful default on the part of the seller in making out a marketable 
title, measure of damages Avill be the difTerence between the contract 
price and the market price at the date of the breach- 1929 L- 416, 
38 C. 458, 32 B. 165, 92 I. C. 143, 21 A. L. J. 428. 


The rule of English law that if a person who has no title to a 
property nor has any means of acquiring it sells the same, the j>ur- 
chaser cannot recover damages beyond the e.xpenscs he has incurred, does 
not apply to India. 1925 L. 262 : 5 L. 527 : 85 I. C. 421, 40 M. 338, 
82 B. 165, 11 B. 272, 1936 N. 4, 1933 N. 263 : 147 I. C. 1091. 


Where title of the vendor is found to be defective and the vendee 
is ejected by a third ])erson, the damages would be the difference 
between the market value of the proj>crty on the date of the eviction 
and the price originally paid. 1930 M. 748 : 127 I. C. 617, 1929 L. 416, 
116 I. C. 419, 1921 L. 357 : 1 L, 380, 1927 N. 370 ; 99 L C. 313, 1924 
N. 257 ; 76 I. C. 451, 21 B. 175, 


In the case of damages for the breach of contract of sale of a 
house, the measure of damages is what was the actual injury sustained 
by the plaintiff by reason of the defendant not having performed his 
contract, i.e., what price the property would fetch if put up for sale in 
the open market. 26 B. 643. 

Where there is a defect in title but the land is still in the possession 
of the plaintiff, he is entitled to such compensation as will compensate 
him for the defective quality of his title. 1928 B. 427 : 52 B. 883 : 113 
I. C. 27. 


When a vendor executed a security for damages and costs if his 
title was found defective and on the suit of a stranger who was found 
entitled to the portion of a property was compromised by the vendee 
on payment of a certain amount, the vendee can claim this amount with 
interest. 1988 A. 455 : 186 I. C. 804. 

In case of failure to complete a contract for sale of building, the 
seller is liable to refund earnest money and to pay the plaintiff all costs 
inwirred in investigating title but not for damages on the footing of 
difierence between the contract price and the market value of the pro- 
perty at the date of breach, although the person with whom the plaintiff 
contracted to resell the building, cancels the contract owing to the defen- 
dant s default. 1924 B. 478 : 49 B. 1 ; 92 I. C. 225. 
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In a suit for damages for breach of contract for sale, if the vendor 
remains in possession of rents and )>rofits of the property until resale 
there is no ground for awarding him any damages. 1920 P. C. 179 -117 
I. C. 485 : 33 C. W. N. 949. 

When the title was clear and the vendee resiled from the contract 
of sale of land, the vendor was entitled to reasonable compensation for 
the breach, irrespective of the fact whether he sustained any actual loss 
or not. 1929 M. 783. 

The manager of a joint Hindu family who has agreed to sell im- 
movable property belonging to himself and the minor members of the 
family is personally liable for failure to perform the contract when it is 
found that it is not binding on the minors, though the contracting parties 
believed that there was necessity and they acted in good faith. 1933 A. 
455 : 146 I. C. 804. 

If a purchaser, on agreeing to purchase a property, agrees to pay 
and does pay an advance or a deposit, it is a security for the fulfilment 
of contract of sale. Though there is nothing spccilic said about for- 
feiture, the mere fact that a deposit is demanded carries with it the 
implication that it should be forfeited if the contract is broken, unless 
the vendee proves an agreement to the contrary. 1938 M. 246 : 173 I. 
C. 955. 

Where the vendee after paying a deposit and taking delivery of 
the sale-deed from the vendor returns it to tiic vendor being unable to 
find the purchase money and allows the period of four months’ time 
for registration to pass without making any further payment, he is 
not entitled to claim back the deposit. The vendee can forfeit the 
deposit and is not bound to institute a suit for damages or other 
remedy against the vendee. It cannot be inferred from the omission 
of the vendor to take legal proceedings in such a case that he has 
treated the contract of sale as at an end. 1938 M. 246 : 173 I. C. 955. 

A compensation can only be claimed under S. 73, Contract Act, 
when loss or damage has been caused. Mere passing of a decree in favour 
of a third party in respect of the property sold does not cause any loss 
or damage to the purchaser before the decree is executed. 1936 
O. 141 : 160 I. C. 654. 

Damages for Breach of Contract for Sale of Goods. 

In a contract for the sale of goods where the purchaser is unable to 
take delivery on the date fixed or the vendor is unable to give delivery 
on that day, tlic measure of damages is the difference between the con- 
tract rate and the market rate, prevailing on the day of the breach of 
the contract, 54 C. 97, 1928 L. 817 r 116 I. C, 551, 1924 B. 390, 1928 L. 
117 : 68 I. C. 912, 1923 P. C. 105 : 47 B. 563, 1928 L. 834 : 10 L. 148, 
1927 S. 49 : 97 I. C. 269, 9 I. C. 104, 76 I. C. 62, 42 I. C. 
803, 66 I. C. 579, 41 I. C. 223, 13 Bur. L. T. 214, but not on the date of 
refusal of liability or repudiation. 1932 P. C. 196 : 11 P. 660 : 188 L C. 
658, 1933 R. 25. 

The date of the breach is the date when the seller ought to have 
delivered the goods and failed to do so, but not the date, without any 
agreement to that effect when it is ascertained whether the goods are of 
the contract quality or not. 1921 B. 208 : 45 B. 129. 

When the purchaser improperly repudiates the contract and the 
property in the goods has not passed to him the seller can recover the 
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difference between the contract price and tlie market price on the breach, 
1924 B. 325 : 48 B. 374, 1923 B, 75, 85 I. C. 317 : 6 L. L. J. 415, but 
not the difference between t)ie price and the price realised on resale. 
1924 B. 390 : 80 I. C. 430. 1934 B. 361 : 152 I. C. 550. 

When the purchaser improperly repudiates the contract and the 
property in the goods has not passed to him, the seller cannot sue for the 
price. 48 B. 374. 

Where there is a chain of sellers and buyers, the usual practice in 
produce markets is that tlic damages as ascertained by the last buyer 
and the seller would probably form the measure of damages to be 
recovered all along the chain. 48 IVI. 1 : 1925 P. C. 161 : 88 I. C. 307. 

If the goods are to be delivered by instalments, the measure of 
damages should be estimated by ascertaining the value of the goods at 
the several times at which the contract was broken, and the damages 
would consist of sum of differences between the contract price and the 
value at the several dates of breach. 26 B. 744. 

If the plaintiff adduces no evidence regarding the market rate on 
or about the date of delivery, he is not entitled to damages. 1934 L. 59 : 
149 I. C. 1119. 


When the seller is in default, the buyer need not prove actual pre- 
liminary loss as the consequence of non-delivery. 41 M. 709. 

In estimating damages a contract for resale is immaterial if there 
is an available market for the goods at the date of the breach. 193 P. 
C. 196 : 11 P. 600 : 138 I. C. 658. 

When transaction for resale or purchase F. O. R. the place of 
delivery are dealt with at a different place, the relevant market is the 
market at that place although the place of delivery may be relevant 
for the extent of some adjustment. 1932 P. C. 196 ; 11 P. 600:138 
1. C. 638, 


Market rate at a certain time means the rate at which the whole of 
the goods ordered for sale at that time in that market by the sellers are 
purchased by the buyers. 76 I. C. 62. 

Market rate in a relevant market of that day of actual bona Jidc or 

ready sales on that day is the best evidence. 76 I. C. 02 (S.). 

When for a long time after breach there is no available market for 
the goods and the goods are then resold, the seller is entitled to 
difference between the contract price and that realised on resale. 1926 
N. 104 : 97 I. C. 871, 1932 S. 9 : 139 I. C. 114. 


4 .U 1 cannot fulfil his contract by events beyond his control, 

the buyer can procure the nearest substitute that he reasonably can and 
to charge the seller with the difference. 26 B. 744 . 


If the goods are non-marketable, made to order, the price of the 
goods IS the measure of damages. 1931 L. 742 : 13 L. 380 : 185 I. C. 599. 

In a suit for compensation of breach of contract of sale the buyer 
must prove that he had the necessary funds to pay towards the price 

tft *^5*^*^ that the seller was not in a position 

to tender even similar goods as those contracted for. 1926 M. 109. 

defaulting party is liable to pay such damages as may accrue 
withm a reasonable time. 89 I. C. 919, 108 I. C. 438. ^ 
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Promisee can sue only for damages naturally arising from the 
breach. It does not include aggravation of damages caused by the pro- 
misee’s action or inaction, subsequent to the breach. 37 M. 412. 

When the buyer takes delivery on a date subsequent to the date 
fixed for it, the measure of damages will be determined according to the 
price prevailing on the date fixed for the delivery. 1922 L. B. 1 : 64 
I. C. 60. 

Where time of delivery is not given in the contract, it cannot be 
extended beyond reasonable period. 1928 M. 1232 : 115 I. C. 342. 

When no time of delivery is fixed and the defendant keeps deliver- 
ing goods long after the contract is made and the plaintiff accepts the 
deliveries, it is open for him to say that he would put an end to the 
contract on a particular date so as to calculate damages from that date. 
1928 M. 1232 : 115 I. C. 342. 


When the defendant has committed a technical breach of contract, 
and the plaintiff himself had no intention of performing his terras of the 
contract, the plaintiff is entitled merely to nominal damages. 1921 L. 
315 : 4 L. L. J. 317. 

In case of contingent contract, the contingency on which the con- 
tract was to be enforced having occurred, damages have to be ascer- 
tained in the usual manner. 1922 N. 192 : 68 I. C. /20. 

A defaulting vendor cannot take advantage of a settlement effected 
between his buyer and a stranger as regards the same goods which has 
the effect of reducing damages. 1921 S. 08 : 66 I. C. 267, 43 C, 493. 

In the absence of any condition in tlic contract providing for a 
contingency, the sinking or loss of goods is no defence to buyer’s claim 
for damages. 1930 L. 193 : 125 I. C. 189. 

In a case of breach of contract to supply future goods, the method 
of assessing damages is to ascertain the quantity and the price at which 
the same might have been sold at the market dunng the season to which 
the contract relates, and to deduct from such jiricc the ordinary charges 
of producing and selling the goods in question. But in no case the 
amount awarded should exceed the amount of liquidated damages fixed 
by the parties. 1923 A. 199 : 80 I. C. 297, 5 A. 238. 

Interest cannot be allowed on damages for breach of contract for 
sale of goods. 40 P. L. R. 531. 

Damages When There is a Chain of Sellers and Buyers 


Where there is a chain of sellers and buyers ‘h® 
produce markets is that the damages as ascertained by the 

ind the seller would probably form the C 307 

covered all along the chain. 48 M. 1 ; 1925 P. C. 161 . 88 I. C. 307. 


Damages When Goods Delivered by InsUlments 

If the goods are to be delivered by instalments, ‘he me^“« 
damages should be estimated by ascertaining value of the goo 

the several times at which the contract was broken, and the damag 

would consist of the sum of differences between the contract price am 

the value at the several dates of breach. 26 B. 744. 

Damages When Goods are Made to Order 

If the goods are non-marketable and made to order, 
goods is tJ measure of damages. 1931 L. 742 : 13 L. 886 . 185 


I. C. 599. 
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Mitigation of Damages 

A plaintiff wlio sues for damages should take reasonable steps to 
mitigate the loss consequent upon the breach and cannot claim as 
damages any sum ■sv'hich results from his own neglect. If at the date of 
the breach, the plaintiff could do something which mitigated damages, 
the defendant is entitled to the benefit of it. 43 C. 403, 193*2 P. C. 106 : 
138 I. C. 658. 

Where the defendant failed to perform a contract but the plaintilf 
obtained the benefit of another contract which is of value to him. it docs 
not entitle the defendant to the benefit of the latter contract. 43 C. 
493 (P. C.), 1982 P. C. 196 : 11 P. GOO, 1936 M. 47. 

The duty on the part of the plaintilT to mininii/.c damages arises 
only after a breach has occurred. 28 C. W. N. 104. 

Plaintiff cannot claim any damages which arc due to his neglect to 
take such steps, as not selling the goods within a reasonable time, f.c., 
from the date of the breach until the price has fallen. 1925 U. 28 : 
49 B. 25. 

The seller may show that for some time after the due date of 
' delivery, that there was no available market for the goods. 1920 
M. 1021. 


If there was an available market of the goods at the date of the 
breach, a contract of resale becomes immaterial. The buyer can mini- 
mize the damages by procuring substituted goods in the market. 1932 
P. C. 196 : 11 P. 600 : 138 I. C. 658. 


In the case of coal for the use of steamer when the particular kind 
of coal contracted for was not available and, therefore, there was no 
market rate, the nearest coal available to enable the steamer to perform 
its voyage may legitimately be taken into account and the sellers should 
be charged with the difference. 26 B. 744. 

In mercantile contract where goods are purchased for resale, it can- 
not be said that the inconvenience caused to the buyer could be reme- 
died by the purchase of the nearest substitute, c.g., articles of a different 
brand, and that the market rate of the latter should be the measure 
of damages. In such a case the difference in the price of the articles 
contracted to be sold on the date of the breach is the measure of 
damages. 76 I. C. 62 (S). 

Interest on Damages 

Contract Act, (Illustration N) does not confer upon a credi- 
tor a ri^ght to recover interest upon a debt wliicl. is due to I, ini, wlien 

c! SrTm™ 5^ « cl™ 


In the absence of special circumstances, interest cannot be allowed 
on damages for breach of a contract for sale of goods. 40 P. L. R, 53 i, 

tion Tmpl’c.lr Tns*’!. 

Where plaintiff is kept out of his money and the defendant b iv 
money m breach of his obligation to the plaintiff. S. 73, Con- 

plaintiff is entitled to interest at a reasonable 

486 : 168 L ^251 S M 
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Court can give interest under S. 35, C. P. C.. and also under S. 73. 
Contract Act. 1930 R. 141 : 1G2 I. C. 352. 

A claim for mere interest after the principal amount has been re- 
covered is not tenable. The Interest Act only gives power to the Court 
but does not create any right in the creditor, 20 X. L. J. 145. 

Market Price — How Determined 


Market rate at a certain time means the rate at which the whole 
of the goods ordered for sale at the time in that market by the sellers are 
purchased by the buyers. 7C I. C. G2. 

Market rate in a relevant market of that day of actual boimfide or 
ready sales on that day is the best evidence. 7G I. C. 62 (S.). 

When for a long time after breach there is no available market for 
the goods and the ^goods are then resold, the seller is entitled to differ- 
ence between the contract price and that realised on resale. 1926 M. 
104 : 97 I. C. 871. 1932 S. 9 : 139 I. C. 114. 


Special Damages 

In cases of breach of contract, the damages should be such as may 
fairly or reasonably arise out of it. naturally. 53 I. C. 899. 

Dama'-^es cannot include compensation for anv remote or 
loss or damages sustained by reason of the breach. 26 B. .44, 

G C. L. J. 398. 

In case of breach of contract damages should be such ^ may 
accrue witliin a reasonable time after the breach has occurred. 39 I.C. 919. 

In the case of non-payment of money, the measure of damages 
is the interest of money only, althougli plaintiff sustained a great 

inconvenience. 12 B. 242. 

The damages in case of breacli of agreement to diseliarge another's 
debt is the amount of debt svliich the defendant lias undertaken to 

discharge. 23 M. 141. 

T aw does not take into account in estimating damages anythmg 
tliat is accidental as between the plaintiff and the defendant, f. g., in an 

at tl.e time of making the eontraet with hm . do . t. . 

nv;::::r„ ... si" “.s; 

v-ndort iuds^jM^ddor .nd ** “S.n, ot d.l.y I. 

resist- i I'St ir •!.. .IK “ 
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interest payable under the decree, but not the higher rate of interest 
which the vendor had to pay in raising a loan to pay tlie judgment- 
debtor. 1034 A. 525 : 148 I. C. U30. 

Special damages for failure to deliver in time can be claimed only 
wliere such object was either specially brought to the notice of the carrier 
or was within his knowledge, 11122 A. 324 : 43 A. 623, 1921 C. 315; 
61 C. 14. 

Whenever either the object of the seller is especially brought to the 
notice of the carrier or the object can be inferred from circumstances, 
damages can be recovered for the natural consequences of the failure of 
that object. 1022 A. 324 : 43 A. G23. 

Where a tailor delivered a sewing machine and a cloth bundle to a 
railway company to be carried to a place where lie expected large profits 
by reason of a fair to be held, he cannot get damages on account of late 
delivey where tlic railway compav had no notice of the special purpose. 
21 M. 172. 

When Vendee Agreed to Pay Portion of Purchase Money 

to Vendor’s Creditors 

Where a part of consideration was to be paid by the vendor’s 
judgment-creditor and the person stood surety for the amount and 
damages that the vendor miglit suffer on account of delay in payment, 
the surety is liable for the decretal amount with six per cent, interest 
payable under tho^lccrce, but not the higher rate of interest wliicli the 
vendor had to pay the judgment-debtor. 1034 A. 525 : 148 I. C, 630, 

Wlicrc vendee agreed to pay a portion of purchase money to the 
vendor’s creditor, a suit to recover the unpaid purchase money lies 
without proof of any damage. 1930 P. 40 ; 8 P. SCO : 122 I. C. 244. 
Tlic vendor is also entitled to interest at the rate wliich he has to 
pay to his creditor. 1934 A. 406 : 56 A.'7C6 : 149 I. C. 781. 

The damages arc tlic excess amount wliieli the vendor or mort<Ta- 
gor has to pay owing to the default of llic vendee or mortga"ec*^in 
])aying the amount left with him to be pai<l to the creditor, tlic c;uise of 
action for damages arises immediately on sucJi default and the vendor or 
mortgagor need not wait until the property is actually sold or until 
he IS sued or a decree is passed against him before bringing a suit for 
damages. 1936 A. 598 : 164 I. C. 665. 


Illustration. 

e t. action on n covenant respecting a bill of sale The 

covenant was admitted. The opening of the case by the 

of excellent impression on the Judge in favour 

^ plaintiff’s counsel was going on witli 

the opening speech, the Judge asked defendant’s counsel : ^ 

“What answer have you got, Mr. Jones, to this action ?“ 

see my Jo«cs “ivith great submission, I sboulcl like to 

see my learned tricnd s case before I show him mine.’’ 

head “Tnlv Lordship, with a contemptuous toss of the 

, only it seems to me that you are bound by the covenant ” 
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“Oh, pray me, don’t let me interfere,” says his Lordship, “but it 
seemed to me this is a case that might very well be settled.” 

“Afraid not, my lord,” persists Jones, with great submission, 

“I say no more,” despondently replies his Lordship, and the case 
proceeds. 

The benevolent plaintiff enters the box. 

He gives his evidence fairly and temperately. It seemed 
irresistible ; and not to be got over or got round by any possibility 
of advocacy. 

The following cross-examination by Jones will show the value of 
a perfect mastery of details, which enables him to master difliculties that 
arc not organic. 

Jones asks Mr. Hawk if he knew a person of the name of Isaac 
Jaeol>s. 

The witness’s answer is that he docs not knosv Isaac Jacobs. 

Q. “Do you say yes or no, Mr. Hawk ?” 

A. “I cannot say, it is so many years ago.” 

Q. “Let me help you. Was tliere a man who used at that time 
to take }iosscssion for you under bills of sale, when you put in 
executions ?” 

(Tire question has to be repeated). 

A. “I never did.” j 

The learned .Tudge now begins to see there is something in the 
(hdendant's ease. 

Q. “You say Air. Hawk,” asks the Judge, “lie never did ?” 

A. “No. certainly not, my Lord.” 


Q. “Look at tliis letter,” continues the counsel. “Is it your 
writing ?” 

The letter was read — instructions to Jacobs to take possession of 
tljc goods the day after the assignment to Air. Hawk. 

Then tlie plaintiff foolislily said “But he never did take 
possession.” 

Another letter was jiut into his hand written by the plaintiff, asking 
for an account of the goods seized. 


“Yes,” says the plaintiff, “but as he did not give me an account, 
I concluded tliat he never took possession.” 

“One more letter and then Hawk may go ; it is 

written by Jacobs to Hawk, who does not produce d 

it he has to confess that Jacobs wrote informing ‘ ’'f expenses ” 

Imt that tlie goods were of little value, and would not pa> expenses. 

The result was, the case was lost. See Hams, pp. -4 -a?* 



CHAPTER LXX 
In Suits on Money Bond 

A suit on money bond is one of the most difficult ones to be defend- 
ed in a law Court. The bond is generally written by a petition-writer 
and attested by two witnesses. It contains in the body of the bond a 
statement to the effect that money has been paid to the defendant and 
often attesting witnesses make a note to the effect that the money had 
been paid in their presence. The scribe and the attesting witnesses are 
produced to swear to the contents of the bond, passing of the considera- 
tion, and to tlic proof of the signature and thumb impressions of the 
defendant. Even if the consideration does not pass, the witnesses liave 
got to say that it did pass when a memorandum is made in the bond 
that the money has actually been paid to the defendant. The defendant 
has a very hard case to meet if he did not get the consideration. The 
cross-examiner should develop the following points : — 

(rt) that the plaintiff was too poor to advance such a big sum ; 

(6) that the account books of the plaintiff do not show that the 
money was lent on the day of the-cxecution of the bond ; 

(c) that the bond was a sort of security for the performance of some 
other contract ; 

{(1) that the bond was a result of mis-representation, undue in- 
fluence or fraud ; 

(c) that consideration of the bond was for some illegal or immoral 
purpose ; 

(/) that the defendant was legally disqualified to enter into a con- 
tract, i.e., he was a minor or under Court of Wards ; 

(g) that the plaintiff was a professional money-lender and the de- 
fendant was a raw youth of prolligatc habits and was already indebted 
to him and under his inHucnce. 

Illustration 

The following incident narrated by Mr. Justice Sharewood in 
his work on Legal Ethics, illustrates a method that may be adopted by 
the cross-examiner with success. “He (a gentleman of the Bar of 
Philadelphia) allowed nothing that occurred in a case to distrub or 
surprise him. On an occasion, in one of tlie neighbouring counties, he 
was trying a case on a bond wlien a witness for the defendant was in- 
troduced, who testified that the defendant had taken the amount of the 
bond, which was quite a large sum, from his residence to that of the 
obligee, a distance of several miles, and paid him in silver in his pre- 
sence. The evidence was totally unexpected ; his clients were orphan 
children, all their fortune was staked in this case. The witness had not 
yet committed himself as to how the money was carried. Without any 
discomposure, without lifting his eyes or pen from paper, he made on the 
margin of his notes of trial a calculation of what the amount in silver 
would weigh. When his turn to cross-examine came, he calmly proceeded 
to make the witness repeat his testimony step by step when, where, how 
and how far the money was carried, and then asked him if he knew how 

j money weighed and upon naming the amount, so con- 

foimded the witness, party and counsel engaged for defendant, that the 
defence was at once abandoned, and a verdict for the plaintiff rendered 
on the spot.” See Hardwick on the Art of Winning Cases, 149. 



CHAPTER LXXI 
In Suits Relating to Insurance 

In a suit for recovery of policy money, the chief question is whether 
tlic contract of insurance is complete or is not void on any other grouiul. 
'I’hc law is set forth below : — 

A material mis-statement inducing to contract would avoid it. 1921 
P. C. 195. 

When the policy requires that proof of the death of the policy- 
holder should be given, an Insurance Company cannot be ordered to pay 
the policy amount until such ])roof is given or if there arc no rules, 
reasonable proof is necessary. 1929 M. .317 : 121 I. C. 155. 

One of tlie conditions of a policy of fire insurance was that “if claim 
be made and rejected and a suit is not commenced within .3 months after 
such rejection, the policy shall be forfeited.” Held, that such a condi- 
tion in a policy is a valid condition. But, for the condition to be opera- 
tive, it must be shown clearly that there had been a repudiation. 1927 
K. 190 : 105 I. C. .301. 

A condition in a policy of insurance reserving the power of cancel- 
lation by Insurance Company at any time before the expiry of its period 
is not necessarily void. 1927 S. 110 : 101 I. C. 710. 

On construction of the proposal and the policy, it was held that 
the risk of the dividends not being sufficient to cover the balance of 
the premia was taken by the Company and that under the policy the 
Company was not entitled to deduct from the principal sum when it 
became due any sum which was still outstanding in respect of 
the balance of the premia which at that time had not been in fact 
recovered out of the profits of the Company. 1925 C. 090 : 52 
C. 239. 

Knowing that they are entitled to a policy, the assured never cared 
to get it and know the conditions. Held, that they failed in their duty 
and the leisurance Company was not bound to keep assured informed. 
1921. R. 317 : 2 R. lU- : 83 I. C. 592. 

A condition in a policy that if claim is not brought 
within a certain time policy would be forfeited, is valid and does 
not offend against Ss. 23 and 28 of the Contract Act. 1924 C. 186 ; 80 
I. C. 037. 

Once the insurer refuses to accept the premium, the insured can sue 
him for damages or can dissolve the contract, as the refusal is a conti- 
nuing one. 32 I. C. 534. 

A nominee of assured is not a trustee and is not entitled to refund 
from the Company, to the exclusion of the insured as his executor. 1931 
B. 300 ; 33 Bom. L. R. 720. 

When the husband of a lady supplied the premia but the name of 
the step-son of the lady was put as the person to whom the insurance 
amount was to be paid, the amount belongs to the son and not to the 
husband. 1922 L. 145 : 60 I. C. 788. 
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When under the rules of the Company, a policy lapses on default of 
payment of premia, it is not open to the defaulting poliey-ho dcr to re^ 
Lver the premia actually paid. But such a rule u dl not bind one, if 

made after he took up his policy. 43 M. 333 : 5o I. C. 360. 

An ai^ent of Life Insurance Company cannot, after he is dismissed 
from service, claim commission for subsequent premia paid by customers 
secured by him. 44 M. 170 : 60 I. C. 69. 

A covering note by an insurance agent is a mere contract to issue 
policy on receipt of premium before the vessel leaves harbour. Il goods 
are lost, the owner should at once pay the premium and demand the 

policy* 32 I. C. 540. 1111 1 1 ! 

Policy contained a clause that the assured shall make a declaration 

of interest as soon as possible. Held, that it was a warranty and its non- 

fulfilment discharged the insurer from liability irom the date of its brcacli. 

1917 P. C. 257. 


Where in a contract of insurance the case is one of express warranty, 
th 9 warranty still holds, notwithstanding that the untruth miglit 
have arisen inadvertently and without any kind of fraud. 1921 

P. C. 195. , . . , 

Where parcel was refused on the ground of shortage being in da- 
maged condition and it contained stone instead of gold, it was Iield that 
the loss was before the refusal and that the consignor was entitled 
to recover on the basis of insurance policy. 1031 C. 285 : 130 I. C. 131. 

When a policy recites that the representations arc made u part of 
the contract, the truth of the statement is the basis of the contract. In 
such a case the question for the Court is whether tlic representation is 
true or not. Its materiality is not relevant. But if it is not the basis of 
the contract, then the only question is whctlier the representation was 
material is not. 1931 B. 140 ; 55 B. 124. 

A contract of insurance, like any other contract, is completed by 
offer and acceptance, and a pre-payment of the premium is not in law a 
condition precedent to the contract. But it is a common practice for all 
insurers, except marine, to stipulate that the contract shall not begin 
to take effect until the premium lias been paid. 1985 B. 23C : 150 


I. C. 634. 

Contracts of insurance proceed on the basis that every material 
fact is disclosed, and that the non-disclosure of every material fact en- 
titles the other party to the contract to avoid the contract. What facts 
are material is a question of fact in each case. 1930 S. 223. 


In case of insurance, the acceptance of the premium by the 
Insurance Company docs not itself show that the company has acceidcd 
the offer. It is essential further that the premium should have been 
fixed. Until it is fixed there is no completed contract. 1924 IL 269 : 83 
I. C. 569. 

If the premium is fixed, the insurance is cITcctcd, although no 
policy was delivered. 1924 K. 2G9 : 83 I. C. 569. 


It is not necessary to prove that an Insurance Company's prospec- 
tus containing conditions of insurance, and referred to in the policy liad 
been road by or specially brought to the notice of the assured. The pros- 
pcctus will be a part of the contract of insurance, and will have the same 
eliect as if it had been reproduced in the policy itself. 25 M. 183 (205). 

A policy of insurance was sent by local agent from Madras, who 
was not authorised to accept proposals,, which could only be accepted 
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by Directors in Calcutta. Held, that the insurance was effected in 
Calcutta and not in Madras. 1933 M. 764 : 145 I. C. 998. 

Where there is a clear acceptance of the proposal on the receipt of 
the premium, the fact that contingency covered by the insurance happen- 
ed before the policy arrived should not be a valid defence open to the 
insurance company. 1934 A. 298 : 148 I. C. 522. 

As to Life Insurance, Fire Insurance, Motor Insurance, Rights of 
Nominee of Policy-holder, Rights of Assignee, etc., see Prem’s Laws of 
India, (1840—1940), pp. 2293 to 2308. 

Illustrations 

(?) A suit was brought to recover the insurance on a large ware- 
house full of goods that had been burnt to the ground. The insurance 
companies had been unable to find any stock book that would show the 
amount of goods in stock at the time of the fire. One of the witnesses 
to the fire happened to be the plaintiff’s book-keeper, who in his exa- 
mination-in-chief testified to all the details of the fire, but said nothing 
about the books. The cross-examination was confined to these few pointed 
questions : — 

Q. “I suppose you had an iron safe in your office, in which you 
kept your books of account ?’* 

A. “Yes, sir.’* 

Q. “Did that burn up ?” 

A. “Oh, no.” ' 

Q. “Were you present when it was opened after the lire ?” 

A. “Yes, sir.” 

Q. “Then w'on’t you be good enough to hand me the stock-book 
that we may show the jury e.xactly what stock you had on hand at the 
time of the fire on which you claim loss ?” 

(This was the point of the case and the jury were not prepared for 
the answer which followed.) 

A. “I havn’t it, sir.” 

Q. “What ! havn’t the stock-book ? You don’t mean you have 
lost it ?” 

A. “It wasn’t in the safe, sir.” 

Q. “How was it that the book wasn’t there ?” 

A. “It had evidently been left out the night before the fire by 

mistake.” 

The jury at once inferred that the books were suppressed. 

(//) Hawkin was once retained for an insurance company. The 
plaintiffs were clothiers who sold ready made clothes and their premises 
having been burnt down, they made enormous claim against the In- 
surance Company. Hawkin having elicited that there were piles lyon 
piles of trousers and nearly all of them had brass buttons, commented on 
the fact that in spite of careful sifting of the debris, not a button had 
been found among the salvage. 

The Court adjourned till the following morning when hundreds oi 
buttons, partially burnt, were brought into Court by the Jew plaintiffs. 
The Judge inspected the buttons and enquired how Hawkin accountea 
for themT after having stated that none had been found. 

“Up to last night. My Lord, none had been found.” “But, 
the Judge “ these buttons have evidently been burnt in the fire. How 
do they come here ?” “On their own shanks. My Lord.” , . , . 

The Judge and the jury agreed on a verdict for the defendants. 

See 15 M. L. J. 209. . 



CHAPTER LXXII 
In Theft Cases 

In theft cases a mimber of questions involving complicated points 
of law and fact arise and an experienced counsel will always find some 
loop-hole to get a verdict of not "uilty. The following ))oints- inust be 
borne in mind while cross-examining witnesses for the prosecution : 

Possession of Property 

The first element In a theft ease is that the complainant must be in 
possession of the property. If the owner had already given up the 
possession of the property which is the subject ol theft, there can be no 
conviction for theft, e.g., a bull set at large which becomes res nnUiiis. 

8 A. 51, 9 A. 848, 17 C. 852. 

Again if the bullock had gone astray, c.g., where a bullock followed 
a cow and the owner gave him up for lost, the accused in whose posses- 
sion it was found afterwards is not guilty of theft although he can be 
convicted under S. 403, Indian Penal Code, for having mis-appropriated 
it. 38 I. C. 332. But if some time had elapsed from the loss and the 
possession of the accused, he is not guilty even under S. 403, 1 P. C. 

15 P. R. 1898, 02 Bom. L. R. 1916. 

The taking of the property is not necessarily a theft unless it was 
taken out of the possession of the other. 44 C. 60, 22 1. C. 762. 

There can be no theft if the taking is from joint possession, unless 
the possession becomes exclusive of the other. 10 M. 180, contra 
1026 Bom. 122. 

Ownership of the complainant must be proved in such cases. 
1924 R. 91, 25 Cr. L. J. 618. 

Bona-fide Claim by Accused 

If the property is taken by the accused under bona fide claim of 
right even against the will and consent of the complainant, it is not 
theft, even though the claim be ill-founded in law or in fact. 1924 P. 25, 
1929 P. 86, 44 C. 66, 1927 P. 385, 1935 A. 214, 1035 C. 075, 1920 L. 083, 
1028 M. 239, 1935 Sind 115. But if the claim or right is a mere pretence, 
he can be convicted of theft. 1929 O. 84, 1930 A. L. J. 457. 

It may be^ noted that the forcible removal of goods from the 
debtor s possession by force to compel the debtor to discharge the debt is 
theft. 1925 L. 131, 25 Cr. L. J. 050, 1930 B. 167 ; contra 1921 P. 390 : 
22 Cr. L. J. 678, 14 C. W. N. 030. 

Identification of Stolen Property 

Unless the stolen property is fully and satisfactorily identified, there 
can be no conviction for theft or receiving stolen property. Reader is 
referred to a separate chapter on “Identification of Things.*’ 

Exclusive Possession 

p*'®pcrty is found with the accused, it must be 

that he had the exclusive possession of the same because there 

sn n without such exclusive possession. Sec 1984 R. 

ou, o i5. 781, 1986 P. 584. 
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The following decided eases will be found useful : — 

An ornament {kangni) was found in a jar of chillies in a liouse 
occupied by the accused and liis motlicr. There was nothing to show that 
the accused put it there or knew that it was there. He could not be 
convicted under S. 411. 94 I. C. 909 : 27 Cr. L. J. 717. 


Stolen property was found in the dung heap situated in the court- 
yard of the house belonging to several persons. None of them is guilty 
as it could not be said w'ith certainity as to wlio was in exclusive posses- 
sion. 92 I. C. 425 : 27 Cr. L. J. 249. 

When the property is found in a room with no shutters and acces- 
sible to the members of the accused family there is no exclusive 
possession. 1925 A. 478 : 47 A. 511 : 20 Cr. L. J. 1022, 15 A. 129, 22 
A. 445. 

Accused was not only a joint owner of the shop but also had a key. 
The lock of tlic sho]) was open on the day the property was recovered. He 
was guilty. 74 I. C. 271. 

Where in a house occupied by several male and female members of 
a joint Hindu family, a locked bag containing stolen property was found, 
the key of which was produced by the wife of a member who was in the 
house at that time. The husband was prosecuted under S. 411. Held, 
that the mere fact tliat the actual possession was with the wife, it cannot 
be presumed that it is per sc the possession of the husband. He 
is not guilty. 1922 A. 83 : 67 I. C. 338 : 23 Cr. L. J. 386. 

If the house is occupied by several persons and stolen property is 
found there, nobody is guilty unless there is evidence of exclusive 
control. 57 I. C. 913, 07 I. C. 588, 1922 A. 83 : 07 I. C. 338, 4 L. 

L. J* 484. 


In ease of stolen property being found in llic house occupied by 
joint Hindu family, manager is liable. 58 I. C. 341. 

Where the property is found in a house occupied by a joint family 
none of them can be said to be in e.xclusive possession of it. 57 I. C. 
913 : 54 I. C. 245—48, 1922 A. 83 : 07 I. C. 338, 67 I. C. 588, 4 L. L. J. 
484. Head of the family is liable, 29 A. 598, 1930 L. 884. 

Accused was convicted for the theft of the bullock whose skull 
lie pointed out buried in land which was not in his exclusive possession, 
and the shed in which it was found was in possession of several persons. 
Held, that he is not guilty. 196 P. L. R. 1905, 5 L. L. J. 3-j, 73 
I. C. 831. 

Accused admitted having thrown the corpse of a boy into a tank 
and produced ornaments which the boy wore from a hole near the tan *. 
The accused was convicted undes S. 411 although the charge was no 
made out under S. 302. 22 A. 445, 6 B. 731. 


Even where accused is an adult male member of the family it docs 
not necessarily follow that he was in iiossession of ^he stolen property. 
The exclusive possession must be traced to him. 8 C. W. IN. J . 

Exclusive possession can be 

control as where the separate room is allotted to the ^“^^^1 c 

of the family for which he possesses the keys from where the property 

was recovered. 29 A. 598, 40 C. 990. 

Stolen oxen were taken to the well of the accused and put up there 
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for the nicht and subsequently accused promised to have them 
Restored to^thc complainant but did not do so. Held, that he is not 

guilty as the oxen were not taken to his well with his knowledge. 

P. L. R. 1905. 

Accused was the head of the family of which the only other male 

member was his son. The stolen watch found in his house was worn by 
his daughter and the chadder was concealed in the thatch of lus house, 
where he lived. Held, that he is wjma facie responsible as being m 
possession of them. 21 Cr. L. J. 75 <. 

Stolen cloth weighing five maunds was found locked in a 
Hindu family house. The key was with the son who was manager 
Held, he is guilty. 29 A. 598 : 9 P. 600. 

Two men were bringing goats and when questioned 
claimed them falsely to be their own. Both were guilty under S. 


joint 

also. 


1933 L. 148 (1) : 34 Cr. L. J. 604. 1924 A. 776 : 26 Cr. L. J. 188. Dist. 


they 

411. 


Stolen property found in a house occupied by family cannot be 
assumed to be in the possession of head or any member of the family. 
1933 A. 437: 34 Cr. L. J. 930. 


In order that presumption under S. 114 (a), Evidence Act, may 
arise, possession must be sliown to be exclusive and recent. 1934 R. 80 : 
35 Cr. L. J. 994, 1929 S. 9 : 111 I. C. 732, 6 B. 731. 


House was occupied by two brothers, but stolen property was found 
with younger brother. The elder is not liable merely because members 
of criminal tribe visit him. 1936 P, 534. 

Track Evidence 


In number of cases direct evidence is produced to connect accused 
with the crime. Generally a friend of thieves, who is a clever person in 
the village, with some doubtful antecedents, is dubbed a tracker. He 
has not studied the science of footprints and is absolutely illiterate. 
The comparison is made after a long time and he poses that he can 
retain the impressions of tlic feet for long time in his memory. The 
Courts are generally of opinion that such evidence is not of much value. 
There are varieties in footprints of the same person, c. g,, when he is 
with burden or running or walking or is with boots or shoes. Sec Prem’s 
Criminal Practice (Foot-prints). 

As to the value of track evidence, the following authorities will be 
found useful : — 


Foot-prints arc often of decisive importance, but we must know 
how to observe, preserve and utilise the impressions in order to be 
able to get any good out of it. Criminal Investigation by Dr. Hans 
Gross, Ed. 1984, p. 820. 

As a rule, foot-prints are but seldom found where they are wanted. 
When they exist, they are rarely entire and complete, and for tliat 
reason are considered of no value. Ibid. 

As regards really clean foot-prints, it seldom happens that they 
are preserved so as to remain intact, or to inspire certainty that they 
have some connection with the case. People who have come upon the 
scene of a crime after it has taken place also leave traces of their feet, 
fouling the important print, so that one can no longer tell which is 
the significant foot print and which the useless one. Ibid* 
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When well-preserved traces do exist, the essential thing is to be 
able to interpret tliem and to know how to make good use of them 
On this, scieiice is dumb and lias hardly even approached the question. 
Ibid. 

A foot-print is an impression like other impressions and it is not 
always well defined and when it is defined one cannot take it away 
witli one ; even if one could, it would be impossible to search the whole 
town and make exiieriments with every citizen to see if he is the author 
of the crime. Tlicse considerations detract from the value of foot- 
prints. Ibid. 

It is unsafe to rely completely on the evidence of trackers as to the 
correspondence of tracks. 65 P. L. R. 1017 : 40 P. W. R. 1917 Cr. : 42 

I. C. 120 : 18 Cr. L. J. 897, 71 P. L. R. 1010. 

Track evidence of flimsy nature cannot be believed without suffi- 
cient corroboration. 01 P. L. R. 1915 : 10 P. W. R. 1915 Cr. : 27 I. C. 
346 : 16 Cr. L. J. 222. 

Identification of foot-prints of accused with shoes is valueless, as 
there can i)e a large number of similar shoes. 73 I. C. 331 : 5 L. L. J. 
87 ; 24 Cr. L. J. 587. 

A tracker found tlie tracks of accused near the dead body which 
was discovered at liis instance. Tlicrc was no motive for murder. Held, 
that the evidence is not sufficient for murder though ample for a con- 
viction under S. 201, I. P. C. 1928 L. 476 : 112 I. C. 347 : 29 Cr. L. 

J. 109. 

It is impossible to base a conviction merely on the track evidence 
when tlie main evidence is extremely discrepant and highly unsatis- 
factory. 96 I. C. 498 : 27 Cr. L. J. 946. 

Tracks, measured three days after the murder and tracker examin- 
ed after twelve days arc of no value, the peculiarities of foot-prints 
would in all ))robability be obliterated by the pliysical forces of nature. 
1932 L. 557 : 33 P. L. 11. 691. 

Tlic mere fact that the track of accused were carried to their 
village and that accused were known bad characters, held not sufficient 
to support a charge of dacoity. 33 P. R. 1868 Cr. 

Suspicion in Theft Cases. 

When the house of a person is broken into, he readily jumps to the 
conclusion that it is the work of his enemies. Without any positive evi- 
dence he at once names his enemies and their relations as suspects in the 
case, and thus feeds fat the grudge. 

It has been held in number of cases that even the gravest suspicion 
against the accused will not suffice to convict him unless evidence estab- 
lishes the guilt without doubt. 1935 C. 304, 137 I. C. 163, 1930 O. 321 : 
31 Cr. L. .1. 1078, 137 I. C. 290, 20 I. C. 329 : 25 I. C. 843, 1931 L. 406, 
1922 P.88. 

Thefts are generally committed at nights and there is hardly an 
eye-witness. It is therefore essential that connection between the ac- 
cused and the crime must be established satisfactorily. Section 114 (a), 
Kvidence Act, lays down that if a person is found with the stolen pro- 
j)erty soon after the theft he is presumed to be either a thief or receiver 
of stolen property. See also 1934 A. 455, 1931 C. 617, 1930 O. 853. 
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Illustrations. 


(0 A n,an was charged with burglary, ^ow here ar^the^ feete 
his identification, there was not much ot ^“^"‘‘“"fX omeeVs who took 

with burglary-the case of the Crown apparent- 
ly absolu^ complete Now that man might have been convieted and 

histerm-a perfectly plain 

cd” on the cross-examination of certain witnesses for i » 

and upon the evidence which was given for the defence^^ U^^^^^ 
this was what liappened :— Tliat this man was friend of the servant of 
the house ; that he had been there spending the evening ; and by sonic 

accident or another he had left the door open ; that he was a man of 

very excitable temperament, and tliat lie had, just before leaving, a row 
with this servant ; he was running to catch a car because it was late at 
nicht, and he had to catch one before a certain time ; that he was a 
mechanic, and he had a certain implement, a wrench or something of 
that kind, in his pocket at the time of his arrest. In the witness-box, 
the witnesses swore to damaging evidence, and the outward facts seemed 
to be perfectly honest, but tlicy were at the wrong angle ; the witnesses 
liad received these impressions through a wrong perspective, and t ic 
result of it was, as I understood the case, tliat had it not been for tlie 
righting of the evidence in that way or in some other way, the man 
would have been convicted. 20 M. L. J. p. 2S1. 


(ti) It has been observed in a number of theft cases that a 
villarrer will catch hold of Jiis enemy or some person against whom he 
owc^somc grudge with the help of some of his relations, when he sec 
him going alone in the evening. 

The man is given a good thrashing and then bullock is made to 
walk before him. Some alarm is then raised and in the presence of 
respectable persons lie is arrested and beaten. In India, it is customary 
to thrash a thief. He is made to sit at niglit in the house of some 
lambardar, a watch is put over him and he is taken to the Police 
station, along with the bullock, a dan^ and the ready made witnesses. 
The poor victim is quite friendless and penniless and therefore his feeble 
attempt to plead liis innocence absolutely fails. In majority of cases, 
he fails to establish, why he was passing through that village or that 
the case was mere fabrication. 


(tit) A man was charged with stealing a horse. He was found 
riding the animal into a market town some three or four miles away 
from the meadow where the horse had been turned out to graze. A 
policeman stopped him and took him and the beast in charge. 

Cross-examination. — There was a gap in the hedge of the 
meadow where the horse had been feeding, which abutted on the 
highway. 

The horse was going very fast when the policeman met him. 

(Artful policeman made him go at a terrific pace. These police 
offtcers are so subtle in the witness-box). 
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There was a halter round the neck of the animal, to which the 
prisoner was holding. 

Prisoner did not stop when policeman shouted out. 

Q. “Did the horse ?” 

A. “No, Sir.” 

Q. “Horse knew the town well, did he not ? — Was accustomed to 
be put up at an inn there and baited ?” 

A. “Can’t say, Sir.” 

Q. “Can’t say : don’t you know it as a fact ?” 

A. “I believe he did, but I don’t know.” 

Q. “You have said the prisoner gave no account of how he became 
possessed of the liorse ?” 

A. “No, Sir.” 

Q. “Did he not say he had come a long way that morning ?” 

A. “He did say that. Sir.” 

Q. “{Look this way if you please policeman) !” 

[It is always better for men who arc engaged in a personal contest 
(pugilistic or otherwise) to look each other in the face]. 

Q. “Did he not say he had been looking after work at the town 
of II—?” 

(Policeman laughs, and strokes his chin.) 

A. “I don’t think he did, Sir.” 

Q. “Don’t think he did ; are you sure he did not ?” 

A. “I aint quite sure. Sir. I think he said he had been looking 
after work.” 

Q. “Yes, and that he had not got any that day ?” 

A. “He did, Sir.” 

Q. “And was returning to W — ?” * 

A. “He did say that, Sir.” 

Q. “Where was it he said he had been after work ?” 

(Policeman hesitates, and again rubs his chin, this time with cfFcct, 
for he says :) 

A. “I think he did say the town H — Sir.” 

(The jury smile at one another, aad shake their heads. This looks 
uncommonly like equivocation on the part of the active and intelligent 
one. But let us get on.) 

Q. “How far is the town of H — from the town of W — ? ” 

A. “A matter of fourteen miles. Sir.” 

Q. “Did he say he had walked all the way ? ” 

A. “He did.” 

Q. “And was tired ? ” 

A. “He might have done.” 

Q. “But did he ? ” 

A. “Well, I believe he did. Sir.” 

Q. “And that the horse was feeding in the highway ? ” 

A. “Yes, he said that, I believe.” 

Q. “Believe ; but you know he did ? ” 

A. “Well, he did.” 

Q. “And that there was a bit of halter on its neck ? ” ^ 

A. “I believe he did say something of that sort ; but I won t be 


sure. 
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Q. ‘‘Oh, yes, you will be quite sure, try again !"' 

A. “Well, he did.” 

Q. “And that he got up to hav'c a ride ? ” 

(Policeman sees the drift at last and grins, jury smile, everybody 
smiles, including Judge.) 

Judge. — “Did he say so ? ” 

Witness. — “He might have done, your honour (with a big II.)” 

Q. .“And that the horse ran away with him ? ” 

(Here there was a roar of laughter, at wliieli the intelligent one 
shakes his head.) 

A. “He was running away, you know ? ” 

Polieeman (laughing) ; “He was that. Sir.” 

Q. “Who was running away ? ” 

(Policeman, after considerable hesitation and chin-stroking, and 
amid great laughter.) 

A. “The horse, I suppose, Sir.” 

Q. “And did he say he could not stop him because he had not the 
cord in the animal’s mouth ? ” 

A. “I believe he did, I won’t be sure.” 

Q. “Why not be sure ? He said it, you know.” 

A. (Vehemently) “Well, he did ; if you like to have it, Sir.” 

u See Harris’s Hints on Advocacy, p. 254, 

Utn iiiCl. 


(m) This was the case of a policeman who was indicted for stealing 
the sum of nme shillings and ten pence half-penny. The facts deposed to 
by the witnesses were as follows : In company with a sergeant of the 
regiment, he had arrested a deserter, and after delivering him up to the 
authorities, went into a public house and called for two glasseLf ale! 

a man ^vhmri w landlay. At this time 

on^hp rmnJflJ Lounger was standing with his elbow leaning 

«tl if almost facing the prisoner and the sergeant He 

bar a^vomTn r persons were in front of the 

a hilLre^ glass of ale, and placed on the counter 

Lr fL f landlady took the com into a parlour behind the 

al/i^rwen^T/tr: '‘'""SC, Meanwhile th‘e woman look te 

question) Sstin^of change (the sum in 

between tile policeman anTC ""1 “ "" 

minutes. The TSv whl , sergeant, wi.ere it lay for about Bve 

ble as to charLw i? respectable woman, and imimpeacha- 

poliSman teke ^ ^aw t^e 

remark as he did so bernii*^^^!, pocket. She made no 

The soldier and forgotten whose change it was 

away In about « ®®*‘eeant then quickly finished their alf and went 

the ^countermand ^ked fo? to whom it belonged came to 

immediately calling to mind “loney. Upon that, the landlady 

policeman has got ft r "Why, the 

situation, saidf “Yes he wf t aroused to tlie livehness of the 

went to the door Jnd Vk “ ’ ^ this they all 

o tne door, and the sergeant, who Uved in barracks nearly opposite. 
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■was not ill sight ; but the policeman was seen going along some hundred 
yards from the house. Lounger was then told by the landlady to go and 
bring him back. Instead of Lounger going to the police constable, it 
appeared that he went to the sergeant. And the landlady, before the 
Magistrate, had said no more than that she sent liim to the prisoner, but 
did not sec him again till nearly nine o’clock at night. {This point 
should be borne in mind.) Lounger’s evidence in addition to his saying 
that he saw tlic money taken, was, that he went to the sergeant and then 
returned to the public liouse, and afterwards went after the prisoner, 
wliom he saw at the police station ; that he gave information against 
him, upon which lie was taken into custody. The sergeant was called 
and said that he saw the money lying on the counter a minute before he 
and the prisoner left the house. He could not say if it was there when 
they left. This was the case for the prosecution. Upon tliis evidence it 
looked somewhat hojieless. If either of the two witnesses, the landlady 
or Lounger, could be believed, there was no answer to be made. 

There were no witnesses in fact for tlie prisoner. The defence, 
therefore, must rest upon tlic cross-examination and the improbability 
of the story being true, arising mainly from the good character of the 
person charged. 

The following were the points made in cross-examination, and the 
reader will do well to remember the exact facts narrated above as given 
in the cvidcncc-in-chief. 

1st.— The woman who had given the half-sovereign was cross- 
examined. 

Q. “Who was in the bar when you went in ? 

A. “No one, I believe.” 

Q. “You placed the half-sovereign on the counter ? 

A, “I did.” 

This was the whole of her evidence. 

2nd. The nc.xt witness cross-examined was the landlady. 

Q. “How long is the counter 

A. “Five feet.” 

Q. “Who came into the house first ?” 

A. “Lounger.” 

Q. “Who next ?” 

A. “The two men.” 

Q. “And then ?” 

A. “The woman.” . . 

Q. “Did the men come to the counter us soon as they cainc in . 

a! “Yes. The woman may not have seen the men when she 


came in. 

Q. “Why do you say that r 
A. No answer. 

Q. “Do you know what the last witness has sworn f 
A. “She may not have seen them.” 

This observation on the part of the witness doubtless arose Irom 
the fact that she had talked the matter over and knew 
tradicted upon the depositions. It was, of course, not pursued 

on behalf of the prisoner. The point was made, and being ^nk^i 
connection with the want of memory of the prosecutrix, as to whom t 

change belonged, was not without value. 
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Were there glasses on the counter, between you and tlie 


Q. 

prisoner 
A. 

Q. 

A. 

Q. 

A. 

Q- 

tlie counter ? 

A. “Yes.” 

Q* “Did you leave the bar after the prisoner and the sergeant 

were gone ?” 

A. “I did.” 


“There were.” 

“And the handles of the beer engine V 
“Yes.” 

Six of them ?” 

‘Yes.” 

They would reach two-thirds of the way along the middle of 


a 


t i 




Q. 

A. 

Q- 

A. 

Q. 


o>> 


“Who was left ? 

“Lounger.” 

“And no one else 
“No one.” 

“Were you busy serving other customei*s in other parts of the 
house while the money was on the counter V” 

A. “I was.” 

Here I should pause a moment to call the reader’s attention to a 
somewhat common blunder which might have been made by a very in- 
experienced counsel. The temptation to ask the following question 
would have been very great to beginners : “Might not some one else have 
taken it ?” The answer would have been “No !” with much emphasis. 
This was a matter of argument for tJie jury, and unless you cut tlic 
ground away from you by putting such a question, there would arise a 
strong inference that some one else miglit have taken it. 

Tlie next question was — 

Q. “Did you send Lounger after the prisoner ?” 

A. “I sent him to the sergeant.” 

Q. “Is that the same as you deposed before the Magistrate ?” 

A. “It is.” 


Depositions produced, found to be not the same. It was there 
stated in accordance with last question, which makes something more 
than a slight discrepancy ; the effect of it on the jury being not un- 
important. ** 

Q. “That is what you swore ?” 

A. “It is : but I sent him to the sergeant, not to the prisoner.” 

Here is not only a contradiction but an improbability, as well as an 
unreasonable piece of conduct; all of wJiich the jury notice, as becomes 

Did you authorise Lounger to give the policeman into 

o*. put in a tone that makes her afraid of tlie consequences • 

she answers with considerable emphasis and no little iudignat?on. 

A. “Certainly not I” 

a! “I^did^not r proceeding against the man ?” 

examtaid*andsTall‘rathowaf lounger is next cross- 

prisoner. * “ sergeant and not to tlic 


them. 

Q. 

custody ? 
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Asked what tlie latter did with the money after he had taken it 
from the eounter, lie said : “How do I know ? lie might ’a put in his 
’at for what I know f’ This was a foolish answer for the prosecution, 
but I am inclined to think that one or two stupid-looking questions had 
worked Lounger into giving a stui)id answer, as will sometimes happen. 

The sergeant was cross-examined simply as follows : — 

Q. “You have been in the army many years ?” 

A. “Ten.” 

Q “And have risen to tlxc position of sergeant ?” 

a! “Yes.” 

Q. “Were you on duty on this day with the prisoner, in appre- 
hending a deserter ?” 

A. “Yes.” 

Q- “You stood close to him and were talking while the change was 


Ivinc on the counter ?” 

^ ^ A. “Yes.” 

Q, “Did he touch it ?” 

A. ‘‘I never saw him.” 

Q. “Could he have taken it up 
A. “He could not.” 


without your seeing him ?” 

See Harris on Advocacy. 


{v) William Brodic’s trial is interesting for its own sake. Rarely does 
a determined burglar, who by his niglitly exploits fills the townfolk with 
nervous dread, double that part with the career of a leading tradesman 
and member of the tow’n council. 


In this ease the interest is heightened by tlic circumstances. He 
was arraigned in Edinburgh in the days preceding the French Revolu- 
tion, and tried before Lord Braxficld, that legendary figure who lives 
again as Weir of Hermiston in Stevenson’s unfinished masterpiece, 
according to the procedure so interesting to Southerners because its 
appearance differs so much from English criminal jiroccdure. The 
Judges, who not only are addressed as “My^Lord,” but assume the titles 
of the peerage, though they remain commoners, wear judiciaj raiment 
whicli seems strange to those who know only tlie Judges of Assize, ^ The 
prisoners arc called the panel. The jurors number fifteen, including^ a 
chancellor who is the English foreman. The counsel too hold ofTiccs with 
designations unknown to the southern realm, and all the speeches come 
at the end of the trial. The case, too, was marked by a sensational in- 
cident, when the formidable Lord Justice Clerk, whose frown daunted 
the boldest advocate, was defied, and with success, by a young barrister 
of but three years’ standing. And the chief figure in the drama when he 
came to die was hanged on a scaffold which but for mere chance he him- 
self would have made, and which was, in all probability designed by 

i him. 


The prisoner had always lived a double life. His parents were born 
of respectable families. Both his grandparents were writers to the signet 
(or solicitors as they would be called in England). His father 
wright, in substantial business, a freeman of the city, * 

of his trade guild, and a valued member of the City Council. i 
was the eldest of eleven children, of whom only three survived to a y 
age. He was born on 28th September, 1741, and his father . ' 

corded the momentous event in the family H*ble, from 
member cut the entry when, through this child, shame and disgra 


made them bow their heads. 



IN THKFT CASES 


491 


William was brought up to liis father’s trade and became a free- 
man of Edinburgh on Olli February, 1703. He lived at liomc and con- 
ducted himsoir in business as a model young man, but his evenings were 
given to frivolity and debauehery. Like so many of his age, he was ad- 
dicted to gaming and frequenting of cockpits, and liis habits must have 
involved him in more expense than even the son of a leading tradesman 
could afford. In addition to tliose expensive amusements he assumed 
obligations of a more permanent nature. He never married, but he was 
often absent from his liomc in tlic society of one of his two mistresses, 
botli of whom he maintained in separate dwellings where they reared the 
children they bore him. By one of them, Anne Grant, lie had three, two 
girls and a boy, and by the other Joan Watt two boys. A curious fact 
is that neither did his family know of these liaisons nor did either mis- 
tress suspect a rival. It was by writing to Anne Grant that lie was traced. 
It was by the evidence of Jean Watt that he hoped to escape the gallows. 


When and how he began his career of crime has never been dis- 
covered. In August, 17GS, a bank was entered by n false key, and the 
thief escaped with his booty. Years afterwards, when he had been un- 
masked, people remembered that Brodie had been employed by the bank 
to do repairs there shortly before the theft. They called to mind that 
his ocupation called liiin into many houses and that he had abused 
confidence by taking impressions of keys, and drew the conclusion that 
this undiscovered crime must be laid to Brodic’s account. Others, too, 
remembered that tliey had seen him in suspicious circumstances. These 
stories may be discounted. Wisdom after the event is easy and none of 
the gossips had breathed a word before the trial. 


Meanwhile lie followed his worthy father’s career. In 1781 he 

entered the City Council ns Deacon of the Guild of Wrights, and held that 

oOice in^781 and 1782. Next year he was a Trades Councillor. In 178G 

and 1787 he was again Deacon. His father liad died in 1782 at a ripe 

ohl age, and left him an ample fortune but it was soon dissipated. In 

1/ 88 he was in embarrassed circumstances though he claimed to be 
solvent. ® 


During the latter years Edinburgh was the scene of a number of 
mysterious burglaries, daring and successful. No arrests were made but 

this IS not surprising since the watch was composed of aged and inem- 

cient men who could never at any time have been an adequate police force 
It does not follow that Brodie was the ofTcndcr. There were manv liv- 
ing m the lands of Edinburgh, both able and willing to commit^such 
crimes. The impunity with which they were committed permits the in- 

was, knew intimately the habits 
cIhv case and impunity with which the 

n”t repaid his "fanir to «nect whether lie too might 

railed on him t L f^ttunes, the more so because the victims often 
ailed on him to devise more secure methods of baffling marauders. 

ron^ini* **'*^*^ definite information of his crime is forth- 
as a trsivJr ^7^’ Englishman named George Smith, employed 
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Sinitli proposed to the latter that he should join in a series of burglaries. 
This proposal was apparently put forward because Smith had worked as 
a locksmith and seemed not disinclined to a nefarious life. In November, 
1786, they began, so Smith said, but in October an important robbery 
had taken place wliich was afterwards believed to be Brodie’s work. To 
cover Smith, Brodie found him a small grocer’s shop. Thereafter the 
two worthies committed regular inroads on tradesmen who kept goods 
of a kind coveted by thieves — of great value in a small bulk. Of 
course a receiver was essential, and, since from the commencement they 
went, apparently as a matter of course, to an exiled Scot in England, it 
is a reasonable inference that Brodie was well established and was only 
increasing his operations by the aid of the locksmith. In the course of 
1787 the two were aided by Ainslie and Brown and the partnership was 
complete. In October they caused a great sensation by stealing the 
silver mace of the University. 


In January, 1788, the shop of some silk mercers at Edinburgh 
Cross was raided. As in the case of the mace, a reward was offered, and 
this time it was announced that any accomplice who could procure the 
arrest of the guilty parties would receive a pardon. For some time the 
olfer seemed to be as useless as the rewards, but it had not escaped 
Brown’s attention. He did not avail himself of it at the time, but he 
stored it in his memory. The olfer had ])cculiar attractions to him. He 
alone could, if recognized, be seized and sent away without trial, being 
an escaped convict. At this time, Brodic’s credit with his townfolk re- 
reived a blow. The four whiled away their time when one evening with 
a stranger. Dice were produced and the stranger lost heavily. He did 
not like this and seized the dice, whicli proved to be “loaded.” He at 
once lodged an information, but after wordy warfare the dispute seems 
to have been adjusted and no more was heard of it. 

In March, 1788, the gang conceived a more daring exploit. They 
planned to rol) the Excise Olhee in the Canongatc. Brodie knew the 
buildiu*T-j well, because he was often called in to efrcct repairs, besides, a 
distant*^ relation was in the Excise and had come to Edinburgh at times 
to the ofTice. Brodie was most kind and hospitable on these occasions, 
lie even went so far as to accom]>any his relative to the ofTice and there 
was able to glean more information. Like most Government ofTices, it 
was deserted” after olficc hours, only a watchman being on duty. 

The plan being pronounced feasible, the preliminaries began. Brodie 
and Smith called to make inquiry for his relative. While Brodie was 
thus attracting attention to himself. Smith took an impression of tlic key 
of the outer door. lie was then easily able to make the necessary dupli- 
cate. Ainslie meanwhile was watching the watchman to learn his habits 
and he found that every night from eight to ten the ofTice was lett un- 


guarded. 

On 4th March they met to make their final preparations, and the 
attempt was fixed for the next evening. On that day Brodie had a 
dinner p artv. He was dressed in his usual day atUre, a suit of white, 
and presideti over the party from tlirce till eight o’clock when the la^t 
cTuest departed. This rather upset tlic plan, as the four had fixed to meet 
at Smith’s house at seven o’clock As soon as he was ^^‘^Brodie chang^ 
eel into black and hurried off to the rendezvous. In spite of the cold and 
snowy wcatlier lie was in Iiigh spirits, and burst in on the apprehensive 
singing. “Let us take the road,” a song from the “Beggar’s Opera 
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the Plav which seems to have been his favoiuite. Then they seized 
Uieir^tools and weapons and furmsheJ with masks set forth to the Excise 
Omce Ainslie was to watch outside the huildinf?. and il alarmed was to 
Mow a whistle. Brodie was to go inside but lurk in the hall also charged 
with the duty of watching. Brown and Smith undertook the forcing ot 
the doors and desks. Accordingly Ainshc went first, ihen Smith, who 
at once got to work and was inside when Brodic arrived. Brown was 
still on his way, so Brodie went to find him. 

He soon came, explaining that he had followed home the olVicc- 
kecnerwho locked up, so as to avoid a surprise. Brodie then took up 
his post and Brown joined Smitli. The two made a poor haul, not more 
than € 17 is all and, as so often happens, overlooked the place where a 
much .rreatcr sum w'as kept. As tlicy were scareliing tiiey heard the front 
door open, hut paid no attention, and comiiletcd their task. As they 
were about to ‘jo, someone ran downstairs and hurried out, closing the 
front door with crash. The two became alarmed, especially wlien they 
found that Brodic w'as not at his post. Ainslie, too, liad disappeared. 
He had been w'atchcd by a servant girl, thougli he did not know' it. His 
aljscnce was due to the fact that someone hurried past him into the 
building and then at once someone else ran out and fied into the street. 
After a minute another came and slammed the door. He wdiistled and 
fl?d. It was Brodic, w’hose nerve had given. Mr. Bonar, the Solicitor of 
Excise, was the mysterious stranger. He was hurrying to get a paper 
which lie had left in Ids room. As he went in. Brodic bolted. Mr. Bonar 
thought he w'as a clerk and w'cnt on, and finding the paper, went luvay. 


Ainslie, Brown and Smith met again at the appointed place, but 
Brodie did not turn up. He was busy establishing an alibi. He had 
rushed Iiome, changed and then went to Jean Watt’s house, wlicrc lie 
spent the night. Next day he met his associates, wdio made no secret of 
their annoyance. On the second day they shared the swag and sent Mrs. 
Smith off witli tlic booty previously garnered, which Iiad to be disiioscd 
of through their fence. The town w'as by then ringing with the news, 
and Brown had been thinking liard. Tliat night he saw the Procurator- 
Fiscal and told his storv. For some reason he onlv mentioned Smith and 
Ainslie, wlio wore arrested the next day. It was not long before the news 
reached Brodic that arrests liad been made. He could not know how 


much information was available, ami with a courage wliich contrasts 
strangely with his flight on the occasion of the crime, lie went round to 
the Tolbooth as a disinterested citizen curious to see the notorious cri- 
minals. He failed, because strict orders were given that no one should 
see them. This failure induced liim to flee. He did not know that no 
one as yet liad mentioned his name, but, knowing his associates, he must 
have concluded that nothing but a miracle w'ould prevent them 
doing so. 


So on the Sunday he went. As soon as Smith heard of his flight 
he made a confession implicating Brodie, Ainslie followed suit, and a 
hue and cry ensued. The Officials traced him to London but lost him 
there. ^ Brodie declared afterwards that he saw his pursuer several 
times in London, but, be that as it may, the search was abandoned. 
He had made his way to Holland, but entrusted letters to his fellow- 
voyagers, who on arriving in Scotland, at once connected him, who was 
known to them as Dixon, with the missing Deacon. After some hesi- 
tation they opened the letters, which left no doubt of Ids identity. These 
letters were eventually delivered to the authorities, who at once sent 



401- 


CROSS-EXAMINATION 


after him. Tlic imprudence in sending the letters was matched by the 
folly of their contents, some words leaving little doubt as to his guilt, 
lie was traced to Amsterdam, where he was taking lessons in the art 
of forgery preparatory to commencing life anew in America. He was 
seized, extradited and taken to London, where the magistrate at Bow 
Street committed him to prison pending removal to Scotland. He 
reached tlicrc on 17th July, 1788, after a remarkably quick journey of 
fifty-four liours from London. 

Smith had relieved the monotony of gaol by a daring and almost 
successful attempt to escape which Ainslie shared. Brown had been 
unfortunate enough to be arrested for murder, and so all four were 
in prison. 

The authorities could not easily obtain the conviction of all four. 
Brown had earned a pardon, but could not give evidence, since a con- 
victed felon was not then a competent witness. To render him avail- 
ablc, lie was given a pardon for all his crimes, and so he became avail- 
able. Smith endeavoured to obtain liberty by confessions, not only of 
crimes committed but of crimes in contemplation, of which he gave a 
remarkably detailed programme. It was in vain, but Ainslie did find 
favour, and so the two chief culprits were charged, while their meaner- 
spirited associates purchased life at their expense. 

The trial commenced early on 27th August and proceeded conti- 
nuously until the jury retired after a sitting of twenty-one hours. In the 
afternoon of the 28th August, the Court reassembled after a short ad- 
journment to receive the verdict. There was in those days a general idea 
that a trial for felony should not be adjourned and protracted sittings 
frequently wearied Judge and the Jury and counsel, and inflicted mental 
torture on the accused. 

There were five Judges. Lord Braxficld, the Lord Justice Clerk, 
presided, and was accompanied by Lord Hailes, Lord Eskgrove, Lord 
Stoneficld and Lord Swinton. A distinguished Bar had been retained; the 
Lord Advocate, the Solicitor-General, Mr. Tait and Mr. Murray for the pro- 
secution ; the Dean of Faculty (Erskine), Mr. Wight, and Mr. Hay, for 
Brodie and Mr. Clerk and Mr. Hamilton, two unknown young advocates, 
for Smith, whose case was hopeless. Both prisoners pleaded Not Guilty. 
Proceedings started with a technical objection by Mr. Wight, but after 
argument tlie Judges brushed it on one side. After they had given their 
decision, Mr. Clerk rose to object, but Braxfield ruled him out. This 
time he subsided. 

A long string of witnesses then entered the witness-box one after 
the other to prove the links in the evidence. Disputes broke out when 
the eighteenth witness was called. She was Smith’s wife. Clerk at once 
objected. The Lord Advocate said that she was only called against 
Brodie, but as Clerk promptly pointed out, if her evidence implicated 
one it must necessarily implicate the other. The Judges oyer-ruled 
him. He began again. Braxfield denounced his conduct as indecent 
and intolerable, but the Dean of Faculty asked for indulgence for a 
young gentleman, and he was allowed to proceed without avail. When 
all this pother was over, the witness was brought in and Mr. Wight 
objected on the ground that she was Mary Hibbutt and the indictment 
revealed only a “ Mary Hubbart or Hubburt, wife of George Smith. 
The Court did not like the objection, but it turned out to be a fact, 
and reluctantly the Judges decided that she was not competent, and 
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the Lord Advocate withdrew her. 


Thus ju.'>tice was done on a 


technicality- 

The file of witnesses continued. Number twenty-six was Andrew 
^inslie and objection was at once taken that lie was an accessory who 
iiad been promised freedom if he would give evidence. The prosecution 
denied the agreement, and alleged that an accomplice was by Scottish 
law a competent witness. The objection was over-ruled and Ainshe 
detailed the story of the crime. At one stage he was asked about at a 
£5 note, but the defence objected. The indictment liad mentioned a bank- 
note but the document was issued by a private bank, and w’as therefore 
in law not a bank-note. The Solicitor-General denounced the objection as 
frivolous, but it was upheld. The cross-examination was sliglit, princi- 
pally directed to times with a view to Brodie’s alibi. Next came 
John Brown, alias Humphrey Moore. He was promptly objected to as 
infamous. The Solicitor-General countered by producing a pardon 
under the Great Seal. The defence persisted. Tlie pardon might save 
him from the penal consequences, but the infamy attaching to his con- 
viction remained. Much was said concerning the authority of Sir George 
Mackenzie, an old writer on Criminal Law, but the Judges were not 
disposed to worship at his shrine. Indeed, they said he was inaccurate. 
Lord Eskgrove, indeed would have upheld the objection, but he said 
this was an English pardon for an English oftcnce, and the law of 
England had made the witness competent by the grant of the 
pardon. 

So Brown was allowed to give evidence, but not until Braxficld 
had solemnly warned him of the consequences of perjury. He was close- 
ly, but not unfairly, cross-examined and got very heated. He went so 
far as to protest at being teased by impertinent questions, for whieli lie 
was severely reprimanded by the Coui*t. jNIt. Clerk fastened on the 
making of the key, and on receiving an answer objected that it was no 
answer to the question. Braxfield observing that it was enough to 
satisfy any sensible man. Clerk retorted that it was for the jury to 
judge that. After this, Smith’s and Brodie's statements were read and the 
letters Brodie sent and various papers found in his possession. The pro- 
secution had produced evidence which established the prisoners’ guilt 
unless a vast amount of deliberate perjury had been committed, but 
their case really rested on Ainslic and Brown and the documents. 


Then came Brodie’s witnesses, introduced by the remark that they 
were called to prove an alibi. The first was his brother-in-law, and the 
Lord Advocate objected. The objection to such a relative was so 
unsubstantial that no formal ruling was given. He merely proved that 
he was with Brodie until just before eight. TTicn came Jean Watt. 
It had been rumoured that Brodie had married her in prison, and if 
true the fact would have disqualified her. Accordingly the Lord 
Advocate asked her if she were married. She denied it and was 
allowed to give evidence. She said Brodie came to her a little after 
eight and stayed all night. The maid also said it was eight. She told 
tl^ time by the bell of the Tron Church, a manifest impossibility ; but 
when asked where it was she said it stood in Parliament Close a 
quarter of a mile from its actual site. Other witnesses proved tliat he 
left Jean Watt’s house the next morning. Then came a witness for 
proving the information for cheating at dice, to enable counsel to 
^gge^ that suit had induced Brodie to flee ; and n final witness 
proved that the implements foimd at Brodie’s house were usual imple 
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inonls kept by a wrijjht. By this time it was one in the morning, and 
tlic Lord Advocate began his speech. It was an adequate summing-up 
of his case. 

At its close. Clerk rose. He had refreshed himself with a bottle 
of claret. He was a cross-grained young man defending a hopeless 
case, but determined at least to make a name. At such an hour, and 
with such a Court and Counsel, scenes were only to be expected. His 
rotund opening was interrupted by a request that he would be short 
and concise, and he proceeded to state what in his view were the main 
points against his client, and the answers to them. For a time he went 
on without interruption, but when he came to deal with the evidence 
of Ainslie and Brown uproar began. He mentioned the objections made 
and over-ruled, but expressed his adherence to the objections. “ Gentle- 
men,” he said, “ I think a great deal of most improper evidence has 
been received in this ease for the Crown.” The Judges admonished 
him, and he continued : “ I beg to assail at the outset the evidence of 

these two corbies, or infernal scoundrels.” “Take care, sir, what you 
say,” growled Braxficld. Clerk went on. As he was saying that Brown 
ought not to be received as a witness in any case, the bystanders broke 
out into applause. Braxfield reminded him that the Court had ruled. 
Clerk replied, “But your Lordships should not have admitted him, and 
of that the jury will now judge.” At this the Judges protested 
that he was attacking them, but ho answered ; “I am attacking the 
villain of a witness, who, I tell your Lordships, is not worth his weight 
in hemp.” At this stage the Dean of Faculty tried to soothe tiie angry 
man, but Clerk was not to be held in. Braxficld reminded him that the 
jury were to take the law from the Judges. “Tliat I deny,” retorted 
Clerk, and amid interruptions he continued. The Lord Advocate 
referred to the })ardon, but Clerk replied : “ Can His Majesty make a 
tainted scoundrel an honest man ? ” and the bystanders again ai)plaud- 
ed. The Lord Advocate said to Clerk that the prerogative of mercy 
was “the briglitest jewel in His Majesty’s Crown,’* which gave the latter 
the ojiening for the pointed and discourteous retort : “ I hope His 
Majestv's Crown will never be contaminated by any villain round it. 
He again rci)eatcd that the jury were Judges ot the law, and on being 
rc])roved declined to continue. He was ordered to go on, and repeated 
the obnoxious remark. Again the .Judges warned him and he sat down. 
Braxficld asked if he had done, and he replied “No.” but refused to go 

on unless he could speak in his own way. Tlie Court then called on 
Erskine, but the Dean of Faculty shook his head. Braxficld then turn- 
ed to charge the jury, ljut before he eould say a word Clerk leapt to his 
feet. Shaking his fist at the Bench, he shouted, “ Hang my client it 
you dare, my Lord, without hearing me in his defence. Consternation 
reigned in the Court. The Judges rose and departed to consider what 
they should do. Eventually tliey returned and merely requested Clerk 
to continue. This time he did finish, mainly because he had exhausted 
his i)rovocative material. It was an able argument, though impossible 
of success. What he did achieve was the making of reputation. 

Tiiis storm preceded the Dean of Faculty’s eloquent but temperate 
plea for Brodie. He also attacked the accomplices, but on the saler 
ground that, though their evidence was admissible, it could 
not be believed. “Is it possible,” he asked, “ that a King s pardon 
can restore purity of heart, rectitude and integrity ? Can a piece ot 
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parchment with a seal dangling at it turn wickedness into honour ? 

The King has no .such prerogative. Tltis is the prerogative of the King 
of Kings alone, exerted only towards repentant sinners.” But his 
main theme was the alibi. If his evidence was accepted, Brodic could 
not have been present at tlie crime. At half past four Braxfield com- 
menced the summing-up. The only question was, who committed the 
offence — for that the offence was committed was not in dispute. It 
was short and to the point. The alibi turned on the ringing of a bell, but 
a bell rang at ten as well as at eight. He liad directed attention to the 
corroboration of Ainslie and Brown, and ended by expressing his opinion 
that both prisoners were guilty. If they agreed, then they w’ould con- 
vict both. He mentioned a possibility that they might acquit Brodic, 
but never allow^cd that Smith might go free. It was six o’clock when 
he had done and the jury retired. The Court then adjourned until 
I p. m. 

When it again met, the jury were ready with their verdict, which 
was delivered in a writing sealed with block wax. The Chancellor of 
the jury handed it to the Court. In deep silence it was read by the 
Judges, who then ordered it to be read aloud. In formal language they 
pronounced both Brodie and Smith to be guilty. See Famous Trials of 
History by First Earl of Birkenhead. 



CHAPTER LXXIII 
In Case of Warranty of Horse 

Where the defendant represented a horse advertised to be sold as 
sound and the plaintiff wrote to the defendant that he would take the 
horse if the defendant would produee the veterinary surgeon’s certifi- 
cate, held that 1 he asking of a veterinary surgeon’s certificate did not 
operate as a waiver of the defendant’s as to the soundness of the animal. 
9 A. L. J. 285 : 14 I. C. 135. 

In case of warranty by the seller the measure of damages is not 
the full consideration which has passed from the buyer. Any benefits 
received by him under the contract must be taken into consideration 
and the damage recoverable will be the excess only of the value of the 
one over the other, the measure of damages is a difference between the 
actual value and its value if the property had been what it was repre- 
sented to be. 1939 O. 186, (1920)3 IC. B. 475. 

Plaintiff sought to recover damages for breach of warranty— the 
defendant had sold him horse with an express warranty that he was 
sound, and kind, and free from all doubts. The next day the plaintiff 
noticed that the shoe was loose and he undertook to drive h'^ J® 
blacksmith’s shop to have him shod, where the horse 
violent reluctance that he was obliged to abandon the attemp . 
Repeated attempts to shoe him failed and he was compelled to sell it. 

The defendant called two witnesses, the first, an honest, 
ingman, testified that he was a blacksmith, that 
in question perfectly well and he had shod him about the time referr 

to in plaintiff’s testimony. 

“Did you have any difficulty in shoeing him ? asked t le e en 

dant’s counsel. , 

“Not the least. He stood perfectly quiet. Never had a horse stooa 

The other witness testified that he had owned the horse and that 

he was perfectly kind. , 

“Did you have any trouble about getting him into a blacksmitn 

* •‘Well, Sir. I don’t remember, tl.at I ever had occasion to carry 

him to a blacksmith’s shop while I owned him. 

The plaintiff’s counsel evidently thought that 
would only develop this unpleasant testimony strongly, so 

witnesses go. The Jury found for the defendant. 

The next morning, tlie writer met did 

heard that horse case tried yesterday ? Welh the 

hor^c^Tod prrfectlyTuieb^^^^^^^^ I shod i^eers \o‘makc 

Tpjn lo? and e^Shim b^re he%ould shoe him.” See 10 American Law 
Review, 153. 



CHAPTER LXXIV 
In Will Cases. 

In probate and letters of administration cases, the chief difficulty 
is that the testator is dead and the witnesses are generally interested. 
Hence the Courts have held that strict proof is required in tlie case of 
oral will. 1939 A. 318, 1937 P. C. 174. 

Strict proof is required in case of oral will. 1939 A. 348, 1937 
P. C. 174. 

Surrounding circumstances should he considered. 1932 P. C. 101. 

Propounder must prove sound disposing state of mind. 1039 M. W. 
N. 051, 

Omission to call writer as witness and to examine him is imma- 
terial so long as other witnesses have been examined. 1938 C. 290. 

Onus is on the propounder to show that it is the last will of a free 
capable testator. 1938 A. 201 : 174 I. C. 882. 

Mere suspicion cannot render a will improVjable, 40 P. L. R. 4. 

Parol evidence of a written will that is lost or suppressed is admis- 
sible in evidence. 1930 S. 8C : 181 I. C. 255. 

Onus of proving execution of will is on propounder. 1939 C. 674. 

If unregistered will is propounded after 20 years, the onus is very 
heavy on the propoundcr, 1939 C. 535 : 183 I. C. 758. 

Registration is not proof of testamentary capacity. 1940 M, 315. 

The fact that only one out of six attestators was examined intensi- 
hes suspicion. 1940 M. 315. 

Whole of the will must be looked at. Case law is only guide for 
application, as no two wills are the same. 1940 O. 275. 

Sound and Disposing Mind of the Testator 

The chief question in the case of will is that a person should 
have a sound and disposing mind. Unless this is established, no Court 
will grant probate. See S. 59, Succession Act. But as to what is sound 
and disposing mind, the following decisions of various High Courts will 
be of great help ; — 

Mere ability to sign one's name or mere consciousness of the fact 
that the testator was able to maintain ordinary conversation and to 
answer familiar and easy questions is not enough to constitute a sound 
and disposing mind. 47 C. 1048, 19 C. W, N. 826. 

The testator must be capable of disposing of his property with un- 
derstanding and reason, 15 C. W. N. 728. 

If a testotor gives instructions for a will and it is prepared in 
accordance with those instructions, a very slight mental capacity for 
execution of the will would be sufficient. 7 Bom. L. R. 92, 5 Bom. L. R 
627, 39 C. 245 (256), 13 C. W. N. 1128. 

The testator must be able to appreciate his property and to form 
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a judgment with respect to the parties whom lie chooses to benefit bv it 
24 C. W. N. 860, ^ 

Mental weakness to constitute testamentary incapacity must be 
qua the will itself. 1933 C. 574. 

Execution of a will by a competent testator raises the presump- 
tion that he knew and approved the contents of the will. 21 C. 279. 

Where will is produced which on the face of it is validly executed, 
the Court will presume that the testator was sane. 34 Bom. L. R. 1371. 

If any party alleges that the testator was infant, then the onus 
will be on the party propounding the will to prove that the testator 
was of sound mind at the date of the execution of will, 7 Bom. L. 
R. 175. 

The burden always lies first on the party propounding the will to 
prove that the testator was of sound and disposing mind. 27 C. W. N. 
797, 29 C. W. N. 45, 15 C. W. N. 728, 41 C. L. J. 300. 

If the age of the testator is challenged, the onus of proving that 
the testator was not a minor lies on the person propounding the will. 5 
L. 263, 38 M. 166. 

It is not necessary that the testator should have been in perfect 
good health and that l^is mind should have been so clear as to enable 
him to give complicated instructions for his will. It is sulTicicnt that 
he was capable of understanding the will. 23 Bom. L. R. 1068. 

If the insanity of the testator before the date of the will is estab- 
lished, the onus that it was made during a lucid interval lies on the 
person propounding the will. 34 Rom. L. R. 1871. 

Proof of consciousness alone is not enough. 22 M. 345. 

When a will is natural one and in accord with the feelings of the 
testator and its execution is satisfactorily proved, the presumption is in 
favour of its being genuine. 18 C. W. N. 521 (P. C.), 22 C. 519j 20 C. W. 
N. 617. 

Where the capacity of the testator is proved to be doubtful or 
where the testator is proved to be blind or illiterate, there must be 
satisfactory evidence of instructions or of reading over and approval of 
the contents of the will. 21 C. 279, 25 C. 824 (P. C.), 

If the evidence is conflicting, the appellate Court should have 
regard for the opinion of the trial .Judge. 36 I. A. 185. 

If the testator is an old man, mere old age wdll not deprive him of 
the capacity of making a will. But if he becomes a very child again in 
his understanding or by reason of extreme old age and other infirmities, 
he becomes so forgetful that he does not know his own name, he is not 
fit to make a will. The real test is whether the testator had a proper 
appreciation or comprehension of his act. 2.3 C. 1, 3 Moor. P. C. 282, 22 
B. 17 (P. C.). 

The general assertion that the wife was of commanding character 
and that the husband was weak is not enough to establish undue influ- 
ence. 22 B. 17 {P. C.). 

The will of a man suffering from epileptic fits is bad. .32 Bom. L. 
R. 1289. 

The will of a person suffering from paralysis was held to be good. 

I L. 173. 
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The testamentary capacity is not displaced by mere proof of seri- 
ous illness and general intemperance. 38 C. 355 (P. C.). 

Where instructions for the will had been given before serious illness 
and the will is executed during serious illness, the onus on the person 
propounding the will is light. 50 C. 100. 

According to l^Iuhammadan Law if a will is made after taking 
poison, it is bad, but not if it is made before. 21 A. 91 (P. C,). 

Revocation of Will 

If the direct evidence shows or circumstances are established that 
the will had been revoked, or that the will in question is not the last 
will of the testator, no probate will be granted. See Ss. C2 and <0 of 
Succession Act. 

As to what constitutes a revocation of will, the following rulings 
of various High Courts will be found useful ; — 

The Succession Act has not adopted the principle that the will 
shall be deemed to be revoked in consequence of tlic change in circum- 
stances of the testator, or by his change of domicil, or a change with 
respect to his rights to the property he disposes of. 30 M. 369. 

Last testament shall be operative to the exclusion of previous con- 
trary or inconsistent one. But the intention to revoke a former will must 
be clear. 10 C. 4-1-4 (P. C.). 

If the two wills arc not consistent they cannot be considered 
as two separate wills but the two together must be considered to 
indicate the testamentarv intention of the dece.ased. 33 Bom. L. R, 
1056. 


If there are two inconsistent wills both of the same date or un- 
dated, both are void for uncertainty but in such cases, it is the duty of 
the Court to reconcile them if possible. 15 C. -109 (P. C.). 

A will is not to be treated as revoked either wholly or in part by a 
will which is not forthcoming unless it is proved by satisfactory evidence 
that the will contained a recovery clause. 19 I. A. 83. 

An unprivileged will can be revoked by some writing declaring an 
intention to revoke and execute in tlic manner in which an unprivileged 
will is required to be executed, i.e., signed bv testator and attested by 
two witnesses. 52 B. 658. 

Tearing off a will with intent to revoke is sufHcient, 33 C. L. 
J. 814. 


If the act of destruction is inchoate and incomplete, it will not 
amount to revocation. 29 I. A. 156. 

Evidence is not admissible to prove that the testator has said that 
he had torn up the will. 29 A. 82. 

Actual destruction or formal revocation in writing was not neces- 
sary under the Hindu Wills Act. 7 C. W. N. 1. 

Where the testator draws two cross lines on the first page and on the 
top of page writes “this will is cancelled” and puts his signatures. Held 

that the rest of the will was not cancelled. 52 B. 658. 

Where will is written on several sheets of paper and each sheet is 
wfll.^Vc*\v signatures will revoke the wliole 
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Where will was duly executed and was in testator's possession but 
is not forthcoming on his death, the presumption is that it would have 
been destroyed by liimsclf. 31 C. 885, 45 B. 906, 19 C. W. N. 929 (P. 
C.), 18 C. W. N. 527. 

If one portion of the will is lost, probate can be granted of the por- 
tion to the extent to which tlie contents are proved. 26 C. 634. 

To establish revocation destruction by the testator must be 
proved. Mere loss of the will does not operate as revocation. 18 C. W. 
N. 527. 

When a testator destroys his will or codicil with the intention of 
setting up a previous will or codicil executed by him, the anhnus revo- 
candi or the intention to revoke is a conditional one, the condition 
being the validity of the document intended to be set up. If therefore, 
the document intended to be set up is not a legal one, e,g., if it is not 
validly executed, the subsequent will is not revoked. This is generally 
known as the doctrine of dependent relative revocation. 39 M. 107 

(P. C.). 

If a testator executes a will on several sheets of paper and after- 
wards takes out one sheet and substitutes another in its place which is 
not signed and attested, the doctrine of the dependent relative revoca- 
tion will not apply, and probate will be refused of the whole will. 20 B. 
370, 49 C. L. J. 321. 

A will of a Hindu, Jain, Sikh, etc., must be revoked in the naanner 
laid down by S 70, Succession Act, i.c., (/) by another will or codicil, or 
{it) by some writing, or (///) by burning, tearing, or otherwise destroy- 
ing the will. These modes arc c.xhaustivc. 30 M. 369, 25 M. 678 (P. C.}. 

A will of a Cutchi Metnon can be revoked by any definite expression 
of a present intention to revoke it. But a mere expression of an inten- 
tion to revoke a will at some future date does not amount to revocation. 
1938 M. 616. 

No particular formality is necessary for showing an intention 
to revoke a will. Inference can be drawn from conduct. 71 M. L. 
J. 845. 

Property was dedicated to wa^f hy w'ill. Testator subsequently 
gifted the property but ivaqf property was not included in the gift. Held, 
that deed of gift did not cancel the will. 1936 L. 81. 

A mere expression of intention to revoke at some future date will 
not amount to revocation. 1938 M. 618. 

If a registered will is not found after the death of testator, no 
inference of revocation can be drawn. 44 Mys. H. C. R. 57, contra 1940 
A. 175. 

In the absence of substantial defects in proceedings, revocation can 
be granted only when will is proved to be forgery. 1940 C. 296. 

Attestation of a Will 

The law requires a will to be attested by two witnesses, who saw 
the testator put his signatures on it. S. 63 of the Indian Succession 
Act, 1925, provides that a will governed by Indian Succession Act, 
must be attested by two or more witnesses each of wliom has seen the 
testator simi or affix his mark to the will or has seen some other person 
sign the will in the presence and by the direction of the testator or nas 
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feceived fiom the testator a personal aeknowled-jnent 

” 'T^.rthe :f,rin'tT,ci;:estc°e rtl\r;:';a\<^ is not necessary 

r? mS: be preset 

lar form of attestation is necessary. Scr S. 03 (c). Indian huetcssion 
-Act 

The case law on the subject is set forth below : 

The attestation must be after the testator has signed the will and 

not before. 5 C. 738. 

The attestation must be by the signature of witnesses or l>y tiic 
mark. 58 A. 1064, 39 Bom. L. R. 606. 

The initials of attesting witness are suffieient. 15 M. 261. 

It is sufficient acknowledgment by a testator of a signature to his 
will if he makes the attesting witness understand that 1^'^ 
they attest is his will though they do not see him sign it. 1 B. o4/ , i- l. 

W. N. 204. 

A will can be proved by one of the attesting witnesses. 22 C. \V. 
N. 315. 

Attestation does not estop a person from dcnyuig miything except 
that he has witnessed execution. 24 Bom. L, R. 557 (P. C.). 

Knowledge of contents ought not to be inferred from the fact of 

attestation. 24 Bom. L. R. 557 (P. C.). 

The mere fact that attesting witnesses have repudiated their signa- 
tures does not invalidate the will if it can be proved by reliable evidence. 
20 C. VV, N. 102. 


It is not necessary that each attesting witness should prove tlie 
same fact. One witness may depose to the signatures and the other may 
depose to the acknowledgment. 19 C. W. N. 1295. 

No particular form of attestation is necessary. 1 C. 150. 

Where the testator deposits the will under S. 42, Registration Act, 
and the Registrar endorses the cover in the manner required by S. 43, 
Registration Act, the Registrar is not an attesting witness within the 
meaning of S. 63, Succession Act. 8 P. 419. 

A testator was roused from unconsciousness in order to sign the 
will and attestation took place. There is sufficient compliance. 42 C. 
W. N. 049, 


A scribe may be attesting witness but it must be shown that he 
signed it as such. 1989 C. 595. 

If attesting witne.sses deny valid attestation, Court can discard 
their evidence if suspicious and pronounce in favour of will. 1989 
O. 218, 


A will contained a clause “I have executed this will witli the con- 
sent of all my sons and have got them to sign it as witnesses, so that the 
will may be acted upon fully and they may not quarrel after my death.” 
The sons signed the will. Held, that they were not attesting witnesses 
and the bequest in their favour was not void. 106 I. C, 584, 82 C. W. 
N. 805 : 54 M. L. J. 48 (P. C,). 

A executes a will which is attested by B, C and D. A legacy of 
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R.S. 1,000 is given to D. D cannot take the legacy, though without him 
tJiere was the full number of witnesses. 4 M. 244. 

A, a Hindu, executes a w'ill containing a clause for the benefit of 
the solicitor wlio prepared and attested the will. Decs the solicitor lose 
the benefit ? No. S. 67 of the Succession Act dcos not apply to Hindus. 
Accordingly an attesting witness of the will of a Hindu governed by the 
Hindu Wills Act docs not lose any legacy thereby bequeathed to him. 
29 B. 530. 

A bequeaths his property to his w’ife for life and after her to his 
three children X, Y, and Z or the survivor equally and there was a 
residuary clause in favour of the wife. X attested the will. After the 
widow’s death Y filed a suit that X w'as incapable of taking and 
that the property be divided between Y and Z. Held, share of X 
lapsed but it fell into the residue and did not accrue to Y and Z. 26 
M. 433. 

Alterations or Obliterations or Ambiguities in Will 

Court can throw out a will on the ground of the material altera- 
tions or obliterations. As to the value of such alterations or ambiguities, 
see Ss. 71 — 80 and 81, Succession Act, and the following rulings : — 

The alterations, inter-leniations or obliterations will be given effect 
to if the signature of the testator and of the attesting witnesses is made 
in the margin or on some part of the will opposite or near to such altera- 
tions, or if memorandum is signed by the testator and by the attesting 
witnesses at the end or some other part of the will referring to such 
alteration. If these requisites are not complied with, i)robate will be 
issued omitting the alterations. 1 C. W. N. 428. 

Marginal notes which are not signed and attested will not form 
part of the will. 15 Bom. L. R. 352. 

S. 75 applies to alterations or obliterations made after the execu- 
tion of the will and not before. 29 C. 311. 

If a will contains alterations or erasures they will be deemed to 
have been made after the execution of the will, and the onus will be 
upon the person w'ho seeks to rely that the alteration was made before 
the will was executed. If there is no evidence to rebut the presumption, 
they w'ill not form part of the will. 29 C. 311. 

Where the testator made alterations in the w ill with the pencil 
after its execution, and thereafter executed a codicil confirming the will 
as altered, probate will be granted of the altered will. 29 C. 311. 

A made a will on four sheets of paper and afterwards removed the 
second page and substituted a new page which contained a bequest to a 
person not born at the date of the will. Probate of the substituted page 
was not granted. 20 B. 370. 

Oral evidence is admissible to show circumstance, habits, and state 
of the testator’s family. 39 Bom. L. R. 1151. 

Extrinsic evidence as to whether the word “Maharani Sahiba 
applied to senior Rani or junior Rani, was not allowed and it was held 
that the words only applied to senior Rani. 15 C. 725 (P. C.). 

Words will not be added to give effect to what may be fancied to 
have been the intention of the testator. 5 Bom. L. R. 729. 
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Where there is an imputation of fraud in making the will, extrinsic 
evidence is admissible. 3 Bom. L. R- 4-65. 

A testator by his will directed his executor out of Rs. 500 to dis- 
burse petty pensioners to such poor “who liave been mentioned to 'iim 
(the executor) by me.” Held, there was a deficiency on the face of the 
will as to the objects of benefit and no extrinsic evidence was admissible 
and the legacy failed. 15 M. 448. 

Illustrations 

(t) If an attesting witness to a will should testify he saw the tes- 
tator sign his name, and should then be asked if he was sure he saw the 
testator make the very letters, which form his name ^s'ould not the 
usual answer be, ‘I saw him write letters on the w'ill, and then attested 
it.’ This was Dr. Lushington’s opinion. ‘Lastly’ said that eminent 
Judge, put this question — ‘Were you not at the foot of the bed wlien 
the testator signed, and will you swear that, as the letters of the name 
would necessarily be backward to you as you stood, you arc sure you 
saw the letters of the name formed ?’ Where is the honest witness who 
would dare to give positive affirmative answer to that question ; cspecial- 
*ly too, after the lapse, as in the present case, of more than two years ? 
It would be ridiculous in the Court to expect it ; more especially, too, 
as it very seldom happens that witnesses follow the precise movement 
of a pen in the hand of a writer. 2 Rob. Ecc., pp. 426, 435. 

(it) Theophilus Harrington, a Vermont Judge in the early part of 
the last century, was a man who loved the right and cared little for mere 
legal quibbling. “If justice controls your verdict,” he would often say 
to the Jury, “You will not miss the general principles of the law.” At 
one trial, when the possession of a farm w'as in question, the defendant 
offered a deed of premises, to which the plaintiff’s lawyer Danial Chip- 
man objected because it had no seal, 

“But your client sold the land, was paid for it, and signed the deed, 
did he not ? ” asked the Judge. 

“That makes no difference,” said Chipman, “the deed has no seal, 
and cannot be admitted in evidence.” 

“Is anything else the matter with the deed ?” asked the Judge. 

“I do not know that there is.” 

“Mr. clerk, said the Judge, “give me a wafer and a three cornered 
piece of paper.” 

^ The clerk obeyed, and the J udge deliberately made and affixed the 


*‘There, brother Chipman,” said he, “the deed is all right now. It 
may be put in evidence, A man is not going to be cheated out of his 

^ whole box of wafers on the clerk’s 

aesK. 81 M. L. J, p. 14. 


(tu) In a contested will case in Illionis the Supreme Court said 

doctors were summoned by the contestants, as ‘experts 
for the purpose of invalidating a will deliberately made by a man ouiti 

considered themselves. The testimony oi 

Jnri, *! and should always be reLXed bv 

Junes and Courts with great caution. It was said by the dU^hec 
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Judge, in a case before him, if there was any kind of testimony not 
only of no value, but even worse than that, it was in his judgment 
that of medical experts. They may be able to state the diagnosis of 
the disease more learnedly, but upon the question whether it had, at 
a given time, reached such a stage that the subject of it was incapable 
of making a contract, or irresponsible for his acts, the opinion of his 
neiglibours, if men of good common sense, would be worth more than 
that of all the experts in the country. It must be apparent to every 
one, but few wills could stand the test of the fanciful theories of dog 
inatic witnesses who bring discredit on science and make the name of 
‘expert’ a by-word and a reproach. We concur with the Judge above 
referred to, wc would not give up the testimony of these common-sense 
witnesses, deposing to what they know and saw almost every day for 
years, for that of so-called experts, who always have some favourite 
theory to support — men often as presumptuous as they are ignorant 
of the principles of medical science.” 77 111. 397, 13 (N. Y,) Supp. 
255, 200. 


“There is something repugnant in the way which ordinary physici- 
ans have of tossing off opinions regarding the mental sate of a fellow* 
man. Witli only the slimmest opportunity for observation or 
experience these medical gentlemen remand their patient to the realm 
of the insane, or pronounce him lacking in capacity to make a will.” 
19 :\Iisc. (N. Y.) 333, 44 (N. Y.), Supp. 353 (at p. 356). 

•• The expert witness may be corrupt and yet beyond the reach of 
punishment.” 21 Barb. (N. Y.), 331, 332. 

(iu) Tins was a case where the validity of a will was in dispute. 

On the one side the testator was alleged to liave been perfectly 
capable, on the other as decidedly incapable, of understanding what he 
was doing. 

One ^^itncss in the most straightforward manner, declared it 
to be his opinion that the testator was of sound mind, memory and 
understanding. 

Q. ‘1 believe you were related to the testator, were you not ? ” 

A. “I was.” 

Q. “ Nearly related ? ” 


A ** Yes/^ . n 

Q. “ And would you have an interest in the will, if established ? 

No objection seems to have been taken to this question, which 
very like giving evidence as to the contents of a document which was 

not yet read. 

A ” Yes ” 

q! “ Would you take as much as ten thousand pounds if the 

will were established ? ” 

A. ‘‘ I should,” said the witness. 

If matters could have remained here all would have been we , 
but the counsel on the other side asked in rc-examination • 

Q. “ Have you made a calculation as to what you would be en 

titled to in the event of an intestacy ? ” 

A. ” I have.” 

Q. “ What would it be ? ” . , , ap*. r 4-i,«..cand 

A. “ As next of kin I should be entitled to fifty thousan 


pounds.” 
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(D) Warren, the distinguished lawyer and author, once produecd 
;i areat sensation in Court by his examination and exposure ol a 
false witness. The witness having been sworn, he was asked if 
he had seen the testator sign the will, to wliicli he promptly answered 

he had. 

Q. “ And did you give it at his request, as subscribing witness ? “ 

A. “ I did.” 

“ Where was the testator when lie signed and sealetl this 


Q 

will ? ” 

A 


“ In his bed.” 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


“ Pray how long a piece of wax did ho use ? ” 
“ About three or four inclies long.” 

“ Who gave the testator this piece of wax ? ” 
“ I did^ 

“ Where did you get it ? ” 

“ From the drawer of his desk.” 

“ How did he light the piece of wax ? ” 

“ With a candle.” 

“ Where did the piece of candle come from ? ” 
“ I got it out of cupboard in his room.” 

“ How long was that piece of candle ? ” 
Perhaps four to five inches long.” 

“ Who lit that piece of candle ? ” 

“ I lit it.” 

“ What with ? ” 

** With a match.” 

“ Where did you get that match ? ” 

“ On the mantel-shelf in the room.” 


Here Warren paused, and fixing his eyes on the prisoner, he held 
the will above his head. Ins thumb still resting upon the se.*!! and 
said, in a solemn and measured tone. “Now, Sir, upon your solemn 
oath, you saw the testator sign that will ; he signed it in bed ; at his 
request you signed it as subscribing witness ; you saw him seal it : it 
was with red wax he sealed— a piece two, three or four inches lonrr ; he 
lit that wax with a piece of canille which you procured for him from a 

candle by a match you found on the niantol- 


A. “ I did.” 

Q. “ Once more. Sir, upon your solemn oath, you did ? ” 

A. (Emphatically) “I did.” 

M. L. jTwo! pp:ti209. •« 

is obvToul'*"“'‘ testimony of tl,is witness 

the testator was\^TeuS “em'je°Tm:nti:.'- “ 

formid1.brL*tteVorm'ed‘iea[ hoot " iH' a 

eross-caamine th7expen and to shaw^^^ <l»tv to 

h e books. ^ ^ opinion was at variance with 
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In varying forms the same questions were asked and re-asked at 
wearisome length. Dr. Thompson stood the ordeal without complaint 
until nearly midnight. Then the following question was put : 

Q, “ Doctor, you have given it as your judgment that the testa- 
tor was suffering from what you are pleased to term ‘senile dementia.’ 
Now, I wish you would repeat to this jury some of the evidences of 
‘senile dementia’ in a patient.” 


A. “ Well, the books say, when a man has ‘senile dementia,’ one 
of tlie symptoms is to ask the same question over and over again after 
it has been clearly answered.” 

No doubt it might not have been proper for the counsel to repeat 
the same question over and over again. But is the function of the 
Court to see whether such repetition is allowed or not. It was no 
business of the witness to make such an answer as the above. 


25 i\I. L. J. p. 81. 

{vii) Sometimes witnesses speak words which they think are ^ue 
to the letter, but which certainly is not true in fact or in. spirit. The 
following is a method that may well be adopted in the cross-examina- 
tion of such a witness : — 

In this case Sir Charles Mathews appeared as prosecuting 
counsel against a solicitor charged with having forged the will of a 

dead lady. 

For the defence, a woman swore that she had seen the lady, 
who was ill in bed at the time, sign the will. She added that 
the solicitor handed the deceased lady the ink and the pen with 

which to sign. 

“ Did he touch her hand ? ” demanded Sir Charles. 


“ I think he did just touch her hand,” the witness replied. 

“ When he did touch her hand,” proceeded Sir Charles, and in an 
instant his voice rose and became harsh and terrible, “\yas she dead ? 
Turning deadly pale tlie witness seenic. to stmgg e for breath swayed 
in the box, and fainted. The solicitor ha.l taken the hand of dea 
woman and witli it liad written her name to the forged will. 27 


M. L. J. 130. 



CHAPTER LXXV 
Of Accomplice 

An accomplice is a guilty associate in crime. See Wharton’s Lan 
Lexicon, p. 19. 27 M. 271. 

Section 133, Evidence Act, provides that an accomplice shall be a 
competent witness against an accused person ; and a conviction is not 
illegal merely because it proceeds upon the uncorroborated testimony ot 
an accomplice. See S. 133, Evidence Act. 

Section lU, Illustration (6), of the Evidence Act, provides that a 
Court may presume that the evidence of accomplice is umvortliy of credit 
\inless corroborated. See 1929 C. 822. 

In criminal trials the evidence of accomplice is generally not accept- 
ed without corroboration. 

Section 337, Criminal Procedure Code, provides that a pardon can 
be given to an accused person who makes a clean breast of the whole 
case. After the pardon he turns King’s evidence and becomes approver. 
Cross-examination of an approver is very important because he paints 
himself black with the same brush as his associates in the crime. It 
has been held in a number of cases that an approver is a man of the 
worst character who wants to save his skin by throwing his associates 
and friends to wolves. His evidence must be received with great 
caution. He can easily substitute an innocent person for the real 
offender. See 1931 L. 408. 


Association with the criminals must be considered, Goethe has 
well remarked ; “ Tell me with whom thou art found, and I 

will tell thee who thou art.” Frequent intercourse and intimate 
connection between two persons, makes them so alike, that not 
only their dispositions are moulded like each other, but their very 
faces and tones of voices contract a similarity. When we live habituall)'^ 
with the wicked, we become necessarily their victims or their disciples. 
Evil companions arc the devil’s agents. 

Who is an Accomplice 

The following decisions will show as to who is an accomplice : — 

Witnesses who had witnessed the crime and assisted in concealing 
evidence or connived at and gave no information to police or any other 
person are no better than accomplice. 1929 L. 540 : 120 I. C. 190 : 31 
Cr. L. J. 50. 


Where a woman willingly accompanied her lover to a hut ’where he 

went in and murdered her husband and she returned to the village 

and gave no information to any one till next morning, held she is 

accomplice of the murderer. 6 L. 183 : 1925 L. 482 ; 88 I. C. 854 : 26 
Lr. L. J. 1238. 


Accomplice is a guilty associate in crime. 27 M. 271. Wliarton’s 
Law Lexicon, p. 19. 

aqi ^ police officer is an accomplice. 14 B. 
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Persons present at bribe giving transaetion are not aecomplices, if 
they ilid not take any part. 26 M a, 33 C. GiO, 50 I. C. 1918, 27 
C. 144. 

Persons supplying marked money for detection of crime are not 
accomplices but only detectives or spies. 1936 N. 245, 19 B. 363, 27 M. 
271, 38 C. 96, 15 B. 661, 35 B. 401, 44 A. 226, 1923 L. 366, 
52 C. 721, 28 C. 709, 33 C. 1353, 135 P. L. R. 1904. 131 P. L. R. 1905. 

Persons bribing for obtaining release of wrongfully confined persons 
arc not accomplices, specially when money was not given voluntarily. 
27 C. 925. 

A person helping accused in disposing of dead body after 
murder is not accomplice. 1923 L. 345 ; 73 1. C. 506 : 24 Cr. 

L. J. 618. 

A person who has knowledge of the commission of the olTcnce but 
keeps quiet for some days is no better than accomplice. 96 I. C. 
8G7 : 38 C. W. N. 816:27 Cr. L. J. 1011,21 C. 3iS, 24 W. R. 
(Cr.) 55. 

Where a witness is found, from liis own testimony, to be ])rivy to 
the crime, his evidence is no better than that of an accomplice. 1925 L. 
253 : 6 L. L. J. 529. 

A person who is aware of the intention of certain people to 
commit murder and does not disclose it to anybody is a consenting party 
to the crime and an accomplice. 20 P. R. 1919 Cr. : 20 Cr. L. J. 191 ; 
49 1. C. 607. 

A person who by threats of death is induced to do an act in 
order to facilitate the commission of murder cannot be ])rotcctcd by 
S. 94, I. P. C., and is an accomplice. 19 I. C. 207 : 14 Cr. L. .J. 207 ; 
1912 M. W. N. 1108. 

After the murder was committed, one of the inmates of tlic house 
removed the blood stains on the ground under compulsion and thr-Mt of 
murder. Held, she was not accomplice. 33 P. L. R. 269. 

Where a person came to know of the conspiracy to murder another 
but never told the latter and it was shown that he agreed to the pro- 
posal of the conspirators himself being actuated by sordid motives, 
held, he was an accomplice. 8 O. W. N. 1240, 1932 Oudh 11 : 33 Cr. L. 
J. 287 : 130 I. C. 821 : 1932 Cr. C. 43. 

A person knowingly aiding in disposal of stolen property is accom- 
plice. 1934 M. 721. 

A person who is convicted and sentenced continues to be accomplice 
and his evidence from the witness-box is governed by the same princi- 
ple. 1933 B. 24 : 34 Cr. L. J. 136. 

If a person has knowledge that crime is to be committed he is 
not accomplice, unless he participates in the crime. 1936 C. 101 : 
37 Cr. L. J. 445. 

A person who sees a murder committed but gives no information 
of the fact is no better than accomplice. 1923 L. 391 : 25 Cr. L. J. 264, 
cont. 1934 Oudh 315, 1935 Oudh 1. His evidence requires careful 

consideration. 1934 C. 678. 

If a woman cognizant of the intention of her paramour to kill her 
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husband and does not clis<-losc it to her husband, she is no better tlian 
an accomplice. 1936 L. 731 : 16-4 I. C. 700. 

If at the time when a witness joined the conspiracy, he liad no 
intention of bringing his associates to book but his object was to par- 
take in the commission of crime, he is not an informer but an accomp- 
lice, although he later on carried information to police. But if his sole 
object was detection of crime, he is an informer. 1928 L. 647 ; 
no I. C. 07G : 29 Cr. L. J. 740 : 29 P. L. R. 703, 1928 L. 193 : 29 Cr. 
L. J. 577. 

A person was present when plans for daeoity were hatehed and 
agreed to go to the place of meeting armed with revolver but remained at 
home for six hours and did not inform anybody. He then went to tlie s|)ot 
and was sent back to fetch food for offenders, when he disclosed the 
whole affairs. Held he was accomplice. 9 L. 550 : 1928 L. 193 ; 109 
I. C. 593 ; 29 Cr. L. J. 577. 

Where certain persons associated with the accused without any 
criminal intention with the sole object of entrapping the accused in 
order to detect an offence, held, that they were mere spies or detectives. 
1931 Oudh 172 ; 132 I. C. 234 : 32 Cr. L. J. 860, 38 C. 96, 9 L. 550 : 1928 
L. 193, 1928 L. 647, 19 B. 363. 

The rule requiring corroboration does not apply to informers. 
38 C. 96, 1931 Oudh 172. but see 19 B. 363. 1929 L. 430 and 1925 
Oudh 158. 


Value of Evidence of Accomplice 

Accused sent up for trial as accomplice, cannot be e.xumincd as 
witness. 12 P. R. 1902 Cr., 21 P. R. 1904 Cr. 

A discharged accused is a competent witness. 10 B. 661. 

Evidence of accomplice is inadmissible against co-accuscd whieli 
is given as accused person. 38 P. R. 1867 Cr., 12 P. R. 1902. 

Evidence of an accomplice requires corroboration. 1930 A 

29 : 12^0 1. C. 257, 1930 A. 740, 1929 L. 850, 1921 P. 406. 1920 
P . C. 15. 

Confession implicating co-accuscd requires corroboration if ro- 
accused IS to be convicted on it. 1930 Pat. 385 : 123 I. C. 393- :n Pr 

L. J. 492, 38 C. 559, 15 B. 66, 38 B. 156, 1924 O. 65. 

S. 114, III. (b), provides that a Court may presume that the 
*1". accomplice is imwortliy of credit unless corroborated 

lolo^Crl^C^'e^GJ)"^'*^*^ “Juust.” 1929 C. 822 *: 

uu of an accomplice must be received with susnieinn 

although he allows himself to be convicted on it. 1928 C. 233. ^ 

The rule of caution that an accomplice’s testimony should ho 
Tj? 625 as a rule of law. 1927 L 581? 28 C^ 

exercise judicial discretion in considering whether an 
aceomphee is or^not worthy of credit. 8 Pat. 235 : 1928 p 1 "ji; 

I. C. “ approver is open to grave suspicion. 


52 
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It is unsafe to act on the uncorroborated evidence of an 
accomplice even though he is a mere relative of the accused. 19 P. 
L. R. 1911. 

Provisions of S. 133 and S. 114 (b) amount to a direction to all 
Judges and Magistrates that a fact cannot be held proved within the 
meaning of S. 3 if the witness is unreliable. All accomplices are not 
unreliable. 14 Cr. L. J. 262 ; 19 I. C. 534. 

An approver is a man of the lowest character who wants to^ save 
his skin by throwing his friends and associates to wolves. His evidence 
must be received with caution. He can easily substitute an innocent 
person for the real offender. 1931 L. 408 : 132 I. C. 185 : 82 Cr. 

L. J. 818. 

Where in the case of conspiracy to commit an offence under U. P. 
Excise Act, the accomplice was first jjut on trial and later on examined 
against the principal accused, held, that his statement is not inadmissi- 
ble in evidence. 1932 A. 7.3 : 137 I. C. 73 : 33 Cr. L. J. 373. 

Approver’s statement is subject to suspicion but of great value in 
certain cases. 1935 A. 477. 

If there is any fear in the mind of approver that failure to esteblish 
the case for prosecution will result in his own prosecution, it is not 
likly to lead to truthful evidence being given. 1935 C. 473 : 157 1. t. 
840' : 36 Cr. L. J. 1248. 

Wife was consenting party to her husband’s murder. Her evi- 
dence is that of accomplice and requires corroboration. 1934 L. 171, 2U 
P. R. 1919 Rel. on. 

If approver was examined last of all and the Counsel was un- 
able to question corroborative witnesses properly, the opinion ol 
assessors loses much value. 1934 L. 171. 

If the approver is falsely implicating two pepons and is adding 
accusation against others which he never made in his first statement, 
the effect of his testimony is weakened. 1933 A. 31 : 55 A. 91. 

Accomplice is unworthy of credit, 

(а) because he is likely to swear falsely in order to shift the guilt 
from himself ; 

(б) because, as participator in the crime, he is an immoral per- 


son ; 

ic) because he gives his evidence under " 

in expectation of implied pardon. This hope would lead him to favour 

the prosecution. 14 B. 115. . • f 

Confession of an accomplice to Police, dying before trial, cnmina^ 
ing himself and others is relevant under S. 82 (3). 1926 L. 54 . 

L. J. 1308. 

Of Accomplices in Case of Theft 

A number of thefts are committed through the 
the servant of the house. He is allured into some pecuniary advan^^ 
or is bribed beforehand, and in return affords some facilities for gres 

or egress of thieves to the house. 

Again, there are associates or accomplices among the jje 

some soTt of trap to divert the attention of the victims of theft, whU 
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their companions perform the stealing operation unnoticed. Dr. Hans 
Gross, who is known as the “Father of Criminology” in his famous book 
Criminal Investigation gives a vivid account of how these accomplices 
help the real thieves to take away rich booty. 

“A common method used by the Indian Koravers, who mostly work 
on railways or at fairs and festivals, and nearly always two or three or 
more together, when a weary passenger or spectator is found closely 
watching his property so that it cannot be easily purloined, is to post 
themselves on different sides close to him and one of them, seizing a 
boy of their party, gives him a thumping making the boy cry so loudly 
as to divert the attention of the watchful spectator. Seizing the 
opportunity of this momentary inattention, one of the Koravers makes 
away with the bundle or other article of property nearest to him. 
If on redirecting his attention to his things, the spectator spies the 
thief he naturally runs in pursuit of him, leaving his other things 
inadvertantly behind, which in their turn arc carried away by the 
remainder of the gang present at the spot. Should one of the by- 
standers, happening to observe the Koravars, run and attempt to seize 
him, the latter flings the bundle in his face, takes to his heels, and thus 
eludes pursuit. 


“The attitude of tJic watcher towards an intruder depends partly 
upon the circumstances in which the theft is committed and partly upon 
his discretion and presence of mind : above all he must have a practised 
eye, so as to be able to recognise at a glance the relative importance of 
individuals coming to interfere : neither the merry-making tradesman 
nor the student going home gaily singing will be judged worthy of any 
attention ; it will be enough to make their presence known in some way 
or other ; if he observes other people coming who at the time have no 
suspicion but who may become suspicious on seeing a light or liearing 
a noise as they are passing near the scene of crime, he will warn 
his companions by a pre-arranged signal (a whistle, smacking of the 
tongue, etc.), to interrupt their work fora moment, to make no noise, 
and to extinguish the light, till the danger is passed : a second con- 
ventional signal will inform them of the moment when the coast is 
again clear. 


When the person living in a house where a theft is going on comes 
back home in the nick of time, or when a neighbour or watchman comes 
along and yet the danger is not quite great enough to give the signal 
for a general and sudden stampede, not only must warning be given 
but also eriough time must be gained to allow those working inside the 

^ith the booty already collected. 
The watcher outside must for this purpose hinder intruders from 

advancing and at the same time make enough noise to drown that 

companions during their flight : he will him- 

along or else will Manage to be 

costed by him , he will ask the way, or the name of hotel still open or 
un “ light for his cigar, or will beg for lielp^to get 

1^“"™ •‘"‘I hurt his foot; sometimes he will 

how cwilv the n 'KT®K°’'® overeoat, remark 

will dren ti, has Suddenly become. Taking up another line he 

?eard’*L"Vforte?p‘‘°o" -methiSg^bnorma" .‘‘hT has 

hooligans who infest th^nffahh * ^ ^he 

e WHO iniest the neighbourhood, he has even met a mad dog. but 
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all this in a direction calculated to make the stranger look, or walk away 
from the spot where his companions are carrying on their work. If he 
has courage and finds a suitable piece of waste land, he will play the 
drunkard, will give the passersby the benefit of a lecture under three 
heads, will launch into politics and criticism, will quarrel with those who 
for amusement take up the argument, then he will make it up with 
his adversaries and finish by offering them his friendship. And when 
this “rum cuss”, for this is what he is in the eyes of passers-by, has 
at length taken himself off, his companions have also disappeared — with 
the booty. 


“The author remembers how, as a student, he was going home one 
night with some of his companions, when the party was accosted by an 
old man who on some pretext entered into conversation. He prophe- 
sied the approaching end of the world and proceeded to prove it from 
the prophet Jonah. After a long talk the parties separated in a friendly 
way. Meanwhile about 200 yards distant from w’here the conversation 
took place, the Freemason’s lodge of the town was broken into, and not 
only all the working tools stolen, but also the new tiled roofing, much 
to the satisfaction of all the good Catholics of the place. 


“The cleverest watcher is without doubt one sharp enough to induce 
others to accost him ; he looks about on the ground and declares to the 
sympathetic person who questions him, that he has lost a coin, his 
watch, or some other article, and when the new comer helps in the search, 
relates to him, not only everything concerning that loss, but the whole 
history of his life into the bargain. Another lies stretched upon the 
ground groaning so lamentably that the passerby cannot help asking 
him the reason for his doing so ; then amid continual cries of pain he 
tells how he is suffering from a broken leg, strangulated hernia or colic, 
until our compassionate soul goes off to find a doctor, who naturally 
to discover the invalid. One day the proprietor of a house where a theft 
was going on returned home unexpectedly; all at once the accomplice 
who was watching near the front door and who had not heard the re- 
turn of the master of the house in time, the latter wearing rubbersole 
shoes, began to ring the bell like a madman. The master of the house 
asked our friend what he wanted and the latter replied that his wife had 
just been suddenly attacked with the pains of child-birth, that she was 
suffering terribly, and that he had come to fetch the midwife who lived 
there; he was answered that there was no midwi fe in that house, that 

there never had been one and that there never 'hm 

man refused to listen and continued to babble and bewai his fate, t* tjie 
master of the house offered to conduct him to the dwelling of the iicar- 

est midwife; the offer was accepted with a thousand ^ 

both went off in haste to find her, and, when the master of the house 
got back home, bathed in perspiration, he was just m time to catch 
sight of the last of the thieves escaping from the house, loaded with 

much rich booty. 

“Above all the approach of the police must be hindped; but as it is 

not always easy to draw them into a conversation under some stupid 

pretext or askLme useless information from them, "O 

course for the wateher than to attraet the attention of «« 

own strange behaviour. If possible, he will do so m a ex 

poses hiniself to no danger, he will pretend some illness or rnake som 

Fmportant eommunieation; if this experiment not succeed or if th 
dar^ger is very menacing, there is nothing else for him to do but to get 
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himself arrested. Without doubt he will take care that this does not 
cost him too dear; he will therefore for preference pretend to be drunk, 
he will stumble about, sing, cry out, bang up against the policeman, in 
short, he will do everything he possibly can to get himself arrested, and 
to make this arrest as prolonged as possible, he will try not to walk, will 
lie down, protest his innocence, ask pardon, but he will take good care 
to do no more than is absolutely necessary, tliat is to say, h%will not go 
so far as to assault tlie policeman, for this M'ould only have thej effect 
of aggravating the offence and increasing the punishment. When he gets 
far enough away from the scene of the theft, his behaviour will get sen- 
sibly better, and when nearing the station house or tlic police court his 
drunkenness will have so far disappeared that there will be no longer 
any reason for keeping him in custody, and if, on the way, his custodi- 
ans have found him to be “a decent sort of chap” and sec tliat they 
have not got hold of an old offender or suspected person, they may let 
him go with a severe warning, cautioning him not to beliave like that 
again, 

“If the pretended drunkenness does not succeed, cither because the 
police take no notice of it or it will take up too much time, the watcher 
is obliged to have recourse to a misdemeanour which will bring about 
his prompt and certain arrest; the offences practised will be tliose gene- 
rally committed by vagabonds when they desire to procure, “board and 
lodgings for the winter” c. g., insulting the police, disturbing public wor- 
ship, or any crime rapidly committed, and needing no preparation. The 
police may therefore safely not trouble about those small offences com- 
mitted in words, such as insulting the police, the Courts, or the powers 
that be, especially if the words have not been heard by other ]>eoplc and 
it is impossible to discover the reason for their commission at the parti- 
cular moment. If this reason is difficult to discover, it is because it has 
been carefully and intentionally hidden, and the police constable would 
do well not readily to fall in with the wishes of the offender and assist 
him to fulfil the service with which he is charged; he will then notice a 
hastiness on the part of the individual in question to commit some 
serious offence, which will thus betray his desire to be arrested. The 
prudence of the constable thus warned must then be redoubled, and he 
will have every facility, while consenting to the desire of the erimiual 
to be arrested, to keep his eyes open so as to find out what it is that the 
latter whishes to hide. In India, such accomplices have a ready refuge 
in “a night case,” — a bait which no Indian policeman can avoid swafl- 
owing with avidity. 

“The following anecdote told of Count Sandor, a person well- 
known for his jokes and eccentricities, jirovcs how easy it is to get one- 
arrested. About the year 1830 the Count made a bet with the 
Chief of Police of Vienna, that he would get himself arrested without 
haying done anything in the least reprehensible. He disguised him- 
self as a vagabond and drank in a disreputable drinking shop a glass of 
brandy which he paid for with a genuine thousand pound note ; ten 
minutes afterwards he was arrested. But if Count Sandor succeeded 
in being arrested without having committed anything reprehensible 
the expert swindler will succeed mucli more easily, as it costs hinl 

little when necessary to commit u real offence, if the success of the coun 
IS worth it. ^ 


be drawn from the preceding consideration is there- 
fore as follows : the detective should not lose sight of the fact that the 
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A A ^ ^ a man may always have some connection with 

a guilty act which is being committed, and that this is all the more 
likely when the person in question, inoffensive as he seems to be, cries 
out on the approach of a policeman on his beat or any outsider : he 
must therefore pay particular attention to what is going on. Doubtless, 
in many cases, it will be impossible to prevent the watcher from from 

carrying o^ his design, especially when he sees the police first ; and yet, 
even in this case, it would be a fault to be no longer anxious. Suppose 
that an individual who is lying on the ground whistles on the approach 
of the police, so as to inform his companion that there is danger ; of 
course the effect of the alarm cannot be prevented but if, as is usual in 
large towns, two constables make the beat together, one them can 
occupy himself with the person w'ho has just whistled while the other 
will try to find out as far as he can whither the whistle was directed 
and whom it was meant for, in short, discover the place where the 
thett is being committed and take the necessary steps. If the policeman 
is alone it will nearly always be better to prefer the certain to the 
uncertain and make sure at all events of the suspected individual ; then 
he can call for reinforcements to look after his capture while he 
himself goes off to discover the main case. In many instances a noise 
is sufficient to make criminals seek for safety ; it is better therefore at 
once to look after the individual arrested and the case will soon be cleared 
up. The sprained ankle will soon get well, the drunkencss will be found 
to be quite a pretence, no papers of identification will be found bn our 
friend, and after an attentive e.xamination he will be recognised as an 
old offender. One individual of the band being in custody, the search 
for the others will be simplified to a great extent. 

“The role of watcher is best filled by a woman, particularly a girl of 
14 or 15 years old. A woman is more patient, more attentive, more 
cunning, and more reflecting than a man : she can count less upon 
bodily strength, quickness of flight, and personal courage, all of which 
qualities she is obliged to replace by an idcfatigable attention, a strain- 
ing of all her senses and an ability to take advantage of all circumstances 
— qualities which naturally obtain for her this position. A woman is less 
sus])ectcd than a man, she excites compassion and needs assistance and 
protection ; every man feels himself forced in spite of himself to offer 
assistance to a woman whom he meets alone in the middle of the night. 
Moreover, a woman can make use of a number of situations in which she 
has a chance of invoking some one’s assistance, situations which thanks to 
her sex, she alone has at her disposition; she is more easily exhausted by 
fatigue, has more frequent fits of feebleness and is more often in need of 
help than men ; she can be turned out of doors by her husband, can be 
overtaken by the ])ains of childbirth, may be obliged to wander without 
a situation and without shelter and she may be exposed to all the tor- 
tures and in addition she has at her disposal the whole domain of sex. 
A woman alone and in the middle of the night, especially if she is young 
and as often as not in the darkness of the night, pretty, will nearly al- 
ways succeed in stopping a passerby and, if he does not accost her, 
she will know very well how to speak to him and make him stop. 
Nothing is more natural than to ask him a question, make a request 
or utter a complaint in his presence ; nothing is easier than to get him 
to stop if not altogether to turn him from what he is about ; and if the 
woman pretends to be ill, unhappy, hungry, etc., there is no one brutal 
enough to quietly continue on his way. 
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“We have said that it is the young girl who succeeds best in this 
task. She will generally be met with crying discreetly, she is questioned 
with sympathyT and the little one then tells with sobs how she has 
been turned out of doors by her cruel step-mother and docs not know 
where to take refuge ; she will not go home ^s’hcre she has been so 
maltreated for anything in the world ; this very day she had been beaten 
so hard that licr body is all bruises ; naively she pulls up lier sleeve to 
show the bruises— whicli liowever, do not exist ; she lias tliem also on 
her legs, and, childlike, she lifts up her little dress to just below her 
knee to show the marks of the blows. All this can but excite the interest 
of the compassionate man ; he has seen no bruises but he lias noticed a 
nice white arm and a well-rounded leg ; and then the little one babbles 
so prettily ; she is almost willing to accept the hospitality her new jiro- 
tector offers her for the night, but ail at once she changes her mind, for 
she has heard a slight whistle which informs her tliat theft is success- 
fully carried out, she decides to look for a friend and presto ! she is 
gone. We all know these sort of stories, which are indeed more nume- 
rous than we suppose, for people who meet with such adventures are 
hardly ever willing to relate them. 

“A rather amusing story may be told in this connection. Two stu- 
dents on arriving home in the middle of the night hud just opened 
the front door and entered the lobby when they heard the most dread- 
ful groaning coming from the back garden : they at once ran to the 
spot from whence came the cries and perceived a woman on the ground, 
seemingly suffering from the pains of childbirth. Without leaving the 
students time to inquire how she had got over the high hedge which 
surrounded the garden, she entreated them to lay hold of lier arms and 
hands, adding that she had need of nothing else and was well aware 
of what it was, etc. After a few moments she declared that it was time 
to find, as quickly as possible, some woman in the house ; hardly had 
the two students got up, when three men rushed out of the door, the 
woman was also on her feet, and all four bolting across the garden 
disappeared tlirough a hole previously made in the hedge. The amazed 
sbidents were soon able to find out that the first floor, whose tenant 
was in the country, had been broken into and stripped. 

“To keep guard in the interior of a house is the most difficult part 
of a watcher’s business. He must have self-possession and presence of 
nfiind to be able to justify his being in the house or even, when it is 
divided into flats, inside a particular flat. Tlie most incredible exam- 
ples of effrontery are met with on the one hand and on the other 
of, let us call it, credulity. A case may be mentioned where the actors 
were gipsies. A well-to-do peasant having carefully shut up his house 
had gone to work in the fields ; on returning home to fetch sometliing, 
he found, to his great astonishment, the front door open and a gipsy 
woman in the corridor who, on sight of him, began to blow him up for 
having left the house open ; she added that she had visited the stables 
and found an animal very ill indeed. The peasant made in amazement 
for the stables and at the same time a gipsy escaped from one of the 
rooms through the corridor, whence he made off along with the woman 
carding away the peasant’s money and watch. Of course there was 
nothing the matter with the animal. Even in presence of the police 
the position of a womeii-watcher is much easier. It may be too much 
to say that woinan try to seduce them with their advances, that is 
exceedingly rare— but it is nonctlieless true that a policeman, as much 
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as any man, generally shows more regard and compassion to a woman 
than to a member of the male sex. Without wishing to blame them yet 
we must never tire of pointing out to them by examples that a woman 
is as a rule a more cunning scoundrel than a man, and in the present 
connection it would be as well to suspect every woman whatever her 
age, whom one meets alone in the middle of the night. Genuine cases 
of women suddenly overtaken with the pains of childbirth or illness, 
or who have been turned out of doors at midnight by an unsupportable 
husband or step-mother, or for some other reason, are exceedingly rare, 
and in such cases the utmost prudence is necessary.” See Hans Gross, 
Criminal Investigation. 


‘*The police constable infers from the discovery of a watcher that a 
theft is going to be committed in the vicinity about the same time — a 
theft of which he as yet knows nothing, it is very rare on the other 
hand that an individual is brought before the Commissioner of Police or 
Magistrate for watching or whose arrest is a certain indication of as yet 
an unknown theft. Usually the crime is reported and no one knows 
whether any one has come across a watcher in the neighbourhood of the 
scene of offence ; but if the question is not looked into, it may happen 
that the watcher for the entire band of thieves is lying at the Police 
Station for “ drunkenness”, while the Inspectors and Investigating 
Officers arc deliberating over a bold burglary and lamenting the absence 
of the least trace of a clue to the criminals. 


“So far we have only considered watchers employed in cases of 
burglary or sneak-thefts (/. e., secret introductions into houses); we shall 
now say something about those met with in other branches of the pro- 
fession. Besides their role of watcher they have often another mission ^ 
well, namely to screen and divert attention from the actual thief, in 
sliort to facilitate him in his work by all the means in their power. Let 
us here repeat that there is no graver error than to try, whilst in the 
midst of difficult investigations, to reach one’s goal right off and im- 
mediately lay hold of the criminal ; one rarely succeeds at the start and 
it is generally by a detour that we obtain our first results, which th^ 
enable us to march straight ahead. No doubt this depends on the 
manner in which the theft is committed ; the actual thief tries to remain 
as little in the foreground as possible, while the assistants and watchers 
can and ought often to expose themselves for his sake. Hence we 
question the victim of a pickpocket to try and find whether he has not 
noticed any individual brushing against him in a peculiar way, or 
touching him, or whose general bearing lias been suspicious ; the ^swps 
to our questions arc generally negative and, if we are contended with 
these first answers, have hardly any chance of laying hands on the pick- 
pocket ; the attention of the victim must therefore be directed towards 
all persons who have been strolling near him, have accosted him, 
for some information, requested a light for a cigar, or who have tendere 
him any kind of service ; these confederates may ha^ drawn t e 
victim’s attention to some object or other, such as one of the beauties oi 
nature (a rainbow or sunset), or a remarkable picture m a gallery, or 
perhaps some comical or dangerous situation in which third parties are 

mixed up. They may have seized him all of a sudden and drawn him 
to one side to prevent him from being run over by a carnage or over- 
turned by a man with a bundle ; if dirty they may have sympatheticany 
brushed him down, they have asked him whether he has not lost his 
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handkerchief or something else.” See Criminal Investigation by Hans 
Gross. 

“The task of the auxiliary of the shop thief is quite aiialogous to 
that of his comrade the pick-pocket’s assistant. Thefts in shops and in 
similar places such as open bazaars and markets, etc., are much rarer 
now-a-days than formerly. The number of thefts in markets has pro- 
bably diminished because the owners of stalls and shops keep better 
watch and there are more police about than in the old days. 

‘■The most frequent and most important thefts are those committed 
in jeweller’s sliops. There arc always two thieves, one coming ill a 
little later than the other. It can be easily understood how the shop- 
keeper alone in the shop with a customer difficult to please, loses his 
head when he sees a second customer comes in, who appears to be 
impatient and seems as if he would make good purchases. One sees a 
jeweller who is not perfectly at home in his business and hardly a man 
of routine, become quite nervous in such a case : he runs from one 
customer to the other, then back again to the first, bangs his boxes and 
cases about, pushing them here and there, and does everything ratlier 
than properly guard his valuables. It goes without saying that the 
first customer has taken care, before the arrival of the second, to mix up 
the articles, taking them out of their boxes and cases, placing them in a 
heap, and in short doing everything to prevent their being efficaciously 
watched ; then when the second is already very impatient, he ends by 
selecting his jewels and has them addressed to his hotel, where naturally 
he will pay for them on delivery ; at the same time he does not forget to 
steal all he can. Hardly is he outside when the second customer starts 
his work, that is to say, he keeps the jeweller out of breath so ns to give 
him no time to immediately check and arrange his jewels and so discover 
whether he has lost anything and what. If need be, n third arrives while 
the second is still in the shop, and during all this time the thief gets the 
stolen articles safely away. 

“The timeworn methods of thefts from jewellers are well enough 
known — how a sickly, coughing purchaser drops his handkerchief on 
the jewels displayed in order to remove one ; how another lays a visit- 
ing-card with sticky stuff on the back upon a diamond ; how a lady 
throws into the hat of a beggar who comes into the shop a coin, and 
with it some stolen rings ; how Mr. T. buys, the salesman or commis- 
sioner accompanies him to the door of his house, and the door shut in 
his face — these are things that are always to be read in the newspapers. 
How many thefts of jewels are effected is illustrated by a story winch 
Griffiths heard at a great London jeweller’s shop. He had, i>artly for 
amusement, a large brilliant lying apparently free, but in reality 
protected by an unbreakable immovable, and practically invisible glass 
plate. The jeweller assured Griffiths that it w’as incredible how many 
attempts were made to remove this jewel “lying about”, and often in 
the most wily manner. A much favoured method is for a thief to 
appear in a shop and place a lump of wax or some sticky stuff underneath 
the projecting glass counter cases. He then asks to see many things, 
fixes his attention on something small but very valuable, catches it at 
the right moment, and places it on the wax, which cannot be seen from 
any part of the shop. If the shopman misses the jewel, the thief allows 
himself to be searched ; if followed in the street, he is quite sure that 
it is not on him. 
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“A few days later an accomplice comes to tlie shop and takes the 
ring or other valuable away, unnoticed and without danger. 

“The first thing to be done is to throw light on the concomitant 
circumstances of this category of thefts. It often happens that the 
victim of the theft has absolutely no idea which of the customers has 
robbed him ; before their arrival his stock was intact, and after their 
departure many things W’ere missing. In such a case the fault is often 
committed of suspecting all but only one believing that only one is 
guilty. Hesitation and uncertainty is the result ; suspicion is thrown 
upon all but only one can be arrested. Equally bad is to allow the 
victim to nominate one of the two or three customers as the presumed 
thief, because he seemed perhaps to be more awkward, or because he 
was not so well dressed, or because he discovered the loss of a jewel 
after his departure, and to be led into the mistake of tracking that 
person alone, though he has already got clear away or at all events 
is no longer in j)ossession of the stolen article.” See Hans Gross, Criminal 
Investigation. 

Accomplices of Pick-pockets in Railway Train or on Road 

A number of thefts are committed by pick-pockets in railway 
trains as well as in places of public entertainment where there is a 
crowd of people. They always have a few accomplices with partieular 
duties assigned to them. Their method of working is best illustrated 
by Dr. Hans Gross in his well-known book ‘Criminal Investigation’ : — 

“All such questions are put with the object of assisting the 
thief to touch and examine the person questioned or else cause the latter 
to examine his person, thus drawing his attention to that part of his 
body touched and rendering him incapable of feeling any other eont^t 
effected soon after. This requires some explanation. The human body 
has a general sensibility, and a sensation already localised is easily con- 
founded with another analogous sensation effected on another part of the 
body, though, as a sensation, the latter has hardly any independent 
existence, — presuming this second sensation is not vigorous enough to 
annihilate the effeet of the first. The psycho-physiological peculiarity 
beisdes being remarkable in itself will explain more than one case o 
pocket-picking which might otherwise appear impossible. These state- 
ments may be proved by an experiment which requires certain prepara- 
tions. Tw o persons A and B plot to carry out the following on a tmra 
party, X. A all of a sudden gives X a blow 'with the elbow on X s 

right side, excusing it by making some such explanation as “Look 

“stop”, etc. Soon after B will in his turn give X a blow with his elbow, 
but on X’s left side and with less force than A. The most 
of the experiment is to discover the exact moment when B should strilw, 
he will strike too soon if X’s attention is not sufficiently fixed 
point indicated by the blow and cry of A, and he will strike too 1®^® * 
X has had time to recover from the blow and cry of A ; to strike wi 
profit B must seize, the exact moment w'hcn the sensation caused by ^ 
has reached its culmination. If the experiment is successfully carriea 
out, X, when questioned as to what he has felt will be sure to 
that he felt the blow and heard the cry of A and that he immediately 
afterwards felt a new sensation of that blow but harder or 
ed ; as to the blow given by B he has not noticed it as such. Ibe ene 
of the blow given by B docs not therefore produce an .i,. 

but becomes added to the effect of the blow given by A, althougft tne 
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former was given on the left side and the latter on the right 
side of the body. In practice the experiment is verified by the 
following example : 

“One afternoon a gentleman had his inside coat and his overcoat slit 
open and his pocket-book containing a large sum abstracted from the 
breast pocket of the former, he had not felt the slightest contact and yet 
to make the slit, whicli was in the shape of a cross, the operator, however 
skilful and circumspect he might have been, exercised fairly con- 
siderable pressure. Moreover to get the pocket-book out, it must have 
been pulled with some force, for the slit was not suHicicntly large to en- 
able the pocket-book to drop out of itself. Added to this, that the 
gentleman had noticed nothing extraordinary, had been in no crowd, 
nor been run up against or elbowed about, in short nothing supicious 
whatever had happened to him. At last after many questions he began 
impatiently to remark that he had seen something, but it had absolutely 
nothing to do with the theft in question. He then stated that an old 
gentleman, exceedingly well dressed, who happened to be following him, 
had remarked to him with the utmost politeness, that he had 
stepped in some filth ; the old gentleman added that he had been fol- 
lowing him for a considerable time and had noticed an unsupportable 
odour and this would be very disagreeable if our victim intended to 
pay any visit. The latter thanked the old gentleman and stopped 
to look at the sole of one of his shoes, then, finding nothing be 
raised the other leg to examine his . other shoe. At tliis moment the 
old gentleman seized him firmly by , the arm and exclaimed laughingly. 
“It is not easy to stand on one leg, you were nearly over just now ; but 
I see you have nothing on the boot cither ; it must have been myself who 
has stepped in something and I have been laying it on your back— or 
rather under your feet!” The old gentleman laughed most heartily at 
this “amusing episode” and that very evening Avas arrested as an accom- 
plice of the pick-pocket. It was proved later on that the real thief had 
in slitting up the coat, naturally taken advantage of the moment when 
the old gentleman had seized his victim by the arm on the pretence of 
preventing him from losing his balance and falling. 


“The procedure of the pick-pocket’s accomplice depends on the 

‘operates’, and what chiefly character- 

withthe^aid^o^^^^ or nearly always, committed 

W steals ^ pick-pocket rare- 

h^W ^ -fi cases he is seconded by one or more 

helpers, either men or women. The railway thief has nearly alwavs ^ 

.if he be a high class operated he trLels 
^vhopteU third ot fourth^claTwttV?he''ct^^^^ 

not too intelligent, and not insensible to “a bit of fun ” 

fc, 'f - SS'.- i- s 'r i,rs‘SSi 

possesses &n cxcsllcnt eve Tf Sc a 4. » ^ tr&dc 

a; o? 

afraid of the light anj heLows"t"haf trk^^eUe^ TXaffeV^fe".:! 
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more carefully at night than in the day time. It goes without saying 
that the thief and the woman who goes with him do not appear to know 
one another ; one of them gets into the carriage first and looks about 
for the information mentioned above. If there is nothing tempting, he 
gets out again, but if business can be done he makes a sign to 
the accomplice to follow. It is generally the man w'ho gets in first, for 
it is easier for him to do the necessary exidoring, to walk on the 
platform look into the carriages, and get in and out of tliem if neces- 
sary. In the day time they will do their best to be alone in the carriage 
with their victim, at night on the other hand a number of passengers 
does not worry them, for railway carriages arc generally badly lit and 
the thieves trust to most of the passengers dropping off to sleep. 


“As to the order in which the travellers sit. the real thief must at 
any price be beside the victim and the confederate who has to occupy 
the victim’s attention must be opposite him ; the thief takes part in the 
conversation for some time and then drops off to sleep but he takes 
care to lose sight of nothing that is going on ; he nearly always has a 
sham hand on the side next his victim ; this false hand is joined to the 
real hand on the other side and rests upon the knees while the real 
working hand is hidden under the large folds of his cape or cloak and is 
ready to be thrust out at the side at any moinent ; when the victim is en- 
gaged in animated conversation with his vis-a-vis, the true hand of the 
thief begins to move ; if this movement is awkward and is perceived by 
the victim, he is soon re-assured bn seeing the clasped hands of his neigh- 
bour who is beginning to snore. The theft once committed, one of the 

two gets out at the next station, and the one who gets out nrs^t is al 
ways the person carrying the purse or pocket-book ; this is hardly ever 
the thief himself, for the latter endeavours as soon as the theft is com- 
pleted to skilfully pass the pocket-book to his confederate, who of course 
is quite harmless is everyone’s eyes ; indeed if the theft is <^^scov^ 
before the pick-pockets have got away, the actual thief willingly allows 
himself to be searched and his confederate is exempt from any suspi- 
cion, for how can people who arc seated face to ^ 
from one another ? As a rule the second cut-purse gete out at the ^arne 
station, and nearly always under the pretext that the first has forgotte 

something which ought certainly to be given him. Naturally the tram 
starts before he comes back. 

“UTien dealing with one of these railway carriage thefts the foUow- 
ing points should be borne in mind, especially the examination ot tlie 
person robbed and the witnesses* 

“As a rule the former makes no mention of the thief s lielpcr, 
the helper was a man; when the helper was a woman fhc ^vci 

mentioned; either he does not like to talk about a 'voman whose acquan^ 

tance he has struck up in a railway carnage, or h. do_s ^ 

worth mentioning ‘as she did not know ^he person suspected or 

Appeared to be so natural,’ or ‘she was so well bred that it is quite 
impossible to suspect her of the theft.’ 

“Another way to recognise these people is that one ® ® 

never te^his de'stination"" Tor indeed he cannot 

theft has b^en committed; it is more , iourney— for 

says where he is bound for— generally a y gpoji 

he only follows the companion to ^ has forgotten, 

under the excuse of giving him something he nas i g 
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When the fact of the theft has been prompty discovered, it ^ often 

nossibic to catch the thieves by keeping watch at the two neighbouring 
stations on each side of tliat at which they have got out ; they never 
entertain again at the same place, but go on foot to the nearest station 

up or down the line, whence they take a tram back again, or perhaps 

in the same direction as formerly in order to make use of the rest of 
their tickets.” 

Mr. Mullay gives an interesting account of the methods of tram 
gangs ill India. He states : 

“The railways are their most lucrative fields of work, and each 
gang has its particular beat; they seldom encroacli on the hunting 
Iround of others of their fraternity. Starting in a gang of 4 or u. 
accompanied by women and boys, they occupy separate compart- 
„ients— some disguised as traders, others as wandering minstrels— and 
the women, as respectable travellers, occupy the compartments rescued 
for their sex. Adepts in the art of entertaining their fellow travellers, 
they soon learn for what purpose they are journeying, and when the 
unsuspecting traveller falls asleep, his jewels and valuables are taken ; 
the thief leaves at the next station, and the gang unites at a place previ- 
ously agreed upon, where the loot is divided share and share alike, 
with two portions for the successful thief. Night trains are usually 
selected, and they are always to be found in special trains running for 
the convenience of pilgrims and others attending festivals when, women 
are always decked out in jewels. An instance of their cleverness may 
be quoted from the writer’s experience at a busy junction at night, 
where changing of trains is necessary, two unsuspecting women arc 
travelling and much distressed at the confusion. A “respectable native 
gentleman” prefers his assistance, which is gladly accepted : he finds a 
compartment for the women and helps them in with their goods and 
chatties, and asks permission to accompany them : this is accorded, and 
he amuses the travellers with anecdotes. The elder of the women is the 
custodian of the jewels ; shb is therefore warned that the safest place 
for her to keep the bag containing the valuables is under her head 
when she sleeps ; this is unsuspectingly done, and in the morning when 
the women awake they find the bag ripped open and the contents gone : 
their civil friend, needless to say, has also gone. He was afterwards 
arrested disguised as a travelling musician, and told the writer tliat for 
seven years he had been carrying on this lucrative trade.” 


A mass of interesting and instructive information as to these ubi- 
quitous criminals will be found in the little book on “Railway Thieves” 
by Inspector M. Paupu Rao Naidu, Madras Railway Police. We here 
quote a passage describing the methods of the Bhamptas. This tribe, 
apparently originally from the Deccan, is spread all over India, so that 
Bhampta has become a common name for a thief in general, just like 
“Capemari” in Madras. The author says : — 


“Each batch of men goes to a station dressed in some sort of disguise 
or in good ordinary clothes, taking a canvas or cari>et bag, or at least a 
bundle with them, and purchase tickets for some place far or near. In 
their bag or bundle they invariably have one or two coloured turbans, 
two or three coats, a knife, a pair of scissors, mirror, a chisel about 
six inches long and half an inch broad, a long tiii-case of “Chunam,” 
“Vibhoothi,” “Namam” and “Sreechumam,” to put on different marks 
on their foreheads, a string of beads and a few old clothes. They also 
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carry trinkets such as rings, bangles, buttons, nose rings, etc., of very 
trifling value, which their femaless expose for sale on road side to show 
ostensibly to the public that it is their means of livelihood. They will 
make the other passengers understand that they are on a pilgrimage to 
Ramesvaram, Tirupati, Hampi, Jaganadham, Kasi, Haridwar, or any 
other religious place on the railway line in which they fix their game. 
They look out for passengers also having bags which seem likely to 
contain anything valuable, and they follow such persons into the same 
carriage, and, sitting near, endeavour to enter into conversation, and 
ask tliem where they are going and at what station they intend alight- 
ing. After a time, when it begins to get dark, or if it is abeady dark, 
the other passengers begin to drop off to sleep. Then one of the 
Bhamptas, on the pretext of making them more comfortable, lies down 
on the floor, and covers himself with a large cloth under the pretence 
of going to sleep, while his confederate, stretching his legs on the 
opposite seat, spreads out his cloth, thus more or less screening the man 
lying beneath. This latter, when all appears quiet, begins manipula- 
ting Ihe bag he has spotted under the seat, to feel with his hands if 
anything ■v aluable is there, and if he cannot succeed in getting his 
hand into the bag, he takes from his mouth a small curved knife, which 
all Bhamptas carry concealed between their gum and upper lip, and 
with that he rips the seams of the bag and takes out what he finds. 
If the curved knife is not sharp enough to cut the strong canvas, he 
uses the other knife he has with him, and if the article spotted be a tin 
or wooden box, he makes use of the chisel in forcing it open, generally 
at the lock, and transfers the contents to his bag or bundle, or passes up 
what he had stolen to Iiis confederate, and, at the next station, the two 
get out of the carriage, and either leave the train altogether, or get into 
another carriage. Should there be any complaint of loss, they throw 
away the things out of tlie window. They note carefully where the 
property has been thrown out and, leaving the train at the next station, 
go back on foot along the line, pick up the booty, and make off with it 
across country. Train thieves carry little or no luggage ; m the first 
place they have no need for anv, and then their movements are freer 
when looking for their carriage, changing their compartments or places, 
and getting in and out of the train, etc. If the victim has some little 
acquaintance with and is a good observer of mankind and thinks he will 
not have much trouble in noticing that these people seem suspicious. It 
they are in a carriage with country people they give themselves the aire 
of decent peasants, but their hands are in no way spoiled by work, their 
shoes are not those generally used in the country, and their knowledge 
as regards agriculture seems to be at fault ; if they have set up to 
be extremely elegant it is still more easy to unmask them, for there is 
always one place where their elegance is threadbare— the shirt. nee 
Criminal Investigation by Dr. Hans Gross. 

Illustrations. 


(0 Rufus Choate was examining a seaman who had ti^ed 
approver against his comrades who had stolen moneys from the ship on 

a distant shore. 

The witness stated that the other defendant Mr Choate’s 
instigated the deed. “Well” asked Choate, “what he did say . Tell u 

how and what he spoke to you.” 
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The witness replied, “He told us, there was a man m Boston 
named Choate, and he would get us off if they caught us with the 
moneys in our booty/’ A prodigious roar of mirth followed this truthtul 

satire. 

(ii) The cross-examination of approver in the famous murder 
trial known as Newington Murder Case is equally interesting and 
instructive. On 15th October 1919, Principal of tlie College, Mr De la 
Hey was found shot dead. His wife who was near him saw nothing. 
Suspicion fell on Zamindari students in the school. Singampatti was 
made approver and Kudambur was put on trial. Tlie case was trans- 
ferred to Bombay High Court and was tried by Mr. Justice Sir Norman 
Macleod. Mr. Wadia appeared for the defence, while Mr. Weldon for 
the Crown. 

The following extract is from the report in the famous news- 
paper “Hindu” of the first week of February, 1920. 

The following are extracts from the evidence given in cxaniination- 
in-chief by the approver, minor Zamindar of Singampatti. 

Witness said that he was sixteen years of age. He 

was one of the ])upils in Newington and joined it cigiit 

months before the murder Mr. De la Hey was the Acting Principal. 
He knew the accused only after he joineil Newington. He 
knew there was some misumlerStanding or ill-feeling between Dc la Hey 
and the accused. Kadambur had told him that De la Hey did not treat 
them well and called tliem uncivilized Hindu Tamilians, He know the 
night De la Hey was shot. At 7-30 that night he was sitting on a sofa 
in the billiard hall. Junior Urkad and Talavankote were in the hall. The 
former was standing near the sofa and the latter was lying on the ping- 
pong table. Kadambur told witness that De la Hey must be shot as he 
ill-treated them all and called them uncivilised Tamilians. Witness told 
him that De la Hey liail not said anything about them at all and might 
have made remark only against the accused personally, and that after 
all he was a teacher. Shortly after, Kadambur told him that if they 
were to remain in that hall and go on talking, Talavankote would go 
and reveal everything and that therefore they should go outside the hall. 
Accordingly Kadambur, witness and junior Urkad went outside. Kadam- 
bur then told him that De la Hey must certainly be shot that night and 
insisted that witness also must go along with him. 

Witness did not say anytliiiig in reply. After a while Kadambur 
said that he would shoot De la Hey and that if he missed aim and De la 
Hey woke up, witness must shoot liim or if liearing the report of the 
gun, Mrs. De la Hey woke up, she must be shot. Witness told Kadam- 
bur that he would not do so. 

Continuing, witness said : — ^Then I went away to take my bath. 
After bath, I went to the billiard hall where I found Kadambur and 
junior Urkad. Kadambur took me to his room. He did not tell me 
why he went along with junior Urkad, When I got inside the room 
Kadambur produced two guns from the corner and asked me to clean 
one of them. I had seen these guns before. They usually remain in 
the same corner. I cleaned one of the guns and Kadambur cleaned the 
other. Immediately after Kadambur went and opened the almirah, 

thi^e cartridge cases. The almirah was 
locked. Kadambur unlocked it himself. I also went to the bath- 
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room with Kadambur where the almirah was kept. Kadambur 
said to junior Urkad, ‘Wc are going to examine if the cartridge 
is all right ; if any one comes inform us.’ Kadambur went inside 
the bath room, bolted the door and switched on the light. He picked 
up the cartridges one after the other and asked me if they would fire 
well. I said they would. Kadambur picked up ten or twelve cart- 
ridges and asked me to pick up five or six which I did. While doing'so 
I heard some noise outside the bath-room. There is a sort of platform 
at the place where bath is taken. I got upon it and looked, but I couldn’t 
then have kno\vn wlio it was that was inside Kadambur’s room. Some 
hoy tapped at the bath-room door. There it was that I heard the voice 
of senior Urkad. He knocked at the door saying “Kadambur, Kadam- 
bur.'’ Eventually Kadambur opened the door and went out. I also 
went with him Kadambur went and kept the cartridges at the dressing 
table. He suggested to me that five or six more cartridges should be 
taken and placed in the other drawer of the dressing-table so that people 
might say that it was somebody else who shot De la Hey. Afterwards 
Kadambur told me that he must positively shoot De la Hey that night. 
Otherwise somebody would go and give information to him. Even 
then, I refused to go. He said, “If you don't come, I shall deal with 
you.” Junior Urkad was with us. I then went away to take my food. 
When I came back to the billiard hall, Berekai and Saptur were there. De 
la Hey came from the club and went straight upstairs. He didn’t say 
anything to us. He went in a h ippy and dancing mood daily. De la Hey 
used to come back from the club at 8 o’clock. On this particular day, he 
came at 9 or 9-30. On his return from the club De la Hey would 
sometimes speak to the boys and sometimes not. After De la Hey went, 
Kadambur said that he had informed senior Urkad that he was going 
to shoot De la Hey and that the senior Urkad was pleased about it. I 
then went back telling Kadambur to do as he pleased. Some time later, 
Talavankote went upstairs to Berekai and told him ‘Kadambur w^^ 
bringing guns and cartridges. You had better go and inform Dorai. 
He was then standing near my bed having just returned from outside 
after a smoke. Ten minutes later Kadambur came up and told me, 
“You should not sleep away at 12 or 12-30. I shall wake you by my 
finger you must come along with me. Don t fall asleep. I then 
went to sleep. Some time later, somebody woke me up. I opened my 
eves and saw Kadambur. It was good moonlight night. Kadambur 
pulled me saying, ‘Come along.’ Even then I said I would not come. 
Thereupon, Kadambur told me, ‘ I will shoot you first and go and shoot 
Dorai Sahib.” I got afraid and accompanied him. He asked me to take 
one of the guns and go along with him. I then went. (Witness at this 
stage described the route followed.) On reaching De la Hey s office room 
Kadambur asked me to stay by the side of one of the easy-chairs and 

said he would go further up. 

Continuing, witness said he told me, “If I miss and De la 
Hev gets up, you should shoot him or if , the lady “P* 

YOU should shoot her or if anybody else turn round, you should shoot 
them.” I could see a portion of the cot from where I was standing. I 
could see De la Hey above his waist. Kadambur fired two or three 
feet away from the cot. Immediately I ran into the o.fice room. There 
is a staircase in the room used by peons. Along this staircase, I ran 
upstairs and behind me Kadambur also came up running. After com- 
ing up, I had thrown my gun over the balcony. 
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Subsequently. I saw Kadambur pointing the gun towards his cbest 
and pulling the trigger with his feet. I heard a clicking noise. So I 
ran up to my bed and laydown. Kadambur ran straight to his bed. 
Two minutes later Mr. Dc la Hey uttered a big cry. I did not go 
down. Some time after the police came and woke me up. I got up and 
afterwards I was arrested. 


Cross-exami nation of the Approver Singampalti. 

Cross-examined by Mr. Wadia, witness said, "I 'went to Newington 
in IMarch last year, I was arrested on the 16 th October. I didn t know 
Kadambur before I went to Newington. It was only after I went to 
Newington that I touched the gun. I was on friendly terms with the 
accused. Myself, Kadambur and Saptur used to go out shooting game 
and we all shot alike. I was only clever like other people.” 

Mr. Wadia. — “Your father is a very wealthy man ?” 

Witness.— “ Fairly wealthy. I cant’ say very wealthy,” 
{Laughter). 

Witness proceeded : “My father keeps a gun and he used to go 
shooting game. I used to go and stand and see the fun, but never 
handled a gun myself before I came to Newington. I don’t know if the 
accused is as good a shot as myself. I don’t know if he knew how to 
clean the gun after game hunting. Sometimes Kadambur used to clean 
the gun, sometimes myself and sometimes Saptur. The room of the 
accused was on the ground floor near the tennis court. Some of the 
sports articles are kept in that room by the wards. These two guns could 
be used by anybody. The accused never used the first floor for sleeping. 
I don’t know if the key of the cupboard would lit all other cupboards. 
Cartridges were the common property of all.” 

Mr. Wadia : — “Do you wish to suggest that the wards allowed the 
accused to lock them up ?” 


Witness. — “Yes we did.” 



“Why ?” 


Witness. — “Mr. De la Hey himself had ordered that they must be 
in Kadambur’s room.” 


Q. You went to Newingtom to study or get a bride ? 

A. I went there to study. 

Q. Is this your father’s letter ? 

Mr. Wadia produced a letter to the witness. 

A. “Yes.” 

Q. You went to Newington to make friends with senior Urked 
with a view to marrying his sister. 

A. I don’t know that. 


Q. Didn’t your father put you in Newington with this view ? 

A. I didn’t know that my father took me there for this purpose. 

At this stage Mr. Wadia commenced reading the letter written by 
witness* father, identified by witness. Just then Mr. Wadia had only 
got as far as “My Dear Pate” when Mr. Weldom objected to reading 
the letter and wanted to know in what way it was relevant. 
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His Lordship after reading the letter enquired, of Mr. Wadia how it 
was relevant. Mr. Wadia said that his point was that the witness and 
the other man had shot the deceased. Witness had denied that he 
went to Newington to marry. This letter would prove otherwise. 
His Lordship ruled the letter wasn’t relevant and said, “Sons don’t know 
what fathers write.” 

Replying to further questions witness said he had no idea at all 
that his father sent him to Newington witli a view to marry. His 
father had been telling his mother that he wished witness to marry 
Urkad’s sister. 

Q. Even now you w'ant to marry her ? 

A. That is left to my father’s pleasure. I must obey him. 

Continuing, witness said that up to 24th October he was in the 
dock along with the accused. He had two legal advisers. 

On the 24th October at 12 o’clock his counsel offered him as 
Crown witness. After all other witnesses had been examined by the 
lower Court, he was examined at 3-15 the same day. His pleader 
didn’t prepare the statement he made on the day of alleged murder. 

His father wasn’t in Madras but his father’s estate manager Shan- 

mugam Pillai was in Madras. He didn't know if Pillai was a 

retired police officer. His father saw him in jail once or twice. 

Pillai daily brought him provisions. 

Q. Are you a nervous man ? 

A. How can I say if I am nervous or bold ? {Laughter) 

Q. You are not nervous to-day ? 

A. No. 

Q. You are not frightened of the accused always ? 

A. No. Continuing witness said he was afraid accused might 
shoot him. He was in fear and his mind was not perfectly under 

control. 

The cross-examination had not concluded when the Court rose 
for the day. 

Further cross-examined by Mr. Wadia, the approver said he did not 
know if the accused Kadambur was the poorest lad in the whole school. 
He had never heard before that h.e and accused belonged to different sects. 
He did not see two guns secreted in his room on the evening of 15th Octo- 
ber. He did not tell the accused in the Billiard Hall, ‘All right ; we will 
shoot Dc la Hey.* If Talavancoti said so it was no doubt he used expres- 
sions “all right” with reference to getting out of the billiard room and 
going into the back verandah. On 15th October he was given imposi- 
tions by the deceased. He was actually prevented from joining the game 
of cricket in consequence of this, but he wrote the impositions and then 
went to the cricket by 5 or 5-30 p.m. He did not witness any instance ot 
the accused being punished by De la Hey. 

Asked if any harsh words passed between the accused and De la Hey, 
witness said Kadambur had told him that the deceased had used h^h 
expressions against him. He hadn’t heard anything personally. Xtie 
last time witness went out shooting at Newington ^^th Octobe^ 

That was Sunday. Saptur, Kadambur and junior Urkad went with 
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him. They returned by 1-30 p. m. or so. It wasn’t true that Kadambur 
was witnessing cricket match from 11 a. m. that day. They all went to 
see cricket match in the afternoon. 

Continuing witness said that Urkad was his relation. He was his 
maternal uncle’s son. They were friends from childhood. 

His Lordship remarked that he gathered from Mr. Wadia’s 
question yesterday that witness went to Newington to cultivate Urkad’s 
friendship. 

Mr. Wadia said his suggestion was that Urkad was favouring 
another boy and witness went to Newington to move w'ith Urkad closely. 
Witness proceeding said that he and Senior Urkad were not great friends, 
nor did they dislike each other. He did not remember having talked to 
Senior Urkad about the plan for murdering Dc la Hey. Asked if on 
ISth evening, Saptur and Kadambur were not playing billiards the whole 
of the time, witness said his recollection was they were not. Saptur 
appeared a good boy. He had no doubt about it. Witness denied that 
on 15th October himself and accused locked themselves up in his (wit- 
ness’s) bed-room and had conversation about shooting Mr. De la Hey. 
He remembered Kadambur coming into his room which wasn’t subse- 
quently locked from inside. He didn’t say he would shoot Mrs. De la 
Hey, He tried to conceal the gun and eventually threw it away because 
he was nervous and quite confused. He was quite sure he didn’t fire 
the gun found near the urinal with five cartridges near by. One 
with which De la Hey is alleged to have been shot was not the gun 
which he had carried. He carried the gun to Dc la Hey's office be- 
cause Kadambur threatened him. He didn’t know if the hammar gun 
he carried was cocked. He did not go down when Mrs. De la Hey 
shrieked. If Mrs. De la Hey had sworn that he came down, she might 
have perhaps done so in her confusion. It wasn’t true he was dressed up 
to neck as a sort of disguise. Senior Urkad was the heir to Urkad estate. 
The first time wards of Newington went out shooting was on Dusarah 

At this stage Mr. Wadia produced two letters written in Tamil 
tbe accused to witness and the other by witness to the accused 
while both were in the custody. Witness identified the letters 

-fr*" exhibits. The Tamil interpreter translated 

them with some difficulty. In the letter witness wrote to Tcused 
which was in reply to one written by the latter it was stated hv 
witness that tlwy both trusted Urkad and, as a result, had co,!^ such a 

That sta^mcni Tvitness had made as approver was vrevared bu hi^ 

pUadfTs and that accused should not be disphZer Th7uucr fiL/ » 

proposed to make next day /nj his 

Wadia then continued his examination, 
him?^' father saw the accused in jail and talked to 

A. Yes. 

Q. You were present at the time ? 

A. Yes. 

Q. What did your father tell you ? 

O Wh'Lf 

A Ti > accused ? 

to his fate Every one must submit 
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Q. Did not your father tell the accused to keep his mouth shut 
and that he •would first make you approver and then get him out ? 

A. 1 don’t remember he told him that. 

Continuing, w itness said that the conversation took place in the 
Madras Jail before he had made his statement as approver. Witness 
was next questioned with reference to his statement in the letter of the 
accused produced in Court that his statement as approver was prepared 
by his Vakil and he was only speaking according to that. Witness said 
that the letter was not written of his own accord. Accused and himself 
were in different cells in the Madras Jail. After he was made approver 
accused complained of his action and inquired whether both of them 
should not get out. Accused told him that Dr. Swarainathan and 
Ethiraj had obtained a letter from minor Chundi to the effect that al- 
though Singampatti and Kadambur had planned shooting De la Hey, as 
a matter of fact it was Berekai who went and shot the deceased and 
that these two legal advisers wanted the letter from the witness. The 
statements he had made in this letter were untrue and were made in his 
anxiety to come out of the jail and he was assured that such letter 
would help him to get out, that he wrote the letter when the warder 
came and told him that Kadambur was very much annoyed with him, 
was weeping, and was not taking his food. Witness felt pity and wrote 
that letter which was delivered to Kadambur. 

Q. I put it to you that you were in conspiracy with Urkad and 
that it was you and Urkad that went and shot De la Hey. 


A. Not at all. 

Continuing witness said the Raja of Ramnad was a relation of 
Urkad. He was opposed to De la Hey and had opposed his being taken 
on in the new Rajkumar College with which Newington was to be 

merged. 

Mr. Wadia then explained that De la Hey was an applicant for 
the post in the new Rajkumar College as Newington was about to 
cease. The Raja of Ramnad had opposed the appointment in the 
Rajkumar Council and De la Hey was given notice. 

His Lordship said Mr. Wadia’s question yesterday and the answer 
that De la Hey was under notice conveyed a different impression. 

Mr. Wadia said that all he meant to bring out was that De la Hey 
was not going to be taken in the college and was under notice as 
Newington was about to be closed. 

In reply to further questions, witness said he didn’t hear De Ja 
Hev calling the Raja of Ramnad a Negro seething with sedition, but he 
had heard about this from Kadambur. Witness denied that Senior 
Urkad put him up to shoot De la Hey because Urkad was a relative ot 
Ramnad and resented De la Key’s remarks. De la Hey had never 
called witness uncivilised or barbarous Tamilians. 


Mr. Weldon at this stage applied for permission to put in as corro- 
borative evidence a statement that Singampatti had made to the pohee 
shortly after the murder. He wanted to do this m view of the allega- 
tions that the approver’s statement '^as prepared, by the pleader, per- 
mission sought for was under S. 15o. He ki^w that ^ 

be taken by the defence under S. 25 of the Evidence Act but tjmt did 
not apply in the present instance. When Singampatti made 



OF ACCOMPLICE 


581 


statement he wanted to put to the police he was not an accused per- 
son. It was not a confession by an accused person to the police 
soui?ht to be used against an accused person Iiimself. Singampatti 
was not an accused person and evidence was not proposed to be used 

against him. 

Mr. Wadia objected to the statement going in. He submitted tliat 
Singampatti had only been given conditional pardon and if, afterwards, 
he turned out to be accused, it would be creating a strange anomaly. 
The very reason why they came to the Bombay High Court was 
because of certain Police methods in connection with this case. After 
some further discussion, his Lordship held the statement was admis- 
sible. 

Re-examined by Mr. Weldon, Singampatti said he knew Jagadesa 
Iyer, Assistant Commissioner of Police. He had m«ade a statement to 
that olFicer on tlie early morning after murder. He must have stated to 
that officer what he had told in Court. He did tell the police officer who 
committed the murder. 

In reply to questions suggested on behalf of some jurors by the 
foreman, witness said before 15th October there was not any general 
talk among wards about any wrong done by De la Hey. The evening of 
the 15th October was the first occasion he heard conversation about 
shooting Dc la Hey. 

Rlr, Jagadesa Iyer. Assistant Commissioner of Police and the clerk 
of the Court of Wards then gave evidence. 

Junior Urkad. 

Junior Urkad, a lad aged 12, was the next witness. The boy appear- 
ed in the box smartly dressed and in reply to Mr. Weldon expressed in- 
' ability to give evidence in English and declared he was not at all nervous. 
In examination-in-ehief witness corroborated the approver’s statement in 
the main details. 

Mr. Wadia, in rising to cross-examine, at the outset produced a let- 
ter alleged to have been written by Urkad Senior, Contents of the 
letter were not revealed, Mr. Wadia saying he would do that when 
Urkad Senior came into tlic bo.x. The witness identified the signature 
in the letter as that of his brother. 

Questioned by Mr. Wadia witness said Singampatti was a hold boy 
and a good shot. Witness used to go out shooting sometimes. Singampatti 
knew all about guns. Witness came to Newington in December 1918. 
He could not shoot. 

Mr. Wadia : You can’t even lift a gun I suppose ? 

Continuing, witness said guns were always kept in Kadambur's room. 
All boys with the exception of himself could use guns and cartridges. He 
had a sister named Dorachi. He didn’t know if Singampatti always told 
Senior Urkad he wanted to marry her. He understood what Kadambur 
suggested was horrible. He didn’t tell them so. He simply wanted to 
know what the* conversation was about. Singampatti made no objection 
at all to Kadambur’s proposal for shooting De la Hey. Some time before 
the murder all wards had gone to Ooty where Bcrckai and Talavancoti 
got into some trouble over a woman. Kadambur had reported tlieir con- 
duct in this connection to Mr. Morrison and as a result the Principal had 
ordered them never to leave the compound during their stay at Ootaca- 
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mund. Kadambur at one time wanted to marry his sister. Witness was 
fond of De la Hey. Asked why then he didn’t report the plan to shoot 

him, witness said Kadambur was with him the whole of the time 

Kadambur did not actually prevent him from reporting, but he was 
guarding him. He tried to escape, but didn’t succeed. When the Commis- 
sioner of Police arrived, he asked him if he knew anything. Witness first 
answered in the negative. Everyone said no. No police officer had told 
him if he didn’t give evidence his estate would be taken away. 

Talavancoii. 

Ward Talavancoti, aged 13, was next examined. Questioned by Mr. 
Weldon he deposed to having overheard the conversations that passed 
between the accused and Singampatti about shooting De la Hey. He 
went and reported what he had heard to Berekai and Chundi because 

they were both his friends. He told them to warn De la Hey. They 

didn’t believe his storv. 

Cross-examined by Mr. Wadia, witness said he had procured a grass 
cutting woman for Berekai at Ooty. The husband of that woman did not 
thrash him and Berekai, but their conduct was reported to the Station- 
master. The accused reported this to Mr. Morrison. As a result wit- 
ness and Berekai were prevented from leaving the compound of the 
house they were staying in at Ootacamund. Witness claimed he was 
the adopted son of the late Talavancoti. He knew there was litigation 
in that connection, but he did not know any details. Asked if he was 
not the champion liar of Newington, witnsss said : Not so much. He 
did not know if the two sisters of accused were widows of Talavancote. 
He did not inform Dc la Hey about the conspiracy to shoot him as De la 
Hey would not believe him. He told lies in fun {Laughter). His uncle 
who was acting as servant at Newington left the college shortly before 
the murder. Kadambur w'as never punished by De la Hey. He did not 
notice any instance of unpleasantness between De la Hey and accused. 
Continuing, witness said since he came to Bombay, Jagadeswara Iyer 
had not seen and talked to him. He did not remember the hour 
when he saw Kadambur taking up the gun in the night. His recol- 
lection was he saw only one gun being carried up but he did not 
remember. 

Mr. Wadia : I put it to you, you saw nothing and are merely draw- 
ing on your imagination. 

Witness : I did see. I forget now. 

Proceeding, witness said nobody had told him to say all these things 
in Court. He knew Dorachi, Senior Urkad’s sister. He Avas staying in 
the same house with her but separately. He knew Singampatti would 
always be speaking to Senior Urkad. Witness did not remember if 
Urkad Senior got angry with Kadambur because the latter spread state- 
ments about the character of Dorachi. He did not know if accused 
said anything about the character of Dorachi. He did not remember 
having said anything against Dorachi himself. He did not know for 
a fact whether accused said anything in Urkad’s presence about 
Dorachi’s character which annoyed Urkad. He did not remember if 
Senior Urkad quarrelled with accused because of this. At one time ac- 
cused wanted to marry Dorachi. Witness did not know the match was 
broken off because accused refused to marry her. Kadambur and Senior 
Urkad were good friends at one time and witness thought the girl might 
be given in marriage to Kadambur. 
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Mr. VVadia ; Did you make a report to accused about Dorachi ? 

Witness : I don’t remember. 

Mr. Wadia : Try to remember. 

Witness ; If I say anything I don’t keep it in my memory. 
{Laughter). 

Continuing, witness said he knew Anamalayan. But he did not 
remember what he had said in connection between him and Dorachi. 
He did not remember wlietlier tlie Police Commissioner questioned him 
shortly after the murder. Witness was a Tamilian and Singampatti a 
Telugu. And still Singampatti dined with witness in his mess. This was 
not because of the quarrel with accused. Accused got witness’s uncle 
dismissed from the school. 


Urkad Senior. 


Senior Urkad aged seventeen was the next witness. Examined by 
Mr. Sydiiey Smith, he corroborated the prosecution story. Although 
aware of the plot to shoot De la Hey, he did not inform De la Hey be- 
cause Kadambur had threatened to shoot him. 

Cross-examined by Mr. Wadia witness said he knew Mrs. De la Hey 
and could go to her frequently. He did not send word and warn her 
because he was frightened of Kadambur shooting him. Witness and his 
brother knew about the preparations to shoot De la Hey but he did not 
know if Talavancoti knew. Kadambur had said, “We are going to shoot 
De la Hey.” He did not care to know what was meant by “We.” After 
the occurrence he learnt what “We” meant. 


Mr. Wadia : Do you mean to say you realised De la Hey was going 
to be shot and still you did not tell anybody about it ? 

Witness ; I was only partly sure and partly not sure and I was 
frightened by Kadambur. He had told me he would shoot me. 

Mr. Wadia : I put it to you, if there was a conspiracy to murder 
De la Hey, you were in it. Were you not ? 

Witness : No. 

Mr. Wadia. Then why did you keep silent ? 

Witness. I was afraid. 

Mr. Wadia. You and Kadambur were inimical ? 

Witness. I don’t understand. 

Mr. Wadia. Are you not on unfriendly terms with him ? 

Witness. I was neither friendly nor unfriendly with Kadambur. 

contain ® to witness a letter alleged to 

to identified by Junior Urkad yesterday 

sure. “ further by Mr. Wadia, witness gave the same reply, am not 

me whether you received that letter. 
X Wadii^^5^ perusal). I don’t know if I received this letter. 

Wt^ss Yes 

’ffi^ht'^ou «»= back of 

K- remember if I wrote that. 

Si Wadi" M ‘bis stage enquired what was the letter about 

Of committing unna^rrarolfere 


it 
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to tins boy reproving him for his conduct and asking him to desist The 
witness returned the letter with the endorsement. ?Right you ar^’ and 
ins 1,11 lals on the back. When tlie aeeused was arms ted his papert were 
allowed to be taken away by his legal advisers. And his letter wLan^^ng 
them. I merely want to prove that the relations between this witnesTand 

Mr. Wadia to the witness. You have been in the habit of com- 
mitting unnatural offence ? 

Witness. I don’t understand you. 

Mr. Wadia. You understand it perfectly well. Come along, answer 
the question. 

Witness. I -don’t understand. 

Mr. Wadia. Very well, you know a boy named. ..(Mr. Wadia men- 
tioned a name.) 

Witness. Yes. 

Mr. Wadia. You were in the habit of writing love letters to him ? 
You used to write to him ‘my darling’ ? 

Witness. No. 

Mr. Wadia. You had improper relations with him. 

Witness. I don’t understand. 

Mr. Wadia (to the interpreter.) Please translate it to the witness 
in Tamil. 


The question was translated. At this stage Mr. Weldon got up 
and applied for protection to the witness under the Evidence Act. If 
his Lordship thought it necessary, he was bound to answer the question. 
But at the same time witness must be assured that any admission of 
guilt would not be used against him. Mr. Wadia said he had no 
objection to protection being given. Protection sought was given. 

Mr. Wadia. Now then, answer the question. No harm would 
come to you. Did you not have improper relations with this boy ? 
Witness. Yes. 

Mr. Wadia. Also with two other boys ? (names given). 

Witness. Yes. 

Mr. Wadia. Now say if that writing and initials are yours. 
Witness. I don’t know. 

Mr. Wadia next proposed that witness should write out his initials 
and it must be left to jurymen to conclude whether the initials in the 
letter were that of witness. This was not allowed. 

Continuing Mr. Wadia asked : On aecount of this malpractise of 
yours, you and accused had a quarrel ? 

Witness. No. 

Mr. Wadia. You have a sister called Dorachi ? 

Witness. Yes. 

Mr. Wadia. At one time it was intended accusetl should marry 

her ? 

Witness. I don’t know. 

Mr. Wadia. You don’t know anything about your sister’s 
marriage ? 

Witness. I don’t know anything about the marriage affairs of my 

sister. 

Mr. Wadia. Accused told you your sister liad bad character ? 
Witness. No. 

Mr. Wadia. And you quarrelled with the accused over that ? 
Witness. No. 
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Mr. Wadia. You liad no reason to fear Kaclambur before 15th 

October ? 

Witness. No. 

Mr. Wadia- Nobody had contemplated before the date to murder 
De la Hey ? 

Witness. Not that I know. 

Mr. Wadia. You know Raja of Ramnad ? 

Witness. Yes. 

Mr. Wadia. He is a relation of yours ? 

Witness. Yes. 

Mr. Wadia. He greatly disliked Dc la Hey ? 

Witness. I don’t know that. 

Mr. ^Vadia. De la Hey never eallcd him in your presence Ncgi-o 
seething with sedition ? 

Witness. No. 

Mr. Wadia. You have never heard that before ? 

Witness. No. 

Continuing, witness said he knew something about proposals 
connected with the opening of Rajkumar College. If that had been 
opened, Newington would have been closed. He read newspapers but 
he did not remember to have read discussion about the Principalship of 
the College. 

Mr. Wadia. I put it to you, Singampatti and you arranged that 
De la Hey should be shot. 

Witness. No. 

Witness proceeding said he was not particularly friendly with 
Singampatti. They were relatives, both their estates were adjoining 
one another. He did not go down after Mrs. De la Hey shrieked. 
He did not know if Singampatti went down. 


At this stage, the foreman of the Jury drew the attention of his 
Lordship to the fact that Singampatti’s father, who had been asked to 
leave the Court when Singampatti was giving evidence, at the request of 
the defence was standing at other end of his Lordship’s dias facing witness. 
Mr. Wadia also almost simultaneously drew attention to this fact and 
asked that Singampatti’s father should be dealt witli. His Lordship order- 
ed him to leave the Court and to Mr. Wadia’s request that lie should be 
dealt with, said it might be that Singampatti’s father thought that the 
order applied only so long as his son was giving evidence. 

Mr. Wadia, continuing cross-examination of Urkad asked : You 
^o boys, you and Singampatti had not the courage to go down when 
Mr. De la Hey shrieked because you were the real culprits ? 

Witness. That is not so. 

Mr. Wadia. Is it a fact all of you boys have not been allowed 
to see your relatives ever since this murder ? 

Witness, I saw my relatives. 

Mr. Wadia. Others. 

Wadia. I don’t know, 

Mr. Wadia. Is it not a fact you are not allowed to go out alone ’ 

Witness. Yes. 


Wadia, On the evening of 15th, why did 
the bath-room in which it is alleged Singampatti 
closeted ; what did you suspect ? 

Witness. I did not suspect anything. 


you want to open 
and Kadambur were 
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Mr. VVadia. I put it to you your brother and Singampatti were 
all in this affair. 

Witness. No. 

Mr. Wadia. Then, can you explain your conduct why you kept 
silent ? 

Witness. No. 

His Lordship. Why did you go into Kadambur’s room at all ? 

Witness. For nothing in particular. 

Proceeding, witness said he never went out shooting because he 
was frightened, He never accompanied the party who went out 
shooting games. 

Mr. Wadia. You ride, don’t you ? 

Witness. Yes. 

Mr. Wadia. You sing ? 

Witness. Yes. 

Mr. Wadia. You dance ? 

Witness. No. 

Mr. Wadia. Did you ask Kadainbur why he was going to shoot 
De la Hey ? 

Witness. No. 

Mr. Wadia. Tell us the truth about the murder. Who did it? 

Witness. I don’t know. 

Mr. Wadia. Is it true you told at the inquest — I know of no 
reason why Kadambur should have shot De la Hey ? 

Witness. Yes. 

Berekai. 

Minor Zemindar of Berekai aged eighteen was the next witness 
examined by Mr. Sydney Smith. He said that on the evening preceding 
the murder while he and minor Chundi were seated in their room, 
Talavancote came up to them and said Kadambur was proposing to 
shoot De la Hey. This was at about seven o’clock. He did not believe 
it and therefore did nothing. Later on Talavancote again came up and 
said Kadambur was taking up cartridges. Talavancote asked him to go 
up and warn De la Hey. He did not do that because he did not believe 
Talavancote. Shortly after he went to bed at about 12-30. He heard 
the report of a gun shot. He was then lying awake, his sleep having been 
disturbed two minutes previously by mosquito bite. As soon as he heard 
the report he sat upon •liis bed. He was still sitting when Kadambur 
and Singampatti passed and came up. He did not notice no- 
thing with Singampatti. Kadambur threw away the gun near the 
urinal. He went down when Mrs. De la Hey shrieked. She aske 
him who had shot and witness then mentioned the names o 
Kadambur and Singampatti. Mrs. De la Hey asked him to 
to Major Kingston, which he did. Subsequently he phoned to 
Commissioner of Police at the instance of Mrs. De la Hey. 

Major Kingston arrived after examining he asked witness who 
and witness returned the same answer he gave to Mrs. De la xley. 
Thereupon Mr. Kingston asked him to write it down on a Py 
of paper, which he did. Mrs. Sydney Smith at this stage produced tne 
piece of paper and asked whether writing in it was the writing ^ 
to. W itness said it did not look as if it was his handwriting. 1 o ^ 
were common property of all wards. Cartridges were Kadambw P 
perty. He went out shooting only once and on that occasion 
with Singampatti, Kadambur and Saptur. 
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Witness was then cross-examined by I^Ir. Wadia. 

Mr. Wadia. You are known by the nickname of fat-headed goose . 
Witness. Sometimes {Laughter). 

IVfr. Wadia. It was given to you by the accused ? 

Witness. I don’t remember. 

Mr. Wadia. I put it to you it was accused who gave you that 

name and that you were angry with him ? 

Witness. I was angry with him only for a day or two. We are all 

boys, 

Mr. Wadia. We know you are all boys {Laughter). 

Continuing, witness said he remembered the time when Talayan- 
cote got him a grass-cutting woman at Ooty. Accused reported this to 
the Principal and as a result he and Talavancote were ordered not to 
leave the compound. It was not true since then he did not speak to 
the accused. Since that day he was not on inimical terms with the 
accused. This incident made no difference in their relations. Witness 
had a cook. Accused in his capacity as Mess Secretary got him dis- 
missed. Witness did not care for this, as the dismissed man was after 
all a servant. It was not true all these put together made him very 
cold towards the accused. Witness did not believe Talavancote as he 
used to tell lies. It did not strike him as strange and extraordinary. 

Mr. Wadia. You wear glasses ; don’t you ? 

Witness. Yes. 

Mr. Wadia, Why have you left it off ? 

Witness. Doctor advised me to wear glasses only for 3 years. 

Mr. Wadia. On the night of murder, you had glasses on ? 
Witness. No. 


Mr. Wadia. If Mrs. De la Hey says you went down that night in 
response to her shrieks with glasses on ? 

Witness. I had not put on glasses. 

Mr. Wadia. Who was the doctor that advised you to wear glasses 
for three years ? 

Witness. Col. Kirkpatrick. 

Mr, Wadia. When did he advise you ? 

Witness. Some time in 1916. 

Mr. Wadia. You were wearing glasses in the train from Madras to 
Bombay ; were you not ? 

Witness was slow in replying. 

Air. Wadia. Come along. Look at me. I am not so bad lookinc. 
{Laughter,) ^ 

Witness. Yes. For a little while. 

Mr. Wadia. You have deliberately removed your glasses here so 
that your eye-sight was not to be questioned ? 

Witness. No. 

Wadia, On 'the night of murder you were sleeping with vour 

mosquito curtain tucked in. ** e> / 

Witness. Yes. 


Mr. Wadia. It was black with dirt ? 

Witness. [Yes. 

Mr. Wadia. It was a dark night ? 

Witness. It was moonlit nisht. 

Mr. Wadia. Well lit ? 

moonlit night. 

Mr. Wadia. There>a5 very heavy rain after the murder ? 
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Witness. Yes. 

Mr. Wadia. You were trying to make out that cartridges were 
the private property of accused. Did you sec him buy them ? 

Witness. No. 

Mr. Wadia. Did you see him order them or anybody bringing it 
to him ? ^ ^ 

Witness. No. 

Mr. Wadia. Did he tell you so ? 

Witness. No. 

Mr. Wadia. It is not because that you want to get him convicted 
that you are doing all this ? 

Witness. No. 

Mr. Wadia. After all you say you saw Kadambur coming up with 
a gun before he threw it down, did you sec him do anything ? 

Witnese. No. 

Mr. Wadia. I will put it to you more plainly. Did you see him 
attempt to commit suicide ? 

Witness. No. 

Mr. Wadia. Did you question Kadambur and Singampatti when 
they came up ? 

Witness. I was frightened and so I did not. 

Chundi. 

Minor Zemindar of Chundi was then briefly examined by Mr. 
Weldon. 

Cross-examined by Mr. Wadia, Chundi admitted that Mr. Yates, 
when he was Principal of Newington, had punished him for stealing soap, 
scent, cash and sundries belonging to Ami Minor, then ward at Newington. 
He denied Kadambur reported him to Mr. Yates and said Kallicote did 
it. ISIinor Peddamaranji was also punished together with Chundi for 
similar offence. On the night of the occurrenee Chundi said he got up 
on hearing noise of gunshot. He was usually a heavy sleeper. On 
waking up he saw Kadambur going upstairs with a gun in his hand. 
Kadambur did not have the gun when he passed his bed. He did not 
see Singampatti at that time. Pressed by Mr. Wadia, witness said he 
did not remember if he mentioned about seeing gun in Kadambur’s 
hand to the Police or Magistrate. If Singampatti has said he ran up- 
stairs after the shot was fired closely followed by Kadambur, witness 
could not explain how he failed to see Singampatti. All he could say 
was that he saw Kadambur above and that he did not see Singampatti. 

Mr. Wadia. I put it to you that you did not see Kadambur and 
that you are deliberately making a false statement to bring the accused 
into trouble. 

Chundi. No. I really saw Kadambur. 

At this stage, his Lordship enquired what Mr. Wadia 
suggested about the time the conspiracy to involve accused 
into trouble started. Mr. Wadia said Urkad, Chundi and others 
must have conspired to involve Kadambur about the time of murder. 
He could not say whether it was resolved upon before or after the 
murder. 

Replying to Mr. Wadia, Chundi said he went down on hearing 
Mrs. De la Key’s shrieks before Major Kingston arrived. Mrs. De la Hey 
was then saying, “Who could have done it”, many times, but he did not 
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tell her that Kadambur had done it. . Though he heard Kadambur say 
in the evening he was going to shoot De la Hey, he did not tell Mr. De la 
Hey about it as accused was in the habit of telling lies and witness did 
not take accused’s words seriously. He could not say why Kadambur 
should have shot De la Hey. 

Re-examined by Mr. Weldon, witness said his income amounted to 
forty thousand rupees per-annum. He, Kadambur and other minors were 
upstairs between the time Mr. Armitagc, Police Commissioner came and 
Jagadeswara Iyer, Assistant Commissioner of Police, took his statement. 

Replying to his Lordship’s questions, Chundi said when he said he 
saw Kadambur he did not mean ho saw his features. He only saw 
curly hairs of the person. Then he saw and also noticed that the person 
was tall. 


His Lordship. Then you didn’t see the accused or his features ? 

Witness. No. I only noticed a person. I saw he had curly hairs 
and was tall. Excepting tlicsc two facts I noticed, I didn’t see any- 
thing more. From the two I made out that the person I saw should be 
Kadambur as he has curly hairs and is the tallest of us all. 

His Lordship (To Mr. Wadia) : Has accused got curly hair and is 
he the tallest of all ? 

Mr. Wadia. No, my Lord, Singampatti has. 

Prosecution next tendered other witnesses for cross-examination 
Minor Peddamarangi and Doraiswainy, Peon of Newington. Replying to 
Mr. Wadia, Peddamarangi said he knew nothing of talk between 
Kadambur at\d minors about shooting De la Hev. He was in his room 
studying. 


Mr. Rangaswamy Iyengar. 

Mr. M. K. Rangaswamy Iyengar, teacher at Newington, said he 
was teacher at Newington for about eighteen months. He knew 
Kadambur well m February 1910. Then Kadambur and Saptur were 
appearing for Matriculation Examination. Both Kadambur and Saptur 

their class lessons properly. Mr. ISIorri^son 
as then Principal. Here Mr. Wadia pointed out any incident in Mr 

f^r wiwl was not relevant. His Lordships upheld the objection ; 
De ll l»e came to know from conversation of wards that 

De la Hey was responsible for Kadambur and Saptur strikin«T work in 

tUe occurence. 

believS h^wr^su/pteted tnd ed "“id he 

De la Key’s murder! ° ^ logged by police in connection with 

^.JWadia. I put it you, the Police dogged your steps continuouslv 

at one'Time " ' that I inferred I was Lspecte^d hTtr^ol^Te 

expected to°know^(Ja,^A5™ party l,e is not 

the remwt'X'e to^*:m7i* "'‘{‘I,’'® tliought Police did not treat him with 
month’s notice to leave Newington P ti'“ "''tnass one 

murder, increased 'rhrp^i;T«^^ ^h^ t 
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explain what he meant by saying Kadambur and Saptur struck work 
in January last, witness said that Kadambur and Saptur attended his 
class but did not show enthusiasm in their work. They seemed to be 
half-hearted in doing their lessons. Asked how he came to know Mr. 
De la Hey called Kadambur as barbarous Tamilian, witness said he had 
heard the wards mentioning it. 

Mr. Wadia. You learned from them, overheard conversation bet- 
ween wards {laxighter.) 

Witness. No. One ward told me later. 

Mr. Wadia. Who is he ? 

Witness. I don’t remember. Mr. De la Hey had not punished 
accused at any time. 

Q. Kadambur was one of your diligent and excellent students ? 

A. I don’t use adjectives. I will say Kadambur was a good 
student. It is true he is one of those few students that took any 
interest in studies at all. 

Replying to further questions witness said Kadambur’s room on 
the ground floor was used by many pupils and teachers as common 
room for keeping sporting things. He thought Senior Urkad and 
Kadambur were friends. He knew Urkad was a relation of the Raja of 
Ramnad. He had also heard that the Raja of Ramnad amongst 
others was opposed to the appointment of the late Mr. De la Hey 
to the Principalship of Rajakumar College. Talavancote came 
to Newington in January 1919. Witness said he was not aware if the 
term barbarous Tamilian was not used by Mr. De la Hey with refer- 
ence to Talavancote and became a fun with boys and was not taken by 
them as an offence. Kadambur was the favourite pupil of Mr. Morrison, 
Ex-Principal. Mr. .Morrison supported Kadambur’s request to be 
taught Science and Sanskrit, and witness had taught accused Sanskrit 
for three months at Ootacamund and had to give up teaching Sanskrit 
later owing to pressure of work. 

Re-examined by Mr. Weldon. Mr. Rangaswaniy Iyengar said 
Kadambur was not Mr. De la Hey’s favourite pupil. 

His Lordship. Masters are not supposed to have any . favourite 
pupils. They are supposed to be impartial towards all. 

Replying to Mr. Weldon, witness said he thought he was suspec- 
ted of being partial towards the accused and not giving full information. 
After he had given evidence at the inquest, the Court of Wards asked 
him not to go to Newington premises at all, and he had an appointment 
order sent to him on 17th October by the Director of Public Instruction, 
cancelled the next day. Mr. De la Hey was not in favour of Kadambur 
learning Sanskrit. 

Replying to his Lordship witness said he did not think Air. De la 
Hey’s refusal to support accused’s request to learn Sanskrit was any 
serious matter. 

Saptur 

Young Zemindar of Saptur was the next witness called by the prose- 
cution and tendered for cross-examination. 

Replying to Mr. Wadia, witness said : I have curly hair. I ^ 
a tall boy amongst the wards. But Kadambur is the tallest of us. e 
is taller than me by two or three inches* He did not know o 
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existence of any ill-feeling between accused and Mr. De la Hey. 
Singampatti was the best shot of all the wards at Newingt^. 
Senior Urkad did not accoinpanv tlicir shooting expeditions. Un 
hearinr^ Mrs. Dc la Key’s shrieks Bcrekai and another ward went 
down.” He had gone down before Major Kingston had arrived on the 
scene. Urkad Senior and Junior and Singampatti remained upstairs 
and did not go downstairs. Accused had told witness that Senior 
Urkad’s sister Dorachi’s character was not good. Accused bad first 
promised to marry Dorachi but later broke off the arrangement owing 
to her character. Kadambur was an outs])oken man and the poorest 
of the wards. Singampatti was richer than Kadambur. His own 
estate was worth one lakh. It had no debts. Chundi’s estate had 
debts. He could not say Chundi’s estate’s debts were such as to leave 
only a pittance for Cliundi’s mother's maintenance. Kadambur was a 
good student and was well posted in his studies. Continuing, witness 
said as soon as he went down with Kadambur Mrs. De la Hey asked them 
to go upstairs and they wont up again. He was downstairs in the 
billiard hall on the evening before the occurrence and did not notice 
anything unusual. There was no feeling on De la Key’s disallowing 

Sanskrit. Before the murder ho had thought Urkad Senior was 
Kadambur’s friend, -\ceuscd was an outspoken man and used to advise. 
People did not relish advice generally and other wards whom Kadambur 
used to advise did not like it. Accused had told witness Senior Urkad, 
Senior Arni and Kallikote had no cliaracter. He thought Bcrekai and 
Talavancote were inimical to accused. He saw Singampatti on the even- 
ing before the occurrence and did not notice anything unusual about 
him. Singampatti was not nervous on that evening. Sigampatti was 
not a nervous man. He was the best shot amongst them and nervous- 
ness was dangerous in shooting. Accused’s hands were shaky whenever 
they held anything. Cartridges and guns were not Kadambur’s or any 
boy's property. They were intended for all wards. Cartridges were kept 
wherever the boys liked. He himself had thrown cartridges in an open 
drawer. They first went out for shooting on Dusserah day at tlie end of 
September and Sigmapatti showed himself the best shot at a first shooting 
expedition, Tlie night of the murder was very dark and it was impossi- 
ble for anyone to recognise faces that night. Asked if Kadambur 
used to lock his rooms, witness said students were not to lock their 
rooms. 

Re-examined by Mr. T. R. Weldon, witness said he was playing 
gramaphonc in the billiard hall on the evening before the occurrence 
and did not pay much attention as to who all were coming or what they 
were doing. 

Replying to His Lordship witness said he, Kadambur and another 
minor were upstairs talking for nearly half an haur before going down 
and again came up shortly upstairs as Mrs. De la Hey asked them to go 
upstairs. 

The Foreman of the Jury requested permission to ask witness to 
state what was the talk between witness and accused before they went 
down and what they again talked after coming up. 

His Lordship remarked that he purposely had not asked this ques- 
tion so ^ to avoid any prejudice arising to the accused. His Lordship 
enquired of Mr, Wadia if he had any objection. Mr. Wadia said he had no 
objection if His Lordship thought .the question was necessary. WliUe he 
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did not want to have his client’s case prejudiced, he did not want to 
stand in the way of truth comin*? out. After further consideration, Mr. 

adia said he would consult the accused and after a brief consultation, 
said the accused had no objection to the question being put to the 
witness. 

Replying witness said that before going down as they had only 
lieard Mrs. De la Hey’s shrieks and no gunshot, they were discussing 
as to what could have happened. Later they learned from Berekai’s 
shouting in telephone that De la Hey had been shot. After coming up 
they were talking excitedly as to who could have done it. 

Saptur was a witness for the prosecution. 

Mrs. De la Hey's Statement 

On behalf of the prosecution Mr. Weldon then put in Mrs. De la 
Hey s statement before the lower Court, she herself having gone to 
iMiglaml together with Miss De la Hey after the occurrence. Mr. Wadia 
made no objection to Mrs. De la Hoy’s statement going in. In her state- 
ment Mrs. D3 la Hey said on the nigixt of the occurrence she was 
awakened about midniglit by a terrific noise and found her husband 
dead. Major Hingston came and minors Berekai, Chundi, Kadambur, 
Singampatti came down. She could swear she saw Singampatti, down- 
stairs. She thought Singampatti was dressed up to the neck, but she 
could not swear. Kadambur had only his dhoUj on. Singampatti looked 
nervous and fidgetty while Kadambur continued staring at her silently. 
She later heard Berekai had said Singampatti and Kadambur did the 
murder. Her husband was not favourably disposed towards Kadambur. 

Miss De la Hey's Statement 

Mr. Weldon next sought permission to file Miss De la Hey’s 
statement before the lower Court in which she had said she drafted 
adverse report about Kadambur to the Court of Wards. 

Mr. Wadia objected saying if the original report was inadmissible 
as accused’s knowledge of its contents could not be proved, the draft 
report also was inadmissible. The report only showed deceased’s state 
of mind towards the accused and not of the accused towards the 
deceased. 

Mr. Weldon submitted that the report would show when Mr. De 
la Hey used the terms barbarous Tamilian, he intended Kadambur, and 
not Talavancote, as defence wanted to show ; it would also prove feelings 
between accused and deceased were strained and the re])ort together with 
Miss De la Hey’s statement was admissible under sections 8 and 14 of 
the Evidence Act which allowed relevant documents to be admitted. 

Mr. Wadia submitted that under sections 9 and 33 alone could any 
statement be held admissible as evidence and for that it should be shown 
that accused was aware of the contents of the report. Prosecution had 
failed to do it and even to hint at it. He did not say report was not 
relevent but his submission was it was not admissible as what was 
needed was to prove motive of accused for murder and not prove motive 
of deceased. His Lordship ruled the draft report of Mr. De la Hey to 
the Court of Wards about Kadambur was not admissible as evidence 
unless the prosecution could prove the accused knew its contents. 

This closed the prosecution case and accused said he had nothing 
to add to his statement before the committing Magistrate in which he 

o o 
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had said he did not shoot De la Hey and that witnesses spoke on account 
of enmity towards him. Mr. Wadia said he did not wish to lead 
defence evidence. 

Prosecution Address 

On the Court re-assembling on the next day at the outset His Lord- 
ship enquired whether there was no evidence that the glass pane in 
Kadambur’s bath-room has been broken. 

Mr. Weldon pointed out that there was the evidence of the two 
minors. 

His Lordship enquired if there was Police evidence. 

Mr. Weldon replied in the negative. 

His Lordship having examined some photographs and plan and 
having furtlier heard Mr. Weldon and Mr. Wadia, the foreman of the 
Jury inquired whether any attempt had been made to find out finger 
prints on the gun with which De la Hey is alleged to have been 
murdered. 

Mr. Welden. No attempt was made. 

Mr. "Wadia. The police were guarding the gun. 

Mr. Weldon. True, but the gun was handled by many and un- 
fortunately no attempt was made to trace finger prints. 

Before Mr. Weldon began addressing the Jury his Lordship told 
Mr. Wadia that in view of the exceptional circumstances of the case, he 
could have the prisoner seated near him. Kadambur was then brought 
from tlie dock and offered a seat between I^Ir. Wadia and Dr. Swami- 
nathan. All other wards of Newington who were witnesses in the case, 

were seated in a row immediately behind the seats occupied by Counsel 
conducting the case. 


Mr. Weldon then addressing the Jury said that as they liad heard 
the evidence he did not propose to take them into details. It was for 
the jury to decide whether they believed the prosecution evidence or not 
One ^int was clear beyond all doubt and that was that on the night of 
15th October or in the early hours of the 16th, Mr. Dc la Hey was 
murdered. It was not a case of suicide. He was shot through by a 
twelve bore gun. They had therefore to decide who was the man or 

who were the people concerned in firing that shot. The main evidence 

tLI rested on the scbool-boys. What had been the defence ? 

positive evidence but from cross-exa- 
mination. The defence had contented themselves by throwinp an 
immense amount of mud on all in the hope that it wouUl stick and^that 

fail. Who w^re the 

witnesses? School-boys— eight in all. Of these Saptur and Peddama- 

lud had other six witnesses 

f5! taken en masse amply justified the accused’s convic 

was the haying no defence at all threw mud. What 

0 ^ 0 * ^ The idea was to establish two things, namclv ill-will 

existence of a conspiracy. As regards ill- 
rh^ It attempting to sl.ow that it was of sueh3ar„c!er 

felW ^To'coT °f their 

woulThe ^ '’’“sp'racy. when did it start 7 He did not think defence 

°venta«r“?lt*e:r;! aot a single hint o^'f conspira^ th^ 

c:n^«7a^“au"fmus?be ltJa7 «*« If the„ was a 

t' J au, iz must be to do so something. If there was a con- 
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spiracy at 7-30 that evening it must have been with a view to get rid of 
a wholly innocent man not from the school but to get rid of his life. As 
reasonable men the jury ought to put that suggestion out entirely. 
What was the alternative ? That six boys in that school having no 
grudge against De la Hey conspired to kill him and to fasten the whole 
blame on Kadambur ? Could they, Mr. Weldon asked the jury, as 
reasonable men believe that school-boys were capable of that ? They 
could not. 

Coming to the next question, what was the reason why six boys 
wanted to get rid of Kadambur. The defence story was that Singam- 
patti was anxious to marry Dorachi, Urkad’s sister, and that as the 
accused was a rival, Singampatti had a grudge against the accused. Did 
the jury really believe that five other boys were going to join 
Singampatti to get Kadambur into trouble in order that he might 
marry Dorachi ? 

It was suggested by a question in cross-examination that Kadam- 
bur had declined to marry Dorachi. In other words, it meant that 
Singampatti had a walk-over, and his rival was gone. The jury would 
see the absurdity of the defence story. As he went along he had 
disposed the point so far as Singampatti was concerned. As to the 
rest, according to the defence, Berekai owed a grudge because of that 
little affair at Ootacamund over a grass-cutting woman, Chundi, a boy 
with an annual income of forty thousand rupees, because the accused 
reported him for theft of a scent bottle, Urkad Senior because he took 
a friendly interest in the accused and wrote to him a letter, Talavancote 
was brought in because he was the biggest liar and would mess things 
up. Junior Urkad had nothing to do. As a result of this conspiracy 
the chief conspirator Singampatti was arrested. And his fellow 
conspirators cheerfully tied their cord round Singampatti’s neck. Could 
that be believed ? Not one of them had seen the actual shooting. That 
was very amazing. If there was conspiracy, two or three of the conspi- 
rators would have taken care to see the shooting. If, as the defence 
alleged tliere was a conspiracy, it was an extraordinary question where 
they met. Tliey had good evidence that there was no meeting at all 
and it was impossible for the jury as reasonable men to believe that 
there could liave been any conspiracy at seven-thirty that evening. 
Then there was the suggestion of conspiracy after the murder. 
Defence had admitted tliat there were two people in the murder and 
according to them it was Singampatti and Senior Urkad. What- 
actual motive could Urkad have had to commit the crime ? None what- 
ever. Urkad had never handled a gun in his life and according to 
evidence he was gun shy. Assuming Urkad was one of the 
criminals, the fact remained that the man who fired threw the gun 
near the chamber pot. Could Urkad have gone out of his way, right 
round Singampatti’s bed, thrown it over and then gone back ? That was 
absolutely unthinkable. It was suggested that there was a conspiracy 
after the murder. When could it have started. Between twelve- 
thirty and two-thirty at night? Counsel asked the jury to 
picture in their minds this state of things at Newing on 
at that time with a man lying shot dead, with a woman 
shrieking and boys frightened out. Was that the time when six 
school boys could sit together to hatch a conspiracy ? Certainly no . 
Minor Urkad was at that time lying asleep in a bed and was woke up 
only by the police. Senior Urkad was on his cot. SaptiUj Fa ama 
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ranea and accused were standing together and talking and eventually 
canie down. Singampatti was lying on his cot. Berekai was telephon- 
ing to Doctor and the Police. All these put together knocked on the 
head of the idea of any conspiracy at that tunc. Did they believe 
that Kadambur as the biggest boy would not have heard of that 
conspiracy if really there was one and who promptly put an end to it . 
Further, the Police came on the scene very early. The Commissioner 
was there by one-thirty and the Assistant Commissioner had been 
taking down statements of boys. ^Vas it possible to hatch a conspiracy 
then ? The Police had no interest in running in X instead of Y. Coun- 
sel submitted that a conspiracy went clean out of the case and that 
they were left with actual evidence. 


Who was the other criminal ? They knew there was one boy in 
it, approver Singampatti. The Jury had to be satisfied that the appro- 
ver told the correct story. In order to say that Kadambur shot De la 
Hey it required no conspiracy whatever. Singampatti, counsel sub- 
mitted, had told the whole story. He was corroborated by the find- 
ing of two guns. The jury had to consider when was the first infor- 
mation given by Singampatti. He had given his statement that 
very morning. He was supported by the Junior Urkad who had no 
earthly reason whatever to give wrong information. Still more. Junior 
Urkad had implicated Singampatti too. As regards Talavancote he 
had been branded before them as a liar. Even liars could sometimes 
speak the truth and he was going to show that this arch liar had been 
corroborated in very important details. He had told that he saw some 
one cleaning the gun, some one carrying cartridges and mentioned 
names. He was corroborated beyond all doubt by the death of 
De la Hey. 


People like Talavancote were sometimes capable of telling the 
truth and he had been corroborated. Taking Urkads both Junior and 
Senior they had corroborated Singampatti’s story. The jury must re- 
member that Junior Urkad was present when guns were cleaned by ac- 
cused and Singampatti. Urkad bore no ill-will to Kadambur at all, 
That letter from Kadambur to Urkad merely contained a little friendly 
advice. As regards Berekai the defence had been at great pains to show 
that he could not see from his bed that night the person who asked him. 
This was not a case of people in a dark house trying to recognise 
an outside criminal. This was a case where Berekai had familiarised 
himself with the identity of the accused from top to bottom. The 
defence had suggested that Berekai had short sight but did they dare 
to put that suggestion to test ? They did not. As regards Chundi, his 
evidence had corroborated beyond doubt that of the approver. 

Another important circumstance he wanted to mention was what 
happened ^mediately after the murder. Singampatti badly frightened 
Wh ^^scovered that he had the gun in his hand. 


it over the verandah and then went to bed and did not 
leave it to Kadambur, His bed was inside. He fired tlie shot, saw 

the bolting and followed him. He rushed past and tlxrcw 

the ^ at a convenient place near the urinal. The gun near that 

sSbmIS fri? Singampatti. Counsel 
submitted that Smgampatti was telling the truth. 

As regards the rest of the evidence the defence had thrown any 
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amount of mud but their foundation was missing and they had ad- 
duced no evidence that there was a conspiracy. What did the ac- 
cused himself say in his defence ? He had nothing to add to the state- 
ment given in the Court below that he did not shoot De la Hey and 
that the witnesses spoke against him because they were made to say so 
by his enemies. Counsel enquired who were these enemies. Not one of 
them had appeared and there had never been any suggestion as to who 
they were from the beginning to the end. 

As regards the letters exchanged in jail between the accused and 
the approver, counsel maintained it was clear there was somebody be- 
hind it. Unfortunately it did not occur to the police to examine the 
finger marks on the gun when it was discovered. The prosecution 
regretted that point but it could not be helped. The murder of De la Hey 
was a perfectly monstrous and heartless crime and if they believed the 
prosecution story, the jury should bring in a verdict of murder against 
the accused. 

Defence Address 

Mr. Wadia then addressed the jury on behalf of the accused. He 
said it was impossible to convict the accused not only of murder but of 
any offence. He could not understand why Mr. Weldon for the pro- 
secution laid emphasis on the fact the late De la Hey had not committed 
suicide but was murdered. The defence had never disputed the late De 
la Hey was murdered, nor that it was a brutal, cowardly and dastardly 
murder. But it was neither argument nor justice to say that because 
the murder was admitted, somebody should be hanged as murderer. 
He himself believed in the immutable laws of justice and was sure De 
la Hey’s murder would be avenged, but there were no reason to foster 
the crime upon Kadambur. Mr. Weldon had laid stress on the point 
of law that the Crown was not bound to show the motive that actuated 
the accused to commit the crime. He was ready to admit the law did 
not impose such a duty on the prosecution. But the jury were there to 
take a commonsense view of the whole case and form their opinion on 
the questions of fact and as such they were entitled to ask the prosecu- 
tion to prove to their satisfaction accused Kadambur had sufficient 
motive in committing the cold-blooded murder of De la Hey. Before 
being asked to give a verdict of guilty, he would also draw the atten- 
tion of the Jury to the fundamental and accepted maxim of law ; the 
accused person was always entitled to the benefit of doubt and it was 
better ninety-nine guilty persons should escape than one innocent 
person should suffer. That was the reason why the case has 
been transferred from the Madras High Court to the Bombay High 
Court. The transfer was made under section 527, Criminal Pro- 
cedure Code, which laid down the Viceroy in Council could order the 
transfer in cases where it was required to promote the ends of justice. 
The thanks were due for this act of justice to the broadminded ana 
liberal rule of Lord Willingdon and the Viceroy. He would remind 
the Jury the case had been transferred to promote the ends 
and he relied on them to see justice was not miscarried. Mr. \\eIdon 
for the prosecution had laid great value upon the defence not having 
proved conspiracy between the witnesses to involve Kadambur in rou 
ble, but certainly the defence was not bound to prove anything at all- 
It was the duty of the prosecution to bring the guilt home to the ac- 
cused and if it had been done and the defence had not rebutted it the 
Jury would be justified in presuming guilt. But here no case had been 
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made out at all and it was strange to ask the accused to prove cons- 
oiracv or cuilt of other persons. Accused owed no duty to anyone ex- 
cept himself to prove or make out any defence. The defence had in 
that case completely succeeded in showing beyond doubt that prose- 
cution witnesses were unreliable. All criminal trials required the 
prosecution should stand by the strength of its case and not by the 
weakness of the defence and that specially in the case of a murder trial. 
No accused can be convicted on the probabilities of being guilt}. As 
regards the prosecution witnesses, Mr. Weldon had said the defence 
threw mud at the witnesses in the hope some would stick and 
considering the witnesses were school boys, the Jury should 
not be swayed by them. He absolutely repudiated the statement 
that he wanted to throw mud. That the prosecution witnesses 
were school boys was a strong reason why the jury should hesi- 
tate before finding guilty any person on their evidence. Specially 
what kind of boys had they at Newington ? With rare honourable 
exceptions as Saptur, others were no credit to any school and on the 
evidence of these boys the prosecution wanted Kadambur to be 
declared guilty and had put forth the plea for the boys that he wanted 
to throw mud. He was least in the liabit of throwing mud at anybodj'. 


He was not rich or poor, old or young, but at the same time he owed a 
duty to his client who though innocent, stood charged with foul 
murder, and mud was a term applied to statements that were only 
insinuations and not accepted or proved facts. But in this case he had 
not put a single question affecting the boys which had not been 
admitted, he was eliciting truth, not mud-throwing. He was really 
sorry he had put a question relating to Diiraohi, sister of Urkad, but he 
had no other course left in the discharge of his duties. He had on his 
shoulder the life and honour of an innocent and young man. Urkad 
Senior could have avoided reference to his sister, by answering his ques- 
tions truthfully and frankly instead of persisting in his answers. Mr. 
Weldon had made much of the defence not liaving suggested a motive 
to the Police for the prosecution of Kadambur but it did not need his 
saying that the ^^ad^as Police had discreditably failed to do their duty. 
They had not done what suggested itself to laymen, as tlie jury, namely, 
to examine the discovered gun for finger-prints which with the aid of 
science would have pointed to the real culprit. Mr. Weldon wanted 
them to believe as the gun sliould have been handled by many, no- 
thing would have been gained, but the evidence before the Court went 
to show that the gun was kept untouched safely for a long time. 
What was it the police had done to find out the real culprit cxceptinty 

could to fatlier the guilt upon Kadambur whose name 
had been suggested to them. The murder had been committed and 
the murderer should be found, and finding Kadambur put forward as 
® It they began to concentrate their energies upon bringing home 
the guilt to him than to investigate for themselves. To take the most 
liberal view they had swallowed what they were told without verify- 
ing facts and troubling to find out the truth. Everybody knew the 
police were expected in such cases to get a conviction to keep up their 
repute. That was a sufficient motive to show why the police were 

truth, but on the side of the approver. He was told 
convicted the necused. He could under- 
stand of the Madras Police and tlie reason why Madras 

benighted presidency. But he knew such stuff ns the 
prosecution story would not go down the throat of a Bombay jury. 
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He would also point out the Police conduct was not above reproach. 
The Police Sub-Inspector when asked in the witness-box where 
Kadambur’s keys were found was hesitating in stating the truth, the 
keys were on the table. Further, Mr. Jagadeswara Iyer, Assistant 
Commissioner of Police, who was the investigating officer did nothing 
of investigation. They did not have Mr. Armitage, Police Commis- 
sioner, before them and the evidenee went to show the minors did not 
mention Kadambur and Singampatti’s names before i\Ir. Armitage and 
that it found a place only in Jagadeswara Iyer’s report. The Police 
story, in brief, was the gun and cartridges were kept in Kadambur’s 
room. He was a favourite pupil of the Principal at Newington but not 
liked by De la Hey. He had been refused permission by the deceased 
to go to England or to learn Sanskrit and some months before the 
occurrence, it had been vaguely stated that De la Hey called the 
accused barbarous Tamilian. The motives attributed above were 
j)re])ostcrous. Nobody would shoot the Principal for the phrase 
barbarous Tamilian used many months before the occurrence nor for 
not being tauglit Sanskrit or sent to England. It had been proved 
further that Kadambur was an outspoken man and a good student who 
advised other wards and was not liked for it. His room in the ground 
floor was used in common by teachers and pupils and cartridges were 
placed anywhere the boys liked as Saptur had stated, and the almirahs 
and drawers w'ere not locked or, if locked, had their keys thrown open 
on the table for anybody to pick up. Kadambur was not using the 
ground floor room for sleeping and the gun and cartridges were com- 
mon property. They had only Singampatti’s evidence in the main 
to support the prosecution case. He had himself been accused till 24th 
October, liad heard all the evidence and at the last stage, his counsel 
had offered him as approver, and the statement, as Singampatti ad- 
mitted in his letter to Kadambur, was prepared by his Vakil who was 
with him before he was called on to give evidence. Singampatti as 
approver wlio had been granted conditional pardon was interested in 
getting Kadambur convicted. He had carefully planned the statement 
to make liimsclf appear an unwilling tool in the hands of Kadambur 
and not to incriminate liimself ; he had been cowardly in his attitude 
and told deliberate lies in tlie witness-box. He was the crack shot in 
Newington and still swore he never touched the gun till he came to 
Newington. Tlie defence theory which he put forward for what it was 
worth was that Senior Urkad who could not shoot was an accomplice 
with Singampatti who must be the murderer. If Kadambur wanted 
to shoot he needed no help, he himself being a good shot ; but Senior 

Urkad not being a good shot and owing a grudge to De la Hey for 
calling the Raja of Ramnad a Negro seething with sedition had the 
need of a liclpcr to shoot and Singampatti should have been the 
culprit. ^Yhen Mrs. De la Hey shrieked. Kadambur went down with 
Saptur and Padamaranga and stared at Mrs. De la Hey and, accord- 
ing to Saptur who, Mr. Wadia said, was one honest straight- 
forward youth at Newington joined Saptur from the bea 
directly and was discussing who could have done and what 
had happened. Chimdi and Berekai had said they recognised the per- 
son that came upstairs as a tall man with curly _ hairs. It was 
Singampatti alone who had curly hairs. His suggestion was Senior 
Urkad and Singampatti were concerned in the conspiracy to murder ue 
la Hev, for had Kadambur been concerned, Junior Urkad would not have 
been taken into confidence. He put it that Kadambur’s name had been 
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1 in the place of Senior Urkad’s name. If Senior Urkad s 

substituted 1 P Kadambur’s, the prosecution story 

name was placed thev had before them. What 

>vas Kadambur’s behaviour after the murder ? They had been told that 
the 2 un was thrown down from upstairs by Kadambur and police 
evidence was cartridges and gun instead of being scattered were near 
one another and the gun showed no signs of having been thrown frona 
a great hei^^ht. Mr. Weldon expected them to ignore the escapades of 
thi witnesses. For instance as regards Chundi who admitted being 
punished for stealing sundries, Mr. Weldon said Chundi had anriuaj 
Fneoine of Rs. 40000. If Chundi with such large income stooped to steal 
sundries it only showed how' depraved his character was. \Vitn the ex- 
ception of Saptur and Padmaranga the character of the 
no better. Talavankote was champion liar and he admitted he told lies 
for the fun of it. And. Mr. Weldon, while admitting the loose and pre- 
varicating character of this boy, asked jury to believe for once the boy 
spoke truth in Court. That was a curious suggestion. As defence counsel 
he was not bound to put the guilt on others and he would have refrained 
from pointing to Singampatti and Senior Urkad as the probable culprits 
if they did not stand condemned by their own evidence. The evidence 
of identification bv Chundi and Berekai that they saw Kadambur com- 
ing up should fall’ through by the evidence of Major Kingston and 
Saptur who had sworn the night of occurrence was dark and one could 
not see faces that night. Berekai, Chundi. Talavancote. Junior and Senior 
Urkad had uttered deliberate falsehoods in Court involving Kadambur. 
Excepting Junior Urkad, who was too young to discriminate between 
good and evil and w'as dependent on Senior Urkad, other witnesses 
had reason to bear ill-will to the accused. Mr. Wadia here analysed 
the evidence of each witness and dwelt on the discrepancies and con- 
tradictions between the statements of witnesses and especially in the 
case of Singampatti said they went to lay suspicion at the door of 
Singampatti and Senior Urkad. Mr. Wadia then drew the attention 
to Major Kingston’s certificate to the accused about tremor of hands 
and in concluding paid a tribute to the jury and His Lordship for the 
assistance rendered in eliciting truth by their questions to witnesses and 
appealed to the jury to rise above caste and community and to give a 
verdict on the evidence before them fully realising the responsibility 
on them and the fact that tlie honour and life of a human being rested 
on their decision. 


His Lordship’s Summing Up. 

His Lordship, Sir Norman Macleod, in summing up the case to the 
jury, touched at great length on the main features of the evidence. 
There was no doubt said his Lordship Dc la Hey was murdered. It was 
not an accident. Whoever fired that shot must have intended to kill 
De la Hey. The question the jury had- to decide was whether the ac- 
cused fired that shot or was present with the gun when some one else fir- 
ed, The accused had called no evidence and was perfectly justified in ask- 
ing the prosecution to prove the charge. The evidence for the prosecu- 
tion was admittedly a puzzle. The jury must make up their minds 
whether they believed the approver or not. His story had been corro- 
borated in many ways, not only in details of crime but in the personality. 
If the jury believed he was telling the truth it was sufficient corrobora- 
tive evidence. Pfoseeution evideuee had not disclosed everything that 
was going on at Newington between the boys and their Principal. As 
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regards the question of motive, it has been suggested there was a certain 
amount of ill-feeling between Kadambur and De la Hey, but it was diffi- 
cult to believe it was sufficient for inducing a murderous plot against the 
Principal. It is possible the term ‘barbarous Tamilian’ may have been 
used by the deceased with reference to Talvancote who as the jury might 
have noticed was different from the rest. 

As regards Singampatti’s statement that he was afraid of Kadam- 
bur and so did not give information, there was nothing in it for securing 
protection from threats. Talavancote had badly broken down in cross- 
examination and not the slightest reliance should be placed on anything 
said by him. 

Continuing his Lordship observed it was extremely doubtful if 
Berekai could have known the identity of the person whom he saw 
running. Chundi’s story about seeing a person coming up was also 
unlikely. 

As regards throwing mud in this case, Mr. Wadia was 

justified in asking questions because he got all he wanted. The 

point raised about the youth of the witnesses cut both ways. The 

standard of truth at Newington apparently was not very high. 

Talavancote had been described as the champion liar. They did not 
have champion liars unless there was competition. The approver 
wanted the jury to believe he was literally dragged in by the superior 
will of Kadambur. Supposing the prosecution story true it was more 
likely Singampatti took an equal part in the crime, rather than an unwill- 
ing one. His Lordship in conclusion directed the jury if they were satisfi- 
ed with the prosecution story to bring in a verdict of guilty of murder ; if 
they had any reasonable doubt, to give the benefit of that doubt to the 
accused. 

The jury returned an unanimous verdict of not guilty and the ac- 
cused was acquitted. 

Demonstration In Court. 

It was with a tremendous cheering unparalleled in the annals of 
the Bombay High Court that the unanimous verdict of not guilty 
given by a jury in favour of the minor Zamindar of Kadambur was 
received by the spectators at the Sessions. From an early hour on that 
day the central half of the High Court where the Sessions are held 
was crowded to its utmost both in the main floor as well as in the 
balcony. 

After lunch interval his Lordship summed up the case to the 
jury, the process occupying full two hours. Then came the final stage of 
the case. Asked by the Clerk of the Crown whether they wished to retire 
to consider their verdict, the jury first hesitated but eventually decided 
to go. This happened at 5-35 p. m. Some 3 minutes later the jurors 
came back to the box and His Lordship who also had retired took his 
seat. Asked for their verdict, the foreman said it was unanimous and in 
reply to the next question declared. Not guilty. 

This was the signal for a loud outburst of cheering. The crowd 
between the counsel’s table and the dock was then cleared and His Lord- 
ship, addressing the prisoner, said : “You have been acquitted by the 
unanimous verdict of the jury of the charge of murder. You leave the 
dock a free man.” See the same cited in Aiyer’s Art of Cross-examination. 



CHAPTER LXXVI 


Of Actual Doer (Actor Rule.) 


A person’s memory of what he did or did not do is generally pre- 
sumed to be more trustworthy than that of a mere observer. Moore on 
Facts, Vol. II, S. 705, p. 760. 

Cicero forcibly suggested this principle in the speech for Archias, 
the poet, when he told the Judges : — 

“There is a man present,” said he, “a most scrupulous and truth- 
ful man, Lucius Lucullus, who will tell you not that he thinks it, but 
that he knows it ; not that he has heard of it, but that he saw it ; 
not even that he was present when it was done, but that he did it 
himself.” Ibid. 


“The rationale of the Actor Rule is that the chances of error in- 
herent in the testimony of an ordinary observer are almost entirely elimi- 
nated from his testimony, leaving it exposed only to imperfection of 
memory, a defect as likely to occur in the testimony of other observers 
as his own. It frequently happens that the probability of innocent mis- 
take by the actor is so remote that the Court must adjudge him guilty of 
wilful perjury unless his testimony is accepted as true, and Courts stre- 
nuously endeavour to avoid the imputation of perjury to apparently 
credible witnesses. On the other hand, the actor is often a witness 
who is attempting by his own testimony to exonerate himself from 
a charge of negligence, and this makes a biased witness, whose memory 
may not be entirely trustworthy, although such bias would not alone 
j^tify a finding that he has corruptly testified to a falsehood. 

Moore on the Weight and Value of Evidence, Vol. II, 1908, 
705f p* 7d* 


A railway passenger ‘‘ought to know whether he had his arm out- 

struek by a passing car. 179 

against a physician for malpractice, there was some 
expert opmion evidence, “but above all, in this case,” said the Court 
mstructmg the jury, “take the testimony of the witnesses who were 
actors m it —the plamtiflF and the defendant. 93 Me. 845, 45 Atl. Rep. 


litv * credible person and has the surrounding probabi- 

hty on his side, lus testimony should outweigh that of any number of 
Witaesseswho te a less probable story of events not observ^under 
conditions specially favourable. New York Sun of July 10, 1906. ^ 

Illustrations. 

llebeieR Pankin of 206, Canal Street, accompanied by his wife 

c Isidore, started for a wedd nT^Jn 

sites'iyJtssiiassi,"'' "" 

Senior, who had a 
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“Put your head in there, whiskers,” Policeman Scannell of the 
Bridge squad is alleged to have shouted. This started an altercation 
between the two men, and Pankin Junior alleges the policeman pulled 
his father off the car by the beard- He and the policeman then got 
into a wrangle, and Isidore was dragged to the Delancey Street station- 
house and charged with disorderly conduct. 

When the prisoner was arraigned in the Essex Market Police 
Court three witnesses swore that they saw Scannell puU 
Pankin’s whiskers. The policeman denied the charge absolutely, and 
said that the trouble arose through his attempting to bar the young 
man’s way to the car. 

Magistrate Whale said that while he did not think the witnesses 
had perjured themselves, he believed their impression, owing to the 
excitement, was wrong. Scannell, he said, might have touched Pankin, 
but he did not believe any policeman would drag a man around by the 
whiskers. He said he believed Pankin resisted the policeman s efforts to 

keep him off the car. 

Pankin was fined £ 3, which he paid. Moore on Facts, Vol. II, 


S. 711, Note. 

(it) It has been observed in the chapter relating to dacoity cases 
that only persons who had sumdent opportunity to recognize the dacoit 
could be believed as to their identification. If the inmate of the 
house was beaten by a particular dacoit he would be in a position to 
identify him. It has been held in some cases that identification made 
at night during dacoity when blows are struck and people are terrorized 
fs generafly of little value. 1927 C. 820 : 28 Cr. L. J. 874. 



CHAPTER LXXVU 
Of Biased or Interested Witness. 


1. Among commoner sorts of circumstances which create bias in 
the minds of witnesses are ail those involving some intimate relationsliip 
to one of the parties by blood or marriage or illicit intercourse, or some 
such relationship to a person other than a party, who is involved on one 
or the other side of the litigation or who is otherwise prejudiced 
for or against one of the parties. The relation of employment, present or 
past, by one of the parties, is also usually relevent. The present or 
past litigation with the opponent or in which an opponent is, or was 
interested, is another circumstance which affects the trustworthiness of 
the witness. Wigmore, S. 949. 

2. Many persons even in the gravest emergencies allowing them- 
selves to be influenced, more or less by their religious, political or social 
standing, by considerations of family, of profession, perhaps even of 
club or society, and that without the slightest intention of departing by 
a hair’s breadth from the truth ; there are many details which they wish 
neither to see nor to hear, or they see and hear them otherwise than the 
actual happening, so that a witness who would naturally be for the 
prosecution becomes one for the defence, and vice versa. Dr. Hans 
Gross, Criminal Investigation, p. 91 . 


1 probability of innocent mistake 

by the actor is so remote that the Court must adjudge him guilty of 
wilful perjury ^less his testimony is accepted as true, and Courts 
strenuously endeavour to avoid the imputation of perjury to apparently 

tt^i mT3 1 1 n jy f c ^ " ft ^1* witness who 

exonerate himself from a charge 

of negligence, and this makes a biased witness, whose memory may not 

not alone jJIsUfra 

Welahf InH ^°5r“P^*y testified to a falsehood. See Moore on the 

Weight and Value of Evidence, Vol. II, (1908), S, 705, p. 761. 

examine the testimony of witnesses nearly connect- 

to lts'w;;;;rdTv'\herr“nP‘'‘f V?"'* ho„est thdr beu^f is apt 

the napH*.Q ut* • ''^^rped by their partiality or prejud ce for or against 

otewto we 'S th7e>^ftence 

from which the ^?ness dedueerhi’s testified to. and 

different impression on tL mfnX^f'o^Sers/- 

or bUsed®^ "C^feelteL^Thairwe °n prejudices 

171—178. leeimgs, than we are aware of. i Paige (N. Y.) 


by their tL“es"tTnr‘r^f“®’?' biased in th 

(atp. 582). ^ ‘“clmations. 21 Fed. Cas. 


opinions 
12, 874 
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8. In forming opinions the mind is insensibly biased by its 
passions and prejudices, its interests and its associations. 18 Fed. Cas, 
No. 10, 189 (at p. 128). 

9. “I am very sorry to say that even respectable witnesses are apt 
to form a strong bias,” said Lord Campbell, in the Tracy Peerage case. 
10 Cl. & F. 154 (177). 

10. Exaggeration is the most common vice of biased witnesses. 
L. R. 1 P. & D. 489, 492. “They make mountains of molehills,” said Lord 
Stowell. 1 Hag. Cons. 35, 59, 4 Eng. Ecc. 310, 326. “Although they 
may be honest in their purpose,” said another Judge, “they cannot, 
while human nature remains unchanged, overcome the tendency to 
distort, magnify, or minimize the incidents which they relate as their 
interest persuades.” 102 Me. 72, 66 Atl. Rep. 215, 227. 

11. “Whether a witness may be discredited by a course of exami- 
nation showing motives, interest, or conduct adverse to the side against 
which he is called, is a question on which the authorities are in some 
conflict. The prevailing opinion however is that he may. 

“ It is not only that questions might be asked tending to impeach 
the partiality of the witness, but the answers may be contradicted by 
other testimony ; and it is impossible to dispute that the partiality of 
the witness is an important element in the value of his testimony. 
Disguise the fact as one may, — nay, let an honest witness even struggle 
against the effect, constituted as the mind is with a liability to have all 
itsjperceptions influenced by the medium through which they pass, — it is 
not possible to deny that motives or interest might, however impercep- 
tible to himsef, often give a very important colouring to the facts, 
even in the mind of the witness, to say nothing of their grosser influ- 
ences against the cause of veracity.” Sec Rahmatullah, p. 78. 

12. “No doubt,” observes Mr. Taylor “it is an object of^ great im- 
portance to confine the attention of the jury as much as possible to the 
specific issues ; but it seems highly essential to the discovery of truth, 
that those who are to determine the respective value of conflicting testi- 
mony, should be enabled to discriminate between the interested and 
disinterested witnesses, and no test of interest can be more sure than 
that which is afforded by the conduct of the witness himsem^ The 
argument that the witness cannot come prepared to defend himself 
against particular charges without notice, may be a very good reason 
why evidence that he has been guilty of a specific crime, unconnecte 
with the cause or parties, should not be adduced, because, even were 
such a fact proved, it would raise in the absence of interest, 

very faint presumption that he had been guilty of perjury ; bu is 
argument should not be allowed to extend to a case where the charge, 
if true, would show that the witness either had a motive to swea 
falsely, or was not very scrupulous in the selection of means to a m 
his end. A charge, too, of this nature would almost of necessity apply 
to some act of recent date, and such as might be easily exp aine 
rebutted by the witness, if it were made without foundation. Moreover, 
this inquiry would seem, at the present day, to be all the more neces- 
sary, as witnesses are no longer incompetent to testify on the grou 
interest or crime.” Taylor on Evidence, Vol. II, p. 1250. 

Detection of Partiality. 

1. Witnesses “too willing and too swift,” 2 Heisk ^ 

answering without waiting to hear the question, 92 Ala, 65, 
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Rep. 580, eagerly striving to give their testimony in defiance of objec- 
tions and rulings, 8 Redf. (N. Y.) 384, and showing an inclination to 
volunteer and inject statement favourable to the party for whom they 
testify, 96 Me. 161, 51 Atl. Rep. 868 do not command much respect. 
140 Fed. Rep. 161, 174 per Dayton, D. J. 

2. ‘‘These witnesses do not impress me favourably. They testify 
too readily and too much,” said Judge Dayton of the American Court. 
Ibid. 

3. “Where a witness has a direct personal interest in the result of 
a case the temptation is strong to colour, pervert, or withhold the 
facts.” 90 Fed. Rep. 257 per Bradford, J. 

4. The testimony of an interested witness, in his own favour, is 
always looked upon with distrust and suspicion, especially if it is 
opposed by disinterested testimony. 65 Wis. 323, 27 N. W. R. 147. 

5. Where testimony is equally balanced in all other respects, a 
slight degree of interest or connection may be sufficient to turn the 
scale, Moore on Facts, Vol. II, S. 1103, p. 1239. But perjury is not 
to be imputed to a witness. 24 Fed. Cas. No. 14 (662). We may draw 
inferences from facts disclosed by a prejudiced or an unwilling 
witness, which would scarcely be admissible if he was impartial and 
unbiased. 10 N. Y. 482 per Willard, J. 

6. Witnesses with a large pecuniary interest at stake are under 
strong temptation to shake their testimony so as to promote their 
interest. 178 U. S. 38, 19 U. S. Sup. Ct, Rep. 352. 

7. Interest speaks all languages and acts all parts, even that of 
disinterestedness itself. 

8. Interest makes some people blind. — Beaumont. 

Kinds of Biased or Interested Witnesses 


. J® contrary to professional ethics for an attorney to become 

a witness for his client without first entirely withdrawing from any 
further connection with the case. 68 Conn. 201, 86 Atl. Rep. 38. 

2. An aitorj^y in the cause should never testify when the facts 

432^ W^°R*^*690^^ proved by other witnesses. 82 A. R. K. 


‘hat we may be biased in favour of our 
rTrrY:75t6“i"KR:p:ir8.“ -titution. 

which*'thJ'’witn£c®"®® ‘’'I °f the society of 

interest -LdflTs mo* “ member is almost as strong as original self- 
^Snst it In u because we are not so careful to guard 

C.S. nI Cure‘aU“” '=«'”hIanoe of a virtue. 18 Fed. 

because can legally attach to the testimony of a person 

-tSii^. to hirx;; 

he testmesffs^irSnci^ 

to bias consefou ?y o" ^^P^^^noe teaches us, tends 

N. Y.. ISO, 68 N. Rep ug ^ ^ testimony of witnesses. 176 
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7. When an employee is testifying, it may be shown that his 
employer is interested in the prosecution. 14 So. Rep. 409. 

8. A sister of a party no doubt would have a strong interest in 
favour of her brother. 3 Knapp. 122. 

9. The testimony of employees of a party is of course open to 
the criticism “that they would naturally testify, as far as they possi- 
bly could, in favour of their employers.” 33 Misc. N. Y.’337 (68 N. Y. 
Supp. 477, 483). 

10. It is a matter of familiar experience in action for injuries 
arising from negligence, that witnesses charged with the performances 
of certain duties, to the omission of which the accident is attributed, 
seldom admit that there was any negligence on their part, but generally 
testify that everything w'as done by them that ought to have been done. 
8 Daly (N. Y.) 231, per Daly C. J. 

11. No man is an absolutely disinterested witness where his 
testimony relates to the question of the performance or non-perfor^ 
mance of a duty which he owned on account of the position which he 
occupied. 189 U. S. 354, 361, 23 U. S. Sup. Ct, Rep. 585. 

12. In collision cases “between vessels, the pilot or other indi- 
vidual upon whom rested the primary responsibility for careful naviga- 
tion is a biased witness when testifying in justification of his own 
conduct.” 29 Ch. Div. 366, 402. 

13. One may have a strong bias in his mind from what he con- 
ceives to be the justice of the case. 1 Hag. Ecc. 884, 406. 

14. It is lamentable fact that the disposition to help the side 
calling the witness is (unconsciously perhaps) shown by many. 20 Neb. 
529, 31 N. W. Rep, 1, 3. 

15. Discovery that a witness has a pecuniary interest in the suit, 
which he attempted to coneeal while testifying, is extremely prejudicial 
to his credit. 2 Rich. L. S. Car. 184. 


16. In a New Jersey case, “ no weight was given to the testi- 
mony of a witness who narrated a somewhat doubtful story, and was 
the real complainant in the suit, but did not disclose that fact until 
it was wrung from him at the tail-end of his cross-examination.** 61 N. 
L. Eq. 480, 48 Atl. Repl. 329. 


17. Lord Campbell said, that “hardly any weight;. is to be given 
to the evidence of what are called specific witnesses : they come with a 
bias on their minds to support the cause in which they are embarked. 


104 Wis. 307, 80 N. W. Rep. 644, 653. 


18. Mr. Taylor in his treatise on the “Law of Evidence** says : 
**Expert witnesses become so warped in their judgment by regarding 
the subject in one point of view, that, even when conscientiously 
disposed, they are incapable of expressing a candid opinion.** Wellman, 
p. 72, 

19. “With all men, in all employments,*’ said Judge Hammond, 
“benevolence and sympathy with those who seek a mere opinion upon 

subjects of expert knowledge dominate the judgment that is given. It 

is a human tendency, and is the weakness of all expert testimony.* 80 
Fed. Rep. 85. 

^^Experts on both sides of a cause become too often eager attorneys 
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before the trial is ended and before their testimony is given. 7l Mich. 
158 , 30 N. W., Rep. 28, 34. 

20. “Considerable experience has taught men, said Surrogate 
Calvin of New York, “that the testimony is to be given, and whose 
testimony in his favour is assured beforehand, xs likely to be consider- 
ably influenced by the fact that the experts have been employed as 
such by the party calling them, and that, while on the stand, they are 

paid to have a theory, which they are zealous to maintain; and, as a 

general rule, they fall short of that impartiality which characterizes 
ordinary witnesses in Court ; and this observation has led me to scruti- 
nize with great care the testimony given under such circiimstances, and, 
for this, I have the warrant of one of the most accomplished Jurists of 
this country.” 5 Redf. (N. Y.) 47 (at p. 61). 

21. Ordinarily a zvoman testifying on behalf of her husband is 
put in the category of biased witnesses, whose testimony must be 
received with some allowance when it is opposed to probabilities or 
disinterested direct testimony. Moore on the Weight and Value of Evi- 
dence, Vol. II, 1908, S. 925. 


22. A woman testifying for the contest of a will spoke of a 
lamp chimney which broke while the testator was intoxicated in his 
store. To emphasize the breaking of the chimney, and impress, if 
possible, the danger of the sitution created thereby, she swore, that it 
broke into “a tlxousand pieces.” Animadverting on this bit of hyper- 
bole the Court said : “Common experience teaches us that it would be a 
most unusual — indeed almost miraculous — thing for a heated lamp 
chimney to break into a thousand pieces. As we read the testimony, 
we involuntarily conclude that the witness did not mean her statement 
to be taken literally ; and yet the expression betrays a lack of exactness 
in truth, and zeal in behalf' of the contestants* case which must affect 
the credit we accord the witness.” (N. J. 1893) 27 Atl. Rep. 636 at 


p. 687. 


Value of the Testimony of Intrested Witnesses 

It is open to Magistrate to rely on the evidence of any person, 
although interested. 1930 C. 645, 51 M. 956, 1931 L. 529, 1929 
M. W. N. 587. 


Conviction based on the evidence of interested witnesses whose 
names were not mentioned in the First Information Report as 
eye witnesses and whose evidence is contradicted by other witnesses, is 
not maintainable. 92 I. C. 175 : 27 Cr. L. J. 223. 

Conviction on the uncorroborated evidence of an interested 
witness, who was a collateral, though not a near relative of the 
deceased whose family had enmity with the accused, is not safe. 
1922 L. 76. 


The mere fact that witnesses are relatives and interested is no 
ground to disbelieve them if the point can only be established by their 
testimony. 82 I. C. 880. 

Where a fight takes place in a shop, it is scarcely likely that the 

shopkeeper and his family members would give evidence against their 

<wn customers. Their inclination would be to say that nothing 

disorderly had taken place at their shop, which they hold under a 

license from the Government. 2 P. 809 : 1928 P. 418 : 24 Cr. L. 
J* 
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Where witness’s brother brought a complaint against accused’s 
cousin one year back the witness is not an interested one. 1925 L 818 • 
26 Cr. L. J. 757. 

Zaildars and Su^aidposkes are interested to give evidence on the 
Police side. 110 I. C. 674 : 29 P. L. R. 539. 

The evidence of a servant who is not respectable is not of much 
value. 1922 P. 88. 

If evidence on both sides is interested, guilt of accused should be 
judged from surrounding circumstances. 1933 L. 1055 : 147 

I. C. 722. 

Illustration 

One high-toned witness ‘Squire Melton’ was examined by the defen- 
dant. He was turned over to Colonel Netherland for cross-examination 
which he did in this style. 

Q. “Squire Melton, you are brother-in-law of the defendant V* 

A. “Yes.” 

Q. “This evidence of yours — did he get it up or was it a scheme 
of your own ?” 

A. “Is was a scheme of my own, Sir.” 

The counsel asked the witness to stand aside. 14 Cr. L. J. 27. 



CHAPTER LXXVl 


Of Child Witness 


Competency and Credit of Child Witness 


Section 118, Evidence Act, provides that all persons shall be 
competent to testify, unless the Court considers that they are prevented 
from understanding the questions put to them, or from giving ra- 
tional answers to those questions, by tender years, extreme old age, 
disease, whether of body or mind, or any other cause of the same kind. 
See S. 118, Ev. Act. 


There is no more dangerous witness than a child. 

When a child is a witness, it will be natural to receive its evi- 
dence with proper caution. A child may be very quick to perceive 
aright some things which it sees or hears ; but from want of knowledge 
or experience it may perceive imperfectly other things it sees or hears. 
In seeing, it may mistake one thing for another and in hearing may 
misunderstand words, and for those which it heard may substitute 
others of a different meaning. And there is danger lest a child should 
borrow somewhat from its imagination, or from what it has heard other 
people say and so amplify facts beyond their just measure. 
But a child is naturally artless, and means to speak the truth. 


It is not, however, to be forgotten, that child is open to be be- 
guiled, biased, influenced, or intimidated by the false representations, 
or the promises or threats of designing people. But hestitation, con- 
fusion or embarrassment in telling its story may not be the effect of its 
doubt about what it saw or heard, or its wavering between inclination 
to speak the trath or falsehood, but may merely and naturally be the 
effect of timidity or bashfulness, or of its not fully understanding the 
words, or the drift of a question put to it. 


Whenever anyone gives evidence upon oath, the knowledge by him 
of the importance it may have in its consequences to the person, for or 
against whom it is given, is in addition to the sanctity of the 
oath, some swurity against his giving false testimony. Of this impor- 
tance, a child may m many cases be a very inadequate judge. 

*‘The age and the sex of the witness are of great importance Of 

absolutely the age at which witness w more or 

whih ^ account all the other elements 

Bnl ?fin ™ f • qualities and intellectual culture. 

But still certain broad rules may be laid down as to age, 

r»f a sense the best witnesses are children of seven to ten years 

hatred, ambition and hypocrisy, considerations ^ 
religion and rank, of social position and fortune, are as yet unknown to 

them ; it is impossible that preconceived opinions, nervous irrStion or 

d.“y.b. i.t.S“b3m5.*nSr.»*iS «.4 

.1. by “SSI; 
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that we cannot place ourselves at the point of view of the child; it 
uses indeed the same words as yve do, but these words convey to it very 
different ideas. Further, the child perceives things differently from 
grown-up people. The conceptions of magnitude, great or small ; 
of pace, fast or slow ; of beauty and ugliness ; of distance, near or far, 
are quite different in the child’s brain from in ours — still more so 
when facts are in question. Facts to us perfectly indifferent delight or 
terrify the child and what for us is magnificent or touching does not 
affect it in the least. We arc ignorant of the impression produced on 
the child’s mind. Tliere is yet another difficulty ; the horizon of the 
child being much narrower than ours, a large number of our perceptions 
are outside the frame within which alone the child can perceive. We 
know, within certain limits, the extent of this frame ; we should not. 
for instance, question a child as to how a complicated piece of roguery 
was commited or how adulterous relations have developed ; we know it 
is ignorant of such things. But in many directions we do not know the 
exact point where its faculty of observation commences or stops. At 
times we cannot explain how it does not understand something or other, 
while at other times we are astonished to see it find its bearings easily 
among matters thought to be well beyond its intelligence. We are as a 
rule too distrustful of the capacity of a child. We have rarely found too 
much expected of it, while we have often discovered that it knew and 
noted much more than any one imagined. The same experience occurs 
to us in daily life. How many times do not people speak in its presence 
of things a child is not supposed to understand, only to discover later on 
that it has not only understood very well but has combined the informa- 
tion with other things heard before or after. Again it must not be 
forgotten that a child is peculiarly exposed to external influences, 
whether designed or accidental. Any one, knowing that a child is to 
appear as a witness in a Court of justice, if he is interested in its state- 
ments and has the chance of influencing it himself, will almost certainly 
exert that influence. The child, as yet devoid of principles, places great 
faith in the words of grown-up people ; so if a grown-up person brings 
influence to bear on it, especially some time after the occurrence, the 
child will imagine it has really seen what it has been led to believe. 
This result is obtained with certainty if the man proceeds slowly and 
by degrees leading the child to the desired goal by repeated simple 
questions, as ‘Is it not so V ‘It was not so, was it not thus ?* 

“The result is the same, when the influence is undesigned. An 
important event happens ; it is naturally much talked of ; all sorts of 
hypotheses are started ; there is gossip of what others have seen or might 
in certain circumstances have seen. If a child, which has itself seen 
something of the occurrence, hears these conversations, t^ey become 
deeply engraved on its young mind, and ultimately it believes it has 
itself seen what the others have related. 

“One must therefore be always careful in questioning children, but 
their statements, if judicially obtained, generally supply material of great 
value. 

“In passing from the child to the succeeding age, it becomes neces- 
sary to distinguish sex ; for just as sex differentiates in external 
appearance the youth from the girl, so are they differentiated in their 
methods of perception. 

“An intelligent boy is undoubtedly the best observer to be foimd. 
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The world begins to take him by storm with its thousand matters of 
interest ; what the school and his daily life furnish cannot satisfy 
his overflowing and generous heart. He lays hold of everything new, 
striking, strange ; all his senses are on the stretch to assimilate 
far as possible. No one notices a change in the house, no one dis- 
covers the bird’s nest, no one observes anytliing out of the way in the 
flelds ; but nothing of that sort escapes the boy ; cverthing which emer- 
ges above the monotonous level of daily life gives him a good opportuni- 
ty for exercising his wits, for extending his knowledge, and for attract- 
ing the attention of his elders, to whom he communicates his discover- 
ies. The spirit of the youth not having as yet been led astray by the 
necessities of life, its storms and battles, its factions and quarrels, he can 
freely abandon himself to everything which ap])ears out of the way ; his 
life has not yet been disturbed by education, though he often observes 
more clearly and accurately than any adult. Besides, he has already 
got some principles ; lying is distasteful to him because he thinks it 
mean; he is no stranger to the sentiment of self-respect and he never loses 
an opportunity of being right in what he affirms. Thus he is, as a rule, 
but little influenced by the suggestions of others, and he describes 
objects and occurrences as he has really seen them. We say again 
that an intelligent boy is, as a rule, the best witness in the world. 

It is a different affair with a young girl of the same age. Her 
natural qualities and lier education prevent her acquiring the necessary 
knowledge and the breadth of view which the boy soon achieves, and 
these are the conditions absolutely indispensable for accurate observation. 
The girl remains longer in the narrow family circle, at her mother’s 
apron strings, while the boy is off with his playmates, picking 
up in the fields and the woods all sorts of knowledge of the 
ordinary aspect of common things, which is the best training 
for discovering, distinguishing and observing anything extraordinary 
or out of the way when it turns up. With his father and his 
playmates the boy learns to know the great sum of practical 
things of which life is composed, and which one must know before 
being able to talk about them. The girl has no training of this sort ; 
she goes out less, she has little to do with workmen, artisans, or 
tradesmen, who are in many ways the schoolmasters of the boy anxious 
to leam ; she sees nothing of human life, and when anything extraordi- 
nary happens she is incapable, one might almost suggest, of seizing it, 
with her senses, that is to say, of observing accurately. If besides 
there be danger, noise, fear, all of which attract the boy and serve to ex- 
cite his curiosity, she gets out of the way in alarm, and either secs nothing 
or sees it indistinctly from a distance. A young girl may in ocrb\in 

circumstances be even a dangerous witness, when she is interested in 

the matter or is herself perchance the centre. In such a cose strong 
exaggerations and even pure inventions are to be feared. Natural 
gifts, imagination, dreaming, romantic exaltation, such are the natural 
degre^ by which the girl too young yet to have any interesting 
experiences of her own, arrives at last at ‘Byronism.’ Now Byronism is 
a sort of ennui or weariness of life, always urging one to seek for change 
aiid what happier variety could there be than a criminal matter in 

® herself mixed up ? It is interesting enougli in 

Itself to appear in the witness-box, to make a deposition and to intervene 
m the destiny of another, but how much more notewortliy is it when an 
important matter is in question, when the attention of every one is 
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turned upon the witness, when all the world is breathless to learri 
what she has been asked, what she has replied, and how the case is 
going to turn. Thus an insignificant theft is easily magnified into robbery 
with ^•iolence ; the witness, out of a miserable swindler manufactures 
a pale and interesting young man ; a coarse word becomes a blow ; an 
insignificant event develops into a romantic abduction ; stupid chaff 
turns up as a great conspiracy. A young girl is also a very dangerous 
witness at, and often previous to the period of her first menstruation 
or, as it is called in India, ‘attaining her age.’ Many women remain 
similarly influenced throughout their whole life, before and during each 
period of menstruation. Climate is frequently' a factor in causing this 
aberration. In short, too great care cannot be observed in 
interrogating a young girl, to whatever class of society she 
belongs. But, to be just, we must recognize on the other hand 
that no one notices and knows certain things more cleverly than 
a y'oung girl. If her agitation does not carry her away, she can furnish 
information more valuable than any' grown-up person. The reason is 
the same as we have given for her exaggerations and inventions. Her 
school, her life, her daily tasks, do not afford sufficient nourishment for 
her imagination and her dreams ; the sexual instinct begins to awaken ; 
she searches around her, almost unconsciously, for incidents touching, 
however remotely, this sphere. No one discovers more rapidly than a 
sprightly young girl approaching maturity the little carryings-on and 
intrigues of her neighbours ; the delicacy' of her sensibility enables her to 
seize the least shade of sympatliy wliich the pair she is observing have 
for each otlier ; and long before they have found it out themselves, she 
knows what their true feelings are for each other. She notes accurately 
the birth of the intimacy ; she knows when they spoke for the first time. 
And she anticipates long before what the result will be, reconciliation or 
rupture ; in short, she knows everything earlier and better than any one 
else iii her circle. Connected with this is the trick young girls have of 
spying on certain people. An interesting beauty or a young man’s 
acquaintance have no more vigilant watcher of all their goings-on than 
their neighbour — a little girl of twelve to fourteen. No one knows better 
than she, who they are, what they do, what company they keep, when 
they go out, and how they dress. She even notes the moral traits of 
those coming under her supervision — their joy', their grief, their dis- 
appointments, their hopes, and all their experiences. If one desires in- 
formation on such subjects, the best witnesses are school girls — always 
supposing that they' are willing to tell the truth. See Criminal Investi- 
gation by Dr. Hans Gross, pp. 93 — 95. 

It is very difficult for a grown man to put himself in the place of a 
child, to see the world again with childish ey'es, and to think with a 
child’s brain. It is a gross error to believe that children are always in- 
nocently ignorant ; their stock of knowledge is often startling, and how 
it is obtained is a puzzle. Never talk down to a child, for to do so is 
not only an impertinence but a blunder. Be simple and straightfor- 
ward, and y'ou will usually receive the same treatment from them ; not 
alway's, of course, for children can lie with astonishing glibness and artis- 
try. In kind a child is no more different from a man or a woman than 
is an untutored savage from the cultured child of civilization ; the .differ- 
ence is in experience and attainments. 


In many cases where an adult cannot make an unbiased observa- 
tion, owing to prejudices or domineering expectations, children will be 
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quite disinterested and merely curious. On the other hand when 
questioned they are more open to the inRucnce of suggestion. Also, some 
children are possessed by very active imaginations, which mislead them 
into embroidering their stories, sometimes with disastrous results. 
like adults, they are shy of admitting ignorance when evidently knowledge 
is expected, with the result that leading questions frequently give rise to 
misleading answers. Naturally they have not experience to enable them 
to distinguish between the harmful and the harmless untruth, especially 
as so much of their play is pretend and make-believe. See Crime and Its 
Detection by W- T. Shore, Ed. 1932, p. 133. 

One further remark must be made on a child’s evidence. However 
humiliating to human nature, however appalling the fact may be, true 
it is, and it must not be lost sight of, that a child even of tender years, 
is capable, not only of committing perjury but the crime, than which 
there is none greater, murder, as in the instance related by Sir Michael 
Foster, of a boy often years of age convicted at Bury Assizes in 1748 of 
the murder of a girl about five years old.” Ram on Facts, 154-155, 
Foster, 70. 

Children are not expected to remember the dates of events. Moore 
on Weight and Value of Evidence, Vol. II, 1908, S. 895. 

Mr. Train says “Children are proverbially observant, and make 
remarkable witnesses, habitually noticing details which inevitably escape 
the attention of their elders.” Train, The Prisoner at the Bar, p, 225. 

Commenting upon the testimony of a boy six years old the Court 
said : “There is of course some danger that a child of tender years may 
be influenced to tell what is not true. But the inability of such an in- 
experienced boy to keep up a consistent false story through tlie various 
questionings of a trial is a pretty safeguard against any great danger on 
that head. He is far more likely to answer wrongly from not fully 
understanding questions put to him, than from deliberate falsehood. 
His method of telling his story here was simple and childlike, and. so far 
as we can tell from a paper description of it, was candid and liouest.” 
44 Mick, 286, 287 Per Campbell, J., C N. W. Rep. C69 at p. 670. 

The following decisions will indicate the extent of credit of a child 
witness and the value of his testimony : — 

There is no more dangerous witness than a young child. .Any mis- 
takes or discrepancies in their statements are ascribed to innocence and 
failure to understand and undue weight is given to what is merely a well 
taught lesson. Children have good memories and no conscience They 
are easily taught stories and live in a world of make believe, so that they 
often actually believe what they are taught to relate. 1929 C. 300 : 122 
I. C. 209 : 81 Cr. L. J. 378 : 33 C. W. N. 664, 1980 O. 406, 1932 L. 007 • 
84 Cr. L. J. 606. 


When the Court is of opinion that the child upon whom an offence 

under S. 876, I. P. C., is committed is unable to give relevant information 

by reason of immaturity of judgment, it should not examine the child at 

all. 32 Cr. L. J. 68 : 1030 L. 337 : 127 I. C. 862 : 31 P. L. R. 012 08 
A. 49. * 


T J of tender years is actually examined in a case the 

Judge should test his capacity to understand and to give rational 

1i''c.^W*'n^ ^ difference between truth and falsehood. 
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If the child can give a rational account of what he has seen or heard 
or done on a particular occasion, he is a competent witness. 11 A. 183 
23 A. 90, 1930 S. 129 : 120 I. C. 514 : 31 Cr. L. J. 114. 

The mere fact that a Judge omits to put on the record preliminary 
questions to a child to test his capacity to give evidence, will not render 
the evidence inadmissible, if the Judge as a matter of fact is satisfied 
about the capacity to give the evidence. 1923 P. 91 : 66 I. C. 73 : 23 
Cr. L. J. 233 : 41 C. 406. 

The evidence of a child of tender years without solemn aifirmation 
is admissible in evidence, though it should be received with due care and 
caution. 33 M. 550, 38 A. 49, 45 I. C. 497 : 20 Bom. L. R. 365 : 19 Cr. L. 
J. 593, 1923 L. 332, 1923 P. 91, 61 1. C. 705. 

If the child who was raped, is unable to give relevant information 
by reason of tender years, the Court should not examine her at all. 32 
Cr. L. J. 63 : 1930 L. 337 : 127 I. C. 862, 38 A. 49 Foil., 41 C. 406 
Not foil. 

If a girl of six years gave reasonable and comprehensible answers, 
she was a competent witness, 1932 C. 723, and her evidence should be 
relied upon. 1921 P. 109 : 22 Cr. L. J. 417 : 61 I. C. 705. 

It is not likely for a child of seven years to distinguish between 
things which he has heard and those which he has seen ; when incon- 
sistent statements occur in his evidence, much importance should not 
be attached to his testimony. 1934 P. 651, 1923 P. 91 Ref. 

Children are a most untrustworthy class of witnesses, for they often 
mistake dreams for reality and repeat glibly as of their own knowledge 
what they have heard from others, and are greatly influenced by fear 
of punishment, by hope of reward, and by desire of notoriety. 1933 
L. 667 : 34 Cr. L. J. 606. 

The only test of competency is that the witness should not be 
prevented from understanding the question put to him or from giving 
rational answers due to tender years or other causes. 1927 P. 406 : 
102 I. C. 349 ; 28 Cr. L. J. 541. 

When a witness is presented as witness, it may be objected (1) that 
he is incompetent to satisfy, (2) that an oath, or affirmation cannot 
lawfully be administered to him. The first objection falls under S. 118, 
Evidence Act, while the second under S, 342, Cr. P. C. 38 P. R. 1887 Cr. 

An informer is a competent witness. 38 P. R. 1887 Cr. 

Oath to Child Witness 

According to S. 5 of the Oaths Act the witness must be examined 
on oath or affirmation. S. 13, Oaths Act, provides that an omission to 
take any oath or make any affirmation ”, or any irregularity in the form 
of an oath or affirmation will not invalidate any proceeding or render 
any evidence inadmissible. 

It has been held in some cases that S. 13, Oaths Act, only applies 
to an accidental or negligent and not deliberate omission to administer 
an oath and, therefore, where a child of 8 or 9 years old has advisedly 
been examined without oath or affirmation on the ground that it has 
not attained sufficient maturity to comprehend the spiritual or temporal 
consequences of making a false statement and the obligation of making 
a true statement, the evidence is inadmissible. 10 A. 207, 11 A. 183, 
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27 Cal. 428, 17 Cr. L. J. 500 
contra 16 B. 359, 45 I. C. 49/ 


86 I. C. 468, 43 I. C. 86 : 19 Cr. L. J. 54, 
19 Cr. L. J. 593, 5 Bom. L. R. 551. 


A child may liave sufficient maturity to understand and rationaUy 
answer the question put to him and may, therefore, be a con^etent wit- 
ness under S. 118, Evidence Act, and yet he may not have sufficient ma- 
turity to understand the obligation of an oath. In such a c^e it would 
obviously be inadvisible to administer the oath to him. Hence, even 
deliberate omission to administer the oath would not i^^ke the evi- 
dence of a child witness inadmissible. 10 B. 359 , 38 A. 49, 38 M. 5o0, 
1923 L. 332 : 25 Cr. L. J. 317, 1921 P. 109, 45 I. C. 497, 7 Cr. L. J. 89. 
5 Bom. L. Rep. 551. 


A critical examination of the contents of both pathological and 
normal minds leaves title doubt, says Professor Colegrove, that 
memories both rational and irrational are modified by dreams. If a 
dream serves to connect a certain idea with a place or person, and 
sequent experience does not tend to correct this, we may keep the 
belief that we have actually witnessed the event, and we may 
naturally expect that this result will occur most frequently in the case 
of those who habitually dream vividly, as young children. See Sully, 
as quoted in Colegrove on Memory, p. 108. 


The administering of an oath to cliildren was strongly deprecated 
by Rev. F. Denison Maurice, because it conveys to them either no 
meaning or else every sort of meaning. 


“Chief Baron Pollock is reported to have made an admirable remark 
on one occasion,” said tlie noted divine, “when a girl who was called as 
a witness showed manifestly that she did not understand anything about 
oaths or obligations. It was suggested that the case should be post- 
poned till she could obtain the necessary instructions on the subject. 
The Chief Baron suggested that probably the little girl would lose more 
in memory during the interval than she would gain in ethical science. 
VVho that knows anything of children will not recognize the sound sense, 
as well as the grave humour of that observation ? I do not know what 
the case before the Court was. But suppose there had been an act of 
house-breaking, and ' this child had heard or seen a man come in by the 
window. She had observed perhaps a patch on his eyebrow, or that he 
had one of his front teeth knocked out. Her impression on these points 
might be livelier than that of a grown-up person ; her story simpler. 
But while you are talking to her about moral obligations, she 
becomes utterly confused. The black patch or the broken tooth loses 
all its distinctness. It might have been her own, or have belonged to 
that ugly thing called an obligation. That or any other spectre may 
have come through the’ window. So you have made a considerable 
sacrifice of the interests of justice in your zeal to test the child's theory 
about moral obligation. But, if I ventured to speak my own profes- 
sional language, I should say there was a heavier injury inflicted on the 
child herself. I should say that something more sacred than the child's 
memory would suffer from such treatment. Its conscience would be- 
come more stupefied if It had never been cultivated, less simple and 
clear if it had, through these hard and premature experiments. A 
child is not taught by wise parents the meaning of kissing a book. It 
is tought not to lie ; it is told that God is true and hates lies. If you 
substitute one kind of teaching for the other, when it comes into a 
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Court you do not obtain fresh protection for its veracity ; you lose the 
protection that you had. There is a poem of Mr. Wordsworth’s with 
the title, ‘How Children may be Taught to Lie.’ His experience showed 
him, that if you insist upon knowing the reason of a boy’s or girl’s 
likings or dislikings, the reason will be produced ; it will be invented 
on the spot. I am afraid the Courts have found a still more effectual 
method of securing the same result. If, on the other hand, the child 
has already been taught to lie, if it comes primed with lies into the 
witness-box, your terrors will not frighten it. The expectation of the 
flogging which awaits it at home if it stumbles into any wrong confes- 
sions will be far more effectual than the apprehension of any more 
distant punishment which may be in reserve for it if it does not speak 
all that it knows.” 

Commenting upon the testimony of a boy six years old the Court 
said : “There is of course^ some danger that a child of tender years may 
be influenced to tell what is not true. But the inability of such an 
inexperienced boy to keep up a consistent false story through the 
various questionings of a trial is a pretty safeguard against any great 
danger on that head. He is far more likely to answer wrongly from 
not fully understanding questions put to him, than from deliberate 
falsehood. His method of telling his story here was simple and 
childlike, and, so far as we can tell from a paper description of it, was 
candid and honest.” 44 Mick 286. 

Illustration 

During the examination on the voir dire of a witness in order 
to test his competency to give evidence, the following idea given by 
the witness as to the nature of an oath may be noted : — 

“ Well, Sir,” said the advocate, “ explain to the Coiu^ the nature 
of an oath.” 

A. “ Suppose I tell a lie when I go to die there will be a heap 
of trouble for me, and before that I would also have plenty of 
trouble here, for the Judge would send me to the State prison.” 

Q. “ Humph,” said the advocate, “ suppose you tell the truth, 
what then ? ” 

A. “Suppose I tell the truth, then, the Judge would send your 
client into the State prison.” 

“The witness,” said the Judge blandly, “is clearly qualified. Let 
him be sworn.” See 29 M. L. J. 127. 

Value of Child's Testimony in Divorce Cases 

1. The intelligence and truthfulness of a boy commanded con- 
fidence where “he was subjected a very thorough cross-examination, 
which in no particular detracted from the force of his testimony in 
chief.” R. Co., 171 Pa. St. 101, 106, 32 Atl. Rep. 669 at p. 670. 

2. In a Michigan divorce case the children of the parties were 
called to testify to the adulterous conduct of their mother “witnessed 
by them at an age when they could scarcely be supposed able to 
imderstand the significance of facts sworn to,” said Judge Cooley, 
who thought it “exceedingly imsafe to grant a divorce on the testi- 
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inony of such children,’* and was “not disposed to encourage a 
practice of such evil tendency as the calling them as witnesses against 
their mother for such a purpose, and at such an age.” 28 Minch. 344, 
845. 

8. Where boys thirteen and twelve years old, respectively, testi- 
fied for their mother in her suit for separation, Dr. Laushington said : 
“I must bear in mind that these children are separated from the 
father and under the control of the mother. I have to guard, there- 
fore, against an almost unavoidable bias, and also against the liability 
to error incident to witnesses of so early an age.” 1 Spinks Ecc. & Adm. 
196, 204. 



CHAPTER LXXIX 
Of Counsel or Attorney as Witness 

It IS contrary to professional ethics for an attorney to becoine a 
witness for his client without first entirely withdrawing from any further 
connection with the case. 36 Atl. Rep. 38. 

An attorney in the cause should never testify when the facts he is 
expected to disclose can be proved by other witnesses. 82 Ark. 482, 102 
S. W. Rep. 690 — 693. 

Those gentlemen of the bar who habitually suffer themselves to be 
used as witnesses for their clients soon become marked both by their 
associates anti the Courts, und forfeit in character more than will ever 
be compensated to them by success in such clients’ controversies. 1 
Sandf. (N. Y.) 607, 609. 

It is always desirable, for the harmony of the profession, the in- 
dependence of the bench, and the public confidence in the administration 
of justice, that an attorney should not be a witness except in extreme 
cases, when all other means of proof are impossible ,* and then, as it 
seems to us, the attorney should withdraw from professional participation 
in the cause. So far as the bench is concerned, it is a duty of the most 
painful nature to be called upon as we sometimes have been, to weigh 
the evidence of a member of the bar.” 2 La. Ann. 923. 

It is a highly indecent practice for an attorney to cross-examine 
witnesses, address the jury, and give evidence himself to contradict the 
witness. 8 Pa. St. 521. 

Testimony by an attorney in the cause to admissions made to him 
by the opposite party is always regarded with extreme suspicion and 
distrust by both Courts and juries. 1 Sandf (N. Y.) 608, 609. 

The zeal of the advocate is very likely to influence the statement of 
the witness and to lead him unconsciously to merge the character of the 
one into that of the other. 79 111. App. 263, 265. 

Wher*^ counsel in a will case testified to his opinion of the testa- 
mentary capacity of the testator, the Court said his testimony “must be 
discounted by the unconscious influence of a desire for victory, which 
naturally shades the opinions of any witness who is at the same time 
counsel in the cause.” 49 Atl. Rep. 819. 

“A barrister should not accept a retainer in a case in which he hw 
reason to believe he will be a witness, and if being engaged in a case, it 
becomes apparent that he is a witness on a material question of fact, he 
ought not to continue to appear as counsel if he can retire without 
jeopardising his client’s interests. Nor should counsel accept a brief 
before an appellate tribunal when he has been witness in the Court be- 
low.” See Rules of Genaral Conduct of Bar. 

Under S. 118 of the Evidence Act counsel though engaged in a case 
are competent to testify whether the facts in respect of which they gave 
their evidence occurred before or after their retainers. At the same time, 
as a general practice it is undesirable, when the matters to which the 
counsel depose is other than formal, that they should testify either for or 
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against the party whose case they are conducting. If counsel knows or 
has reason to believe that he will be an important witness in a case, he 
ought not to accept retainer therein. 40 C. 898. See 29 I. C. 135 : 17 
M. L. T. 382 ; See 4 Dowl Sc L. 393. 

An American Judge once said : — 

“He was his client’s chief witness and liis testimony is saturated 
with the bais, prejudice, and zeal in his client’s behalf justifiable in 
counsel, but unworthy in a witness.” 20 (N. Y.) Supp. 82. 

The following decisions of our High Courts will be found useful : — 

Tliough a person may be botli advocate and witness in the same 
suit, but suA a course is most strongly disapproved. 40 C. 898, 29 
X* O'* 


It is improper for a counsel to appear in a case in which he may 
have to give evidence or in which he may be personally interested. 1925 

S. 99 : 25 Cr. L. J. 571, 1930 L. 361, 1933 R. 34, 1927 P. 61 : 101 I. C. 
289, 40 C. 898. 


. , ^ pleader for the accused as prosecution witness in the 
middle of a case is reprehensible. Trial is vitiated whether accused is 
prejudiced or not. 1925 M. 1153 : 91 I. C. 65 : 27 Cr. L. J. 33. 

No self-respecting counsel would like to conduct a case for the 
5,5 been called as a witness for the prosecution. 1925 

A pleader merely called to give evidence as to what had occurred in 
special fees^*^4VB ^89^*^ engaged as a pleader, cannot be allowed 


1 f’^oused s couitsel is to be produced as witness 
excluded from the Court room, but should be allowed 
plead. 44 M. 916. 


he should not be 
to conduct and 


A counsel may make a statement, robed, from the Bar without 

!n connection with a 
of “'is privilege, he can give 
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Of Court Witnesses or Upon Answers to Court Questions. 

In civil cases and criminal trials, the Judge has the power to 
summon Court witnesses and examine them as such. See S. 540, Cr. P. C., 
O. XVIII, r. 17, C. P. C. The question arises, whether parties have a 
right to cross-examine such witnesses. It has been held in a number of 
decisions that right to cross-examine exists. But there is no right of 
cross-examination upon answers in reply to questions by Court. ^See 
S. 165, Ev. Act. 

The following decisions may be noted : — 

Both sides have a right to ccoss-examine a witness freely. Questions 
suggested to Magistrate and put by him is no cross-examination. 24 C. 
288, 5 C. 614, 47 A. 147. 

Cross-examination of Court witness need not be restricted to the 
points on which he has been examined by the Court. 35 C. 243. 

A defence witness was given up by accused. The Court examined 
him as Court witness. The accused has a right to cross-examine him, 29 
C. 887, but not without leave of Court. 11 B. H. C. R. 166. 

Court should inform the parties of the names of 
hand, so that they may prepare the cross-examination. 10 L. 790 : 

Lah. 120 : 122 I. C. 95. 



CHAPTER LXXXJ 
Of Deaf and Dumb Witnesses 

S. 119, Evidence Act provides that : 

‘‘A witness who is unable to speak may give his evidence in any 
other manner in which he can make it intelligible, as by writing or by 
signs ; but such writing must be written and the signs made in open 
Court. Evidence so given shall be deemed to be oral evidence.” 

Judges formerly held that deaf and dumb persons from their birth 
were idiots, but tiiis presumption is certainly no longer recog- 
nized, as persons afflicted with these calamities have been found, by the 
light of modern science, to be much more intelligent in general, and to 
be susceptible of far higher culture, than was once supposed. Still, when 
a deaf mute is adduced as a witness, the Court, in the exercise of due 
caution, will take care to ascertain before he is examined that he posses- 
ses the requisite amount of intelligence, and that he understands the 
nature of an oath. When the Judge is satisfied on these heads, the wit- 
ness may be sworn and give evidence through an interpreter by means of 
the deaf and dumb alphabet of signs, and this is the usual modern 
practice. If he is able to communicate his ideas perfectly by writing, 
he may be required to adopt that as the more satisfactory method, but 
if his knowledge of that method is imperfect, he may be permitted to 
testify by means of signs. See Taylor, S. 1376 (i). A witness who is 
deaf cannot give evidence viva voce. He may, therefore, give evidence 
in Court in any manner in which he can make it intelligible, c.g., by 
writing, or by signs. He must, however, be a competent witness, i.e., he 
must possess the requisite degree of intelligence to understand and 
answer the questions in a rational manner. If, therefore, he is unable to 
understand the questions or to make his meaning intelligible, he cannot 
be examined as a witness. See 14 I. C. 655. 



CHAPTER LXXXII 
Of Ooctor or Medical Witness 

A doctor or medical witness is very difficult witness to be cross- 
examined. No lawyer should take up the cross-examination of expert 
until he has efficient study on the subject of the cross-examination. 
There is a common tendency among experts especially in medical surgery, 
and mental diseases, to exaggerate conditions by giving some high- 
sounding name to simple affection, known to the ordinary person by 
some simple designation, and also to give undue significance to little 
things which are unnoticed as they occur in the ordinary affairs of the 
life, e.g.y an old man whose will was in contest had a poor memory, 
therefore he had senile dementia, but a thousand businessmen are daily 
forgetting to attend to some simple details of business forgetting, perhaps, 
names of their customers with whom they have weekly or monthly 
transactions and yet they are considered successful in the business 
world. 

Difficulties in Cross-examination of Doctors 

There are three main difficulties in cross-examining a medical 
witness ; — 

(A)^ It is generally found that medical experts take extremely 
partial view of the case. They are biased in favour of the party for 
whom they appear. Lord Campbell said that “hardly any weight is to 
be given to the evidence of what arc called scientific witnesses ; they 
come with a bias on their minds to support the cause in which they are 
embarked.” 

Mr. Taylor in his treatise on the “Law of Evidence” says : — ■ 

“Expert witnesses become so warped in their judgment by regard- 
ing the subject in one point of view, that, even when conscientiously 
disposed, they are incapable of expressing a candid opinion.” 

“With all men, in all employments,” said Judge Hammond, 
“benevolence and sympathy with those who seek a mere opinion upon 
subjects of expert knowledge dominate the judgment that is given. It 
is a human tendency, and is the weakness of all expert testimony.” 

“Experts on both sides of a cause become too often eager attorneys 
before the trial is ended and before their testimony is given.” 

“Considerable experience has taught me,” said Surrogate Calvin of 
New York, “that the testimony of experts who are selected by the 
party in whose behalf their testimony is to be given, and whose 
testimony in his favour is assured beforehand, are likely to be 
considerably influenced by the fact that the experts have been 
employed as such by the party calling them, and that, while on the 
stand, they arc paid to have a theory, which they are zealous to 
maintain ; and, as a general rule, they fall short of that impartiality 
which characterizes ordinary witnesses in Court; and this observation 
has led me to scrutinize with great care the testimony given under such 
circumstances, and, for this, I have the warrant of one of the most 
accomplished jurists of this country.” 
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The opinion of the medical witness must not be taken on which 
party calls him as witness. 1925 C. G7 : 87 I. C. 53-1. 

The opinion of an expert is not infalliable and he is likely to be 
partial to the party calling Iiim. 1921 L, 120 : 59 I. C. 220, 1933 L. o >1 . 
144 1. C. 331. 

The Courts havx come to a conclusion after sifting into the evi- 
dence of number of cases that expert evidence is generally prejudiced. 
See 1033 L. 501 : 34 Cr. L. J. 735. 

Where the evidence of a medical man is conflicting with other oral 
evidence, tlie Courts ha\ c laid down the following rules : — 

(1) Where the part assigned to the accused is falsified by the 
medical evidence, the accused must be given the benefit of doubt. 1927 
L. 017 : 28 Cr. L. J. 0S5. 

(2) Where the opinion of the doctor was that the patient was in- 
capable of doing a particular act next day and the eye-witncsscs depos- 
ed to the contrary, held, that the hypothetical opinion of doctor should 
not prevail. 1924 Bom. 457 : 83 I. C. 010. 

(3) Opinion of medical man should not outweigh the testimony of 
respectable and disinterested cye-witncsscs. 50 C. 100, 1924 Bom. 457 ; 
83 I. C. 616. 

(4) Evidence of medical witness should not be considered as con- 
clusive against the testimony of eye-witnesses. 1927 M. 996 : 28 Cr. L. 
J. 1007 : 11 W. R. Cr. 25. 

(5) Medical evidence should be used as corroborative evidence and 
not as evidence of charge, 1034 Pesh. 27 : 35 Cr. L. J. 961, 

But it cannot be laid down as a general proposition that medical 
evidence is of less value than that of an eye-witness when the 
doctor deposes as to the contents of the stomach and the food re- 
gurgitated into the larynx ; it requires no expert to draw conclusions 
from those facts. The Judge himself can draw the conclusion, as 
well as the doctor as to the cause of death. 1929 O. 248 ; 31 Cr. L. 

J. 181. 


In many countries c.xpert testimony is invested with a sort of 
semi-oflicial authority and special rules arc laid down for the estima- 
tion of its probative force. See Mittcrmaler, Traite dc la Preuve, C. 20, 

Our High Courts have also held that Courts should not accept 
blindly medical evidence. 1924 B. 457 : 50 C. 100. 


• u second difficulty regarding testimony of medical witness 

IS that he employs a difficult or technical language which is not under- 
stood by a layman or a lawyer. 

What is the use in telling the average juror, whether he be a far- 
mer or a businessman or even an editor, that the plaintiff has traumatic 

without in some manner reducing it to English and getting 
It in condition so that it means something to the listener ? It probably 
won t convince him of anything, except that tlic doctor wants to display 
nis Latin i or to take another case : — ^ ^ 


“Anterior to the right parietal eminence, running parallel witli the 

squamous portion of the temporal bone, 
fi.i a fracture of the bone as long as and as wide 
the finer. Its edges run parallel to oach other, and are slighUy 
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arched with the convexity posterior ; the anterior is sharp, the posterior 
depressed. On the inner surfaee of the skull the vitrenous table is 
detached and the dura lacerated. In addition there was found bet- 
ween tlie latter and the internal meninges a thick layer of recent blood 
coagula.” And what does a description of this kind signify to the 
average juror ? “The dura matter was dissected away from 
this fracture and the vicinity by a large lentil-shaped blood coagulum, 
which occupied the entire left temporal region, extending into the 
middle fossa of the skull, pressing the dura inward, flattening the cor- 
responding portion of the brain cortex, and displacing inward the 
latter with the lateral ventricle. The extravasated blood came from 
a rupture of the principal anterior branch of the middle meningeal 
artery, jnoduced by the aforementioned fracture of the skull, which 
affected the sulcus in which the artery runs.” Scientifically correct ? 
Yes, but the expert is not talking in the clinic, he is talking to men 
wlio never saw a clinic, and he is trying to aid their untrained minds to 
see a condition as he saw it. Does language such as above quoted 
convey a clear image to these minds ? Well, I can imagine the argu- 
ments of the men in their jury-room, as they talk in loud tones of the 
“dura” and the “customary suture” and the “squamous portion of the 
temporal bone” and the “lentil shaped blood coagulum” and of the 
“middle meningeal artery.” But experts say these terms must be used. 
Perhaps so, but they should be used only with such plain explanation 
as they will convey a meaning to the minds they are intended for, and 
the expert who cannot make clear to these minds the facts and condi- 
tions which he is required to describe, should never get upon the witness 
stand.” 1 Cr. L. J. 152 (,Tour.). 

It has been observed that there is a common tendency among 
medical witnesses to exaggerate conditions by giving some high sound- 
ing name to some simple affection, known to the ordinary person by 
some simple designation. If an old man whose will is in contest has a 
poor memory, the expression used will ordinarily be that he had senile 
dementia, but a thousand businessmen are daily forgetting the details 
of their business and the affairs of their regular customers, yet they are 
known to be successful in the business world. 

(C) The third difficulty regarding a medical witness is that he has a 
very limited knowledge on the subject lie undertakes to testify upon and 
always tries to stick to his theory. He will try to give opinion on any 
hypothetical qustion and will not give the impression that he has no 
knowledge on the subject. In fact he has not learnt to say “I don’t 
know.” 

“I don’t know” is the hardest thing for some experts to say, and 
yet they don’t know — in many, many cases they don’t know. No 
man ever mastered all the knowledge in any of the sciences. Grave- 
yards all over the country are eloquent with the statement “they 
don’t always know.” From the grated windows of the asylum come 
the hollow voices crying out “they don’t always know.” From the 
wrecked and bleeding victims of the fallen bridge but recently cons- 
tructed by skilled engineers, comes the wail, “they don’t always know.” 
And from the dust-covered archives of the county clerk’s office, where 
are recorded the proceedings in some case in which, through an error 
of some lawyers, injustice was done and right was defeated, comes the 
sad refrain, “they don’t always know.” 
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Human nature is weak, the powers of the mind are 

j».. t,.. ..i™,,.,., ..i.. ^ “j™ s?:.; 

telescope and lets you ga/.e at tlic myriads stars ' but L 

with their brilliance and voii will say, ‘Wonderful . Wondertul . 

wni ten vou”hatbeyond\hevisi^^ largest telescope ever cons- 

tnicted there are a thousand times more stars which the eye of man has 

never beheld.” ~ i, . i 

The ecologist will dig down into the earth thousands of feet and 
there upon the pages of tlic rock he will read the history of a burnal 
world and as you stand in awe and wonder, he will tell you that hund 
red and thoiisLds of feet below the deepest excavations are stones ne\er 
yet read by the human mind known only to the Inhnite. 

The alienist will take the wonderful brain of man and will point out 
to vou the centres of power and action and speech and sight, but when 
you ask him to tell you wherein lie the powers to tliink and reason and 
will, he shakes his head and says : “We do not know- 

The anatomist takes the wonderful human body and numbere for 
you the nerves, the veins, the arteries, the drops of blood and the heart 
beats, but when you point to the vermiform appendix — he changes the 

subject. 

No, they do not always know, and one of the first things whi^ an 
expert should learn to say, is “I do not know.” 1 Cr. L. J. 149 — 157. 

As regards mistakes of the Doctor, the following funny instance, 
though often true may be noticed : — 


A lawyer examining a doctor as an expert witness put the follow- 
ing questions to the doctor : — 

Q. “Doctors sometimes make mistakes, don’t they ”? 

A. “The same as lawyers,” was the reply. 

Q. “But doctors’ mistakes arc buried six feet underground.” 

A. “Yes,” said the doctor, “and lawyers’ mistakes sometimes 
swing six feet in the air.” See 15 M. L. J. 370. 

Dr. Taylor has given a sound advice to the medical witnesses in 
the following words : — 

(1) “That he should be well prepared on all parts of the subject on 
which he is about to give evidence. 


(2) “That his demeanour should be that of an educated man, and 
suited to the serious occasion on which he appears, even although he 
may feel himself provoked or irritated by the course of examination 
adopted. Nothing can tend more to lower a witness in the opinion of 
the Court and jury, or diminish the value of his evidence, than the 
manifestation of a disposition to deal with his examiner ns if he 
were a personal enemy, to evade the questions put, or to answer them 
with flippancy or anger.” 6 C, L. J. 17. 

Cross-examination as to Age 


The evidence of a medical expert as to age of a person is not 
conclusive. He can make a mistake to the extent of t>vo years this way 
or that way. 
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The data for determining the age of a person, may be sunomarized 
thus : — 

Data for Determining Age of Child or Adult 

Age can be determined be teeth, by hair on pubes and armspits, 
by hieght, breast development, by ossification, by X-Rays. etc. 5cePrem’’s 
Laws of India, pp. 323-324. 

Value of Medical Evidence as to Age 

The Privy Council has laid down that the certificate of doctor as to 
age is valueless. 21 C. W. N. 257 (P. C.). 

A certificate that a person was 21, by a doctor who formed his 
opinian “judging by his voice and his teeth” is worthless. 21 C. W. N. 
257 (P. C.) : 39 I. C. 401 : 1916 P. C. 242. 

Medical evidence as to age is from its very nature based on con- 
jectures and cannot be relied on to determine with precision the exact 
age of a person. 1928 L. 250 ; 113 1. C. 53, 1931 L. 401 : 32 Cr. L. J. 
1041 : 133 I. C. 560. 

A certificate as to the age of a private patient does not fall within 
S. 35, Ev. Act. It is not an entry in a public document in the perform- 
ance of duty. 33 I. C. 142. 

Where a Civil Surgeon reports about the probable age of a person 
to a magistrate on the latter's requisition, he is merely giving his expert 
opinion and is not making a record of his act in his official capacity for 
the public and the report so made is not a public document. 1928 Oudh 
155 : 108 I. C. 817. 

No medical witness can testify to exact age of minor, as it is 
always possible for medical testimony to err within a year or two of the 
correct age. 1 Weir 373, (374). 

If there is a difference of two or three years only, it is impossible 
for a medical m in on ordinary inspection to state with any degree of 
certainty the exact age of a person. A. L. R. 1932 L. 440 : 1932 P. C. L. 
440 Cr. 

The effect of medical evidence is to render other evidence as to age 
of person probable or improbable. 56 I. C. 313. 

After adult life is reached, the age can be guessed approximately. 
Lyon’s Med. Jur., 1904, Pp. 34-35, 

As regards age of child, layman, e. g., mother is better authority 
than a doctor. Lyon’s Med. Jur., 1935, p. 83. 

Hypothetical Questions to a Medical Witness. 

The Courts have laid down that hypothetical opinion of a doctor 
should not prevail against the evidence of an eye-witness. 1924 Bom. 
457 : 83 I. C. 416. 

Where the opinion of the doctor was that the patient was incapable 
of doing a particular act next day and the eye-witnesses deposed to the 
contrary, it was held that the hypothetical opinion of the doctor should 
not prevail. 1924 Bom. 457. 

The hypothetical question as presented is usually and wonderfi^y 
made. The rule of practice permits the la^vyer to frame his question 
so that it will present the most favourable view of the most favour- 
able part of the facts which the evidence has a tendency to prove. 
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The result is an exaggerated and unwarranted picture which would 
lever be ^ -orld as the person or condition involved 

in the inquiryf I think the Court should be given more ^^ti^de m 
determining what the form of the hypothetical question should be, 

that no hy%thetical questions should be permitted except those which 

fairly present the whole facts favourable, and unfavourable just as 

they occurred upon the trial. 1 C. L. J, 149 157. 

An hypothetical question is supposed to be an accurate synopsis ot 

the testim^y that has already been sworn to by the various witnesses 
who have preceded the appearance of the medical expe*-t m the case. 
The expert is then asked to assume the truth of every fact which counsel 
has included in his question and to give the jury his opinion and 

conclusions as an expert from these supposed facts. ... 

The cross-examining counsel must try and minimize the injurious 
effect of such hypothetical questions. One useful method is to rise and 
demand of the physician that he repeats, in substance the question ^at 
had just been put to him and upon which he bases his answer. Ine 
stumbling elfort of the witness to recall the various stages of the ques- 
tion (such questions are usually very long) opens the eyes of the jury at 
once to the dangers of such testimony. Wellman, p. 90. 

The question should not be so framed as to allow the witness to 
form a critical review of the testimony of other witnesses and to draw 
inferences or conclusions therefrom. In a case (i?. v. Frances, 4 Cox. 
C.C. 57) Alderson and Cheswell, JJ. refused to allow a witness to be 
asked whether, from all the evidence he had heard, both for the prose- 
cution and defence, he was of opinion that the prisoner at the time he 
committed the act was of sound mind ; and said that the proper 
mode is to ask what are the symptoms of insanity, or to take particular 
facts, and assuming them to bs true, to ask whether they indicate in- 
sanity on the part of the prisoner. Wills, Cir. Ev., 6th Ed., p. 157. 

The scope of hypothetical questions to experts has been debated 
upon in many cases and it is not easy to formulate any inflexible rule 
capable of application in all cases. As a rule, an expert cannot be ask- 
ed the very question which the Judge or the jury has to decide, unless 
the issue is one of science and he has himself observed the facts. 
Tindal, C. J., once said : “ The question lastly proposed by 

your Lordships is ‘Can a medical man, conversant with the disease of 
insanity, who never saw the prisoner previously to the trial and the exa- 
mination of all the witnesses, be asked his opinion as to the state of 
the prisoner’s mind at the time of the commission of the alleged 
crime, or his opinion whether the prisoner was conscious at the 
time of doing the act that he was acting contrary to law, or whether 
he was labouring under any and what delusions at the time ? * In 
answer thereto, we state to your Lordships that we think the medical 
man, under the circumstances supposed, cannot in strictness be 
asked the opinion in the terms above stated because each of those 
qu^Wons involves the determination of the truth of the facts deposed to, 
which it is for the jury to decide, and the questions are not mere ques- 
^ons upon a matter of science, in which case such evidence is admissible 
But where the facts are admitted or not disputed, and the question be- 
comes substantially one of the science only, it may be convenient to. 
allow the question to be put in that general form, though the same can- 
200 ^ matter of right.” Rex. v. MacNaghten, 10 Cl. & F. 
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Phipson has summarised the law thus after reviewing numerous 
decisions : “The cases are conflicting as to how far an expert may be 
asked th€ very question which the Judge or the jury have to decide ; but the 
authorities appear to be as follows : — 

(t) Where the issue involves other elements besides purely scienti- 
fic, the expert must confine himself to the latter, and must not give his 
opinion upon the legal or general merits of the case. 

(a) Where the issue is substantially one of science or skill merely, 
the expert may, if he has hhnself observed the facts, be asked the very 
question which the jury have to decide. 

{Hi) If, however, his opinion is based merely upon facts proved by 
others, such a question is improper, for it practically asks him to deter- 
mine the truth of their testimony, as well as to give an opinion upon it; 
the correct course is to put such facts to him hypothetically and not en 
bloc asking him to assume one or more of them to be true, and to state 
his opinion thereon. Phipson, pp. 391-392. 

“As a general thing, it is unwise for the cross-examiner to attempt 
to cope with a specialist in his own field of enquiry. Lengthy cross-exa- 
minations along the lines of the expert’s theory are equally disastrous 
and should rarely be attempted. The hypothetical question is general- 
ly couched in language, the purport of which it is difficult to 
undersUnd. It is generally a compound and complicated one, e. g.— 

‘ “When Nathan M. Morse was trying the Tukerman Will Case before 
Judge Mckim. Dr. Jelley, the well-known expert on insanity, was one of 
of the witnesses. One of the hypothetical questions asked of the witness 
by Mr. Morse contained not less than 20,000 words. The lawyer started 
this pithy question at the opening of Court and closed only a few minutes 
prior to the noon adjournment. The point that Mr. Morse was endea- 
vouring to bring out related to the mental condition of the testator when 
he made his will.” 17 M. L. J. 31 (Jour.). 

The following illustrations will show how a medical witness can 
be successfully cross-examined, and how by unnecessary cross-examina- 
tion you lose the case : — 

Illustrations 


(i) In answer to the long hypthetical question of the attorney who 
called a doctor, one Mr. Thompson gave it as his opinion that the tes- 
tator was afflicted with “senile dementia.” 

Across the room sat a young attorney on the opposite side with a 
formidable battery of medical books close to hand. It was his duty to 
cross-examine the expert and to show his opinion was at variance witn 


the books. 

In varying forms the same questions were asked and re-asked at 
wearisome length. Dr. Thompson stood the ordeal without complain 
until nearly midnight. Then the following question was put : 

O. “Doctor, you have given it as your judgment that the testator 
was suffering from what you are pleased to term ‘senile 
Now, I wish you would repeat to this jury some of the evidence 

‘senile dementia’ in a patient.” 

A. “Well, the books say, when a man has ‘senile dementia,’ one 
of the symptoms is to ask the same question over and over again alter 

it has been clearly answered.” 
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No doubt it might not have been proper for the counsel to repeat 
the same question over and over again. But it is the function of the Court 
to see whether such repetition is to be allowed or not. It was no business 
of the witness to make such an answer as the above. 25 M. L. J., p. 81. 

(ii) <‘Some two years ago I was in New York City, overlooking the 
taking of some depositions in the case of a lady who had instituted a 
damages suit against the railway company by which I was employed. 
She lived in Tennessee, and was travelling through Virginia. There had 
been a heavy rain that had washed a lot of sand down upon the track. 
The locomotive ran upon this sand and quietly and sweetly turned over. 
Nobody was hurt so far as we could tell except this lady. For many 
years she had been under treatment for some ailment to one of her limbs. 
She was on the way to her specialist in New York then, for further 
treatment of this limb. It was the deposition of this specialist that we 
were taking. Our counsel in charge of the case was conducting the 
cross-examination. Our counsel went on and developed her condition 
before as being very similar to that in which she was at present, in the 
fact that she had been on her way to her doctor for treatment at the 
time of the accident complained of. The witness testihed all right as to 
what the condition of this good lady was ; our counsel turned to 
me by way of consulation and said in a low voice. 

“The other side did not ask him whether or not her present con- 
dition is due to the turning over of that car, or whether it was due to 
the old ailment. Shall I ask him 

“No, do not do it,” 

“Yes,” he said, “I think I had better ; I think I shall. I believe 
that will end the law suit.” 

“So do I, ” I replied. 

“Well,” said he, “he is obliged to say it, he is obliged to 
say it.” 

“Remember he is her doctor, he has been getting her money. I be- 
lieve it a fine question to ask, but I would sooner ask it of the jury. 

The jury cannot explain it like that doctor can.” But still he in- 
sisted. 


it 


“Well, I will take the responsibility,” he added. 

I told 'him^ charge. Ask it and then will come to deluge. 

So he asked the question and the doctor said : 

ailment, but I thought she was completely 

?ur^^ that it hi 

turned the whole thing loose worse than ever*’’ 

costlv^ul^tio^fi question, a very learned question. It was a 
L J^p. 28 ^ *^*'ned back home and paid her £ 10.000 damages. 

his charged with the offence of having poisoned 

t than himself, and who 
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At Buchanan’s trial the district attorney found himself in the ex- 
tremely awkward position of trying to persuade a jury to decide that 
Mrs. Buchanan’s death was, beyond all reasonable doubt, the result of an 
overdose of morphine mixed with atropine administered by her husband, 
although a respectable physician, who had attended her at the death- 
bed, had given it as his opinion that she died from natural causes and 
had himself made out a death certificate in which he attributed her 
death to apoplexy. 

It was only fair to the prisoner that lie should be given the benefit 
of the testimony of this physician. The district attorney, therefore, 
called the doctor to the witness-stand and questioned him concerning 
the symptoms he had observed during his treatment of Mrs. Buchanan 
just prior to her death and developed the fact that the doctor had made 
out a death certificate in which he had certified that in his opinion 
apoplexy was the sole cause of death. The doctor was then turned over 
to the lawyers for the defence for cross-examination. In such a 
case one would suppose that no questions were necessary in cross-exa- 
mination. 

But the counsel for the defence put this most irrelevent and 
dangerous question to the witness. “Now Doctor you have told us what 
this lady’s symptoms were, you have told us wliat you then believed was 
the cause of her death. I now ask you, has anything transpired since 
Mrs. Buchanan’s death which would lead you to change your opinion as 
it is expressed in this paper ?” 

The Doctor having heard the question read a second time, paused 
for a moment, and then straightening himself in his chair turned to the 
cross-examiner and said, “I wish to ask you a question. Has the report 
of the chemist telling of his discovery of atropine and morphine in the 
contents of this woman’s stomach been offered in evidence yet ?” The 
Court answered, “It has not.” 

“One more question,” said tlie Doctor, “Has the report of the 
pathologist yet been received in evidence ?” The Court replied, “No.” 

“Then” said the Doctor, rising in his chair, “I can answer your 
question truthfully, that, as yet, in the absence of the pathological re- 
port and in the absence of the chemical report, I know of no legal evi- 
dence which would cause me to alter the opinion expressed in my death 
certificate.” 

(lu) In this case the question was wliether the accused was sane 
or insane at the time of the commission of the offence. One Dr. Hamil- 
ton had been retained by the defence and had made a special 
study of the accused’s case, had visited him for weeks at the prison, and 
had prepared himself for a most exhaustive exposition of liis mental 
condition. “Upon calling him to the witness chair, however, couiwel 
for the accused (Mr. Howe) did not question his witness so as to lay be- 
fore the jury the extent of his experience in mental disorders, and his 
familiarity with all forms of insanity, nor develop before them the 
doctor’s peculiar opportunities for judging correctly of the prisoner s 
present condition. The advocate evidently looked upon the advocates 
in charge of the prosecution as a lot of inexperienced youngsters, who 
would cross-examine at great length and allow the witness to make 
every answer tell with double effect when elicited in cross-examination 
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his 

the 


by counsel for the Crown.” Counsel for the accused contented himself 
with these two questions and answers : 

Q. “Dr. Hamilton, you .have examined the prisoner at the Bar, 

have you not ?” 

A. “I have, Sir.” . 

Q. “Is he, in your opinion, sane or insane ( 

A “Insane,” said Dr. liainilton. 

“You may cross-examine,” thundered the counsel with one of 
characteristic gestures. Tliere was a liurried consultation between 
advocates for the Crown. 

“We have no questions,” remarked Mr. NicoU, quietly. 

“What.” exclaimed Howe, “not ask the famous Dr. Hamilton 
a Question ? Well. I will, and turning to the witness began to ask him 
how close a study he had made of the prisoner’s symptonis, 
upon objection by the counsel for the prosecution, the Court ^‘^ected 
the witness to leave the witness-box as liis testimony was concluded 
and ruled that, inasmuch as the direct examination had been finished, 
and there had been no cross-examination, there was no course open to 
Mr. Howe but to call his next witness.” Welman s Art of Cross-Exami- 
nation, pp. 77 to 79. 


(v) In this case a young woman of somewhat prepossessing appearance 
was charged with poisoning her husband. They were people in a humble 
class of life, and it was suggested that she had committed the act to 
obtain possession of money from a burial fund, and also that she was 
on terms of improper intimacy with a young man in the neighbourhood. 
A minute quantity of arsenic was discovered in the body of the deceased, 
which, in the defence, was accounted for by the suggestion that poison 
had been used carelessly for the destruction of rats. The Judge, ftir. 
Baron Parke, charged the jury not unfavourably to the prisoner dwelling 
pointedly upon the small quantity of arsenic found in the body, and 
the jury without much hestitatioii acquitted her. Dr. Taylor, the 
Professor of Chemistry and an experienced witness, had proved the 
presence of arsenic, and, to the great disappointment of the solicitor, 
who desired a severe cross-examination, counsel for accused did not ask 
him a single question. He was sitting on the Bench and near the Judge, 
who, after he had summed up and before the verdict was pronounced, 
remarked to him that he was surprised at the small amount of arsenic 
found ; upon which Taylor said that if he had been asked the question, 
he should have proved that it indicated under the circumstances de- 
tailed in evidence, that a very large quantity had been taken. The 
Professor had learned never to volunteer evidence, and the counsel for 
the prosecution had omitted to put the necessary question. Mr. Baron 
Park, having learned the circumstance by accidental means, did not 
feel warranted in using the information and this is a good lesson in the 
art of silent cross-examination. 


(w) Carlyle Harris was a gentleman’s son, with all the advantages 
of education and breeding. In his twenty-second year, and just after 
graduating with Honours from the College of Physicians and Surgeons in 
New York City, he was indicted and tried for the murder of Miss Helen 
Potts, a young, pretty, intelligent and talented school girl in attendance 
at Miss Day’s Ladies Boarding School, *on Ith ^ Street, New York 
City. 
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Harris had made the acquaintance of Miss Potts in the summer of 
1889, and all during the winter paid marked attention to her. The 
following spring, while visiting her uncle, who was a doctor, she was 
delivered of a four months’ child, and was obliged to confess to her 
mother that she was secretly married to Harris under assumed names, 
and that her student husband had himself performed an abortion upon 
her. ^ 

Harris was sent for. He acknowledged the truth of his wife’s 
statements, but refused to make the marriage public. From this time 
on. till the day of her daughter’s death, the wretched mother made 
every effort to induce Harris to acknowledge his wife publicly. She 
anally wrote to him on the 20th of January, 1891, “You must go on 
the 8th of February, the anniveriary of your secret mirriage, before a 
minister of the Gospel, and there have a Christian marriage performed 
—no other course than this will any longer be satisfactory to me or keep 
me quiet.” ^ 

That very day Harris ordered at an apothecary store six capsules, 
each containing grains of quinine and of a grain of morphine,’ 
and had the box marked : “C. W. H. Student. One before retiring.” 
Miss Potts had been complaining of sick headaches, and Harris gave 
her four of these capsules as an ostensibe remedy. He then wrote to 
Mrs. Potts that he would agree to her terms “unless some other way 
could be found of satisfying her scruples,” and went hurriedly to Old 
Point Comfort. Upon hearing from his wife that the capsules made 
her worse instead of better, he still persuaded her to continue taking 
them. On the day of her death she complained to her mother about 
the medicine Carlyle had given her, and threatened to throw the box 
with the remaining capsule out of the window. Her mother persuaded 
her to try this last one which she ])romised to do. Miss Potts slept 
in a room with three classmates, who, on this particular night, had 
gone to a symphony concert. Upon their return they found Helen 
sleep, but woke her up and learned from her that she had been having 
“such beautiful dreams,” she “had been dreaming of Carl.” Then 
she complained of feeling numb, and becoming frightened, begged 
the girls not to let her go to sleep. She repeated that she had the 
medicine Harris had given her, and asked them if tliey thought it 
possible that he would give her anything to harm her. She soon fell 
into a profound coma, breathing only twice to the minute. The doctors 
worked over her for eleven hours without restoring her consciousness, 
when she stopped breathing entirely. 

The autopsy, fifty-six days afterwards, disclosed an apparently 
healthy body, and the chemical analysis of the contents of the stomach 
disclosed the presence of morphine but not of quinine, though the 
capsules as originally compounded bv the druggist contained twenty- 
seven times as much quinine as moriihine. 

This astounding discovery led to the theory of the prosecution 
that Harris had emptied the contents of one of the capsules, had • 
substituted mo^hine in sufficient quantities to kill, in place of the 
4^ grains of quinine (to the eye, powdered quinine and morphine are 
identical), and had placed this fatal capsule in the box with 
the other three harmless ones, one to be taken each night. He had 

fled from the city, not knowing wliich day would brand him a 
murderer. 
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Immediately after his wife’s death Harris went to one of his medi- 
cal friends and said : “I only gave her four capsules of the six I had 
made up ; the two I kepi out roill shozo that they are perfectly harmless. 
No jury can convict me with those in my possession ; they can be analysed 
and proved to be harmless.'" 

They were analysed and it was proved that the prescription had 
been correctly compounded. But often times the means a criminal 
uses in order to conceal his deed are the very means that Providence 
employs to reveal the sin that lies hidden in his soul. Harris failed 
to foresee that it was the preservation of these capsules that would really 
convict him. Miss Potts had taken all that he had given her, and no 
one could ever have been certain that it was not the druggist’s awful 
mistake, had not these retained capsules been analysed. When Harris 
emptied one capsule and re-loaded it with morphine, he had himself 
come the druggist. 


It was contended that Harris never intended to recognize Helen 
Potts as his wife. He married her in secret, it appeared at the trial, 
— as it were from his own lips through the medium of conversation 
with a friend — “because he could not accomplish her ruin in any other 
way.” He brought her to New York, was married to her before an 
alderman under assumed names, and then having accomplished his 
purpose, burned the evidence of their marriage, the false certificate. 
Finally, when the day was set upon which he must acknowledge her as 
his wife, he planned her death. * 

The late Recorder, Frederick Symth, presided at the trial with 
great dignity and fairness. The prisoner was ably represented by John 
A. Taylor, Esq., and William Travers Jerome, Esq., subsequently district 
attorney of New York. 

Mr. Jerome’s cross-examination of Professor Withaus, the leading 
chemist for the prosecution, was an extremely able piece of work, and 
during its eight hours disclosed an amount of technical information and 
research such as is seldom seen in our Courts^ 


Had It not been for the witness’s impregnable position, he certainly 

would have succumbed before the attack. The length and technicality 

ot the examination render its use impracticable in this connection : but 

students of cross-examination who find 

in so remote a 

oranch of the advocate s equipment as a knowledge of chemistry. 

defence consisted entirely of medical testimony, directed 
wfti fK *‘®^**"S a doubt as to the prosecution theory that morphine 

suggestIvTof deltif of our witnesses was 

SImor ^ disease, a brain 

defbnees^^ epilepsy, uremia. In fact, the multiplicity of their 

all but ^ weakness. Gradually they were forced to abandon 
that W possible causes of death, that by morphine poisoning and 
questio^^ poisoning This narrowed the ^ssue ^dow^To U,e 

i^t TlatenUS^ V caused death, or was 

the form rtf ^ superinduced and brought to li<Tht in 

In oL th'* ‘"th """" ? 

was guilty ; m the other he was innocent. 

His direct testimony was to the effect that-basing his opinion 
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partly upon wide reading of the literature on the subject, and what 
seemed to him to be the gericral consensus of ])rofessional opinion 
about it, and ''■very largely on his own experience^' — no living doctor 
can distinguish the coma of morphine from that of kidney disease ; and 
as the theory of the criminal law is that, if the death can be equally 
as well attributed to natural causes as to the use of poison, the jury 
would be bound to give the prisoner the benefit of the doubt and acquit 
him. 

If any of the jurors credited this testimony, — the witness gave 
the reasons for his opinion in a very quiet, conscientious, and impressive 
manner, —there certainly could be no conviction in the case, nothing 
better than a disgraeement of the jury. It w’as certain Harris had 
given the capsule, but unless his wife had died of morphine poisoning, he 
was innocent of her death. 

It w'as apparent that the witness would stand any amount of tech- 
nical examination, and easily get the better of the cross-examiner if such 
matters were gone into. He had made a profound impression. The 
Court had listened to him with breathless interest. He must be dealt 
with gently and, if possible, led into self-contradictions where he was 
least prepared for them. 

The cross-examiner sparred for an opening with the determination 
to strike quickly and to sit down if he got in one telling blow. The 
first one missed aim a little, but the second brought a peal of laughter 
from the jury and the audience, and the witness retired in great con- 
fusion. Even the lawyers for the defence seemed to lose heart, and 
although two hours before time of adjournment, begged the Court for a 
recess till the following day. 

The following extracts from the cross-examination of the doctor 
called in by the defence may well be noted : — 

Q. (Quietly). “Do you wdsh the jury to understand, doctor, that 
Miss Helen Potts did not die of morphine poisoning ?” 

A. “I do not swear to that.” 

Q, “What did she die of ?” 

A. • “I don’t swear what she died of.” 

Q. “I understood you to say that in your opinion the symptoms 
of morphine could not be sworn to with positiveness. Is that correct . 

A. “I don’t think they can, with positiveness.” 

Q. “Do you wish to go out to the world as saying that you 
never diagnosed a case of morphine poisoning excepting when he had an 
autopsy to exclude kideny disease ?” 

A. “I do not. I have not said so.” 

Q. “Then you have diagnosed a case on symptomsa lone , 
yes ? or no ? I want a categorical answer.” . 

A. (Sparring). “I would refuse to answer that question cate^ri* 
cally ; the word ‘diagnosed’ is used with tvvo different meanings. One 
has to make what is known as a ‘working diagnosis’ when he is called to 

a case, not a ‘positive diagnosis’.” ^ . . 9,> 

Q. “When was your last case of opium or morphine poisoning i 

A. “I can’t remember which was the last.” 

Q. (Seeing an opening). “I don’t want the name of the patient. 
Give me the date approximately, that is, the year — but under oath. 

A. “I think the last was some years ago.” 

Q. “How many years ago ?” 
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A. (Hesitating). “It may be eight or ten years ago.” 

Q. “Was it a case of death from morphine poisoning i 
A. “Yes, sir,” 

Q. “Was there an autopsy ?” 

A. “No, sir.” . 

Q. “How did you know it was a death from morphine, it, as you 

said before, such syni])toins cannot be distinguished ? 

A. “I found' out from a druggist that the woman liad taken seven 

grains of morphine.” 

Q. “You made no diagnosis at all until you heard from the 
druggist ?” 

A. “I began to give artificial respiration.” 

Q. “But that is just what you would do in a case of morphine 
poisoning?” 

A. (Hesitating). “Yes, sir. I made, of course, a working 
diagnosis. ” 

Q. “Do you remember the case you had before that ?” 

A. “I remember another case.” 

Q. “When was that ?” 

A. “It was a still longer time ago, I don’t know the date.” 

Q. “How many years ago, on your oath ?” 

A. “Fifteen, probably.” 

Q. “Any others ?” 

A. “Yes, one other.” 

Q. “When ?” 

A. “Twenty years ago.” 

Q. “Are these tluee cases all you can remember in your 
experience ?” 

A. “Yes, sir,” 

Q. (Chancing it). “Were more than one of them deaths from 
morphine ?” 

A. “No, sir, only one.” 


Q. (Looking at the jury somewhat triumphantly). “Then it all 
comes down to this : you have had the experience .of one case of 
mor{)hinc poisoning in the last twenty years ?” 

A. (In a low voice). “Yes, sir, one that I can remember.” 

Q. (Excitedly). “And are you willing to come here from Phila- 
delphia, and state that the New York doctors who have already testified 
against you and who swore they had had seventy-five similar cases in 
their own practice, arc mistaken in their diagnosis and conclusions ?” 

A. (Embarrassed and in a low tone). “Yes, sir, I am.” 

did y^‘ death, 

A. “No, sir.” 

Iier Physicians say that thay attended 

ner and observed her symptoms for eleven hours before death ?” 

A. “Yes, sir.” 

willing to go on record, with your one experience in 

doctor enn ^'^^re and saying that you do not believe our 

doctors can tell morphine poisoning when they see it ?” 

A. “xes, sir.” 

“You have stated, have you not, that the symptoms of mor- 

phmepoisomne cannot be told with positiveness ?” 

A. “Yes, sir.” 
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Q. “You said you based that opinion upon your own experience 
and it now turns out you have seen but one case in twenty years ?’* 

A. “I also base it upon my reading,” 

Q. (Becoming almost contemptuous in manner). “Is your read- 
ing confined to your own book ?” 

A. (Excitedly). “No, sir, I say no.” 

Q. “But I presume you embodied in your own book the results of 
your reading, did you not ?” 

A. (A little apprehensively). “I tried to, sir.” 

It must be exj)lained here that the attending physicians had said 
that the pupils of the eyes of Helen Potts were contracted to a pin- 
point, so much so as to be practically unrecognizable, and symmetri- 
cally contracted — that this symptom was the one invariably present in 
coma from morphine poisoning, and distinguished it from all other 
forms of death, whereas in the coma of kidney disease one pupil 
would be dilated and the other contracted ; they would be unsym- 
metrical. 

Q. (Continuing). “Allow me to read to you from your own 
book on page 166, where you say (reading), ‘I have thought that 
inequality of the pupils* — that is, wliere they are not symmetrically 
contracted — ‘is proof that a case is not one of noreotism — of morphine 
poisoning — but Professor Taylor has recorded a case of morphine 
poisoning in xuhich it (the unsymmetrical contraction of the pupils) 
occurred,''. Do I read it as you intended it ?” 

A. “Yes, sir.” 

Q. “5o until you heard of the case that Processor Taylor reported, 
you had always supposed symmetrical contraction of the pupils of the eye 
to be the distinguishing symptom of morphine poisoning, and it is on this 
that you base your statement that the New York doctors could not tell 
morphine poisoning positively when they sec it ?" 

A. (Little realising the point). “Yes, sir.” 

Q. (Very loudly). "Well, sir, did you investigate that case far 
enough to discover that Professor Taylor's patient had otic glass eye V' 

A. “I have no memory of it.” 

Q. “That has been proved to be the case here. You had better 
go back to Philadelphia, sir.” 

There were roars of laughter throughout the audience as counsel 
resumed his scat and the witness walked out of the court-room. It is 
difficult to reproduce in j)rint the effect made by this occurrence, but 
with the retirement of this witness the defendant’s case suffered a col- 
lapse from which it never recovered. See Wellman, pp. 310 — 321. 

{vii) A very prominent physician advised a woman who had been 
his house-keeper for thirty years, and who had broken her ankle in 
consequence of stepping into an unprotected hole in the street pavement, 
to bring suit against the city corporation to recover very heavy dam- 
ages. There was very little defence to the principal cause of action : 
the hole in the street was there, and the j^Iaintiff had stepped into it ; 
but her right to recover substantial damages was vigorously 
contested. 

Her principal, in fact her only medical witness, was her employer, 
the famous physician. The doctor testified to the plaintiff’s sufferings, 
described the fracture of her ankle, explained how he had himself set 
the broken bones and attended the patient, but affirmed that all his 
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,>fforts were of no avail, as he could bring about nothing but a most im- 
^e^ect^umon of the bo’nes, and that his house keeper a naost respest- 
ahl«^ and estimable lady, would be lame for life. His manner on enc 
witness-stand was exceedingly dignifled and f™"'"’, 

nressed the iury. A large verdict was certain to be the result unless 
thrwUness’s hoW upon the jury could be broken on his cross-examina- 
tion There was no reason known to counsel why this ankle should 

not have healed promptlv. as such fractures usually do ; but how to 

make the jury realize* the fact was the question. The intimate Personal 
acquaintance between the cross-examiner and the witness was another 

embarrassment. 


The following cross-examination was conducted, in the most ami- 
cable manner possible, each question being asked in a tone almost of 

apolog)'. 

Counsel “Wc all know, doctor, that you have a large and lucra- 
tive family practice as a general practitioner ; but is it not a fact that 
in this great city, where accidents arc of such common occurrence, 
surgical cases are usually taken to the hospitals and cared for by ex- 
perienced surgeons ?’* 


Doctor. “Yes, sir, that is so.” 

Counsel “You do not even claim to be an experienced surgeon ? 
Doctor. “Oh, no sir. I liave the experience of any general 
practitioner.” 

Counsel “What would be the surgical name for the particular 

form of fracture that this lady suffered ?” 

Doctor. “What is known as a Potts’ fracture of the ankle.” 
Counsel “That is a well-recognised form of fracture, is it not ?” 
Doctor. “Oh, yes.” 

Counsel “Would you mind telling the jury about when you had 
a fracture of this nature in your regular practice, the last before this 
one ?” 

Doctor. “ I should not feel at liberty to disclose the names of my 
patients.” 

Counsel. “ I am not asking for names and secrets of patients — 
far from it. I am only asking for the date, doctor ; but on your oath.” 
Doctor. “ I couldn’t possibly give you the date, sir.” 

Counsel. “ Was it within the year preceding tliis one ? ” 

Doctor. “ I would not like to say, sir.” 


Counsel. “I am sorry to press you sir, but I am obliged to demand 
a positive answer from you whether or not you had had a similar case 
of ‘Potts’ fracture of the ankle’ the year preceding this one ? ” 

Doctor. “ Well, no, I cannot remember that I had.” 

Counsel. “ Did you have one two years before ? ” 

Doctor. “ I cannot say.” 

Counsel “ Did you have one within five years preceding tlie 
plaintiff’s case ? ” 

Doctor. “ I am unable to say positively,” 

Cowtsel. “ Will you swear that you ever had a case of ‘ Potts* 

- fracture’ within your own practice before this one ? I tell you frankly, if 

you say you have, I shall ask you day and date, time, place and 
circumstances.” 

Doctor. (Much embarrassed) “ Your question is an embarrassins 
one. I should want time to search my memory.” 
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Counsel. “ I am only asking you for your best memory as a gentle- 
man, and under oath.” ^ 

Doctor. “ If you put it that way, I will say I cannot now 
remember of any case previous to the one in question, excepting as a 
student in the hospitals.” 

Counsel. “ But does it not require a great deal of practice and 
experience to attend successfully so serious a fracture as that involving 
the ankle joint ? ” ^ 

Doctor, “ Oh, yes.” 

Counsel. “ AVell doctor, speaking frankly, won’t you admit that 
‘Potts fractures’ are daily being attended to in our hospitals by experi- 
enced men, and the use of the ankle fully restored in a few months’ 
time ? ” 

Doctor. “ That may be, but much depends upon the age of the 
patient ; and again, in some cases, nothing seems to make the bones 
unite.” 

Counsel. (Taking up the lower bones of the leg attached and 
approaching tlie witness). Will you please take these, doctor, and tell 
the jury whether in life they constituted tlie bones of a woman’s leg 
or a man’s leg ? ” 

Doctor. It is diflicult to tell sir.” 

Counsel. “ What, can’t you tell the skeleton of a woman’s leg 
from a man’s, doctor ? ” 

Doctor. “ Oh yes, I should say it was a woman’s leg.” 

Counsel. “ So, in your opinion, doctor, this was a woman's 
leg ? ” (It was a woman’s leg.) 

Doctor. (Observing counsel’s face and thinking he had made a 
mistake) “ Oh, I beg your pardon, it is a man’s leg of course. I had 
not examined it carefully.” 

Counsel. “ Would you be good enough to tell the jury if it is the 
right leg or the left leg ? ” 

Doctor. “ That is the right leg.” 

Counsel. (Astonished). *• What do you say, doctor ? ” 

Doctor. “ Pardon me, it is the left leg.” 

Counsel. “ Were you not right the first time, doctor ? Is it not in 
fact the right leg ? ” 

Doctor. “ I don’t think so ; no, it is the left leg.” 

Counsel. (Bringing from under the table the bones of the foot 
attached together, and handing it to the doctor.) “ Picase put the 
skeleton of the foot into the ankle joint of tlic bones you already have 
in your hand and then tell me whether it is the right or left 
leg. ” 

Doctor. (Confidently) “ Yes, it is the left leg, as I said before.” 

Counsel. (Uproariously) “ But. doctor, don’t you see you have 
inserted the foot into the knee joint ? Is that the way it is in life ? ” 

The doctor amid roars of laughter from the jury, in which the 
entire court-room joined, hastily readjusted the bones and sat blush- 
ing to the roots of his hair. Counsel waited until the laughter 
had subsided and then said quietly, “ I think I will not trouble 
you further, doctor.” Tlie result was only nominal damages. See 
Wellman, pp. 80 — 87. 

{viii) One Elison was tried for felonious assault upon Henriques 
who had premptorily directed that tfie said Elison should cease pay- 



OF DOCTOR OR MEDICAL WITMESS 


589 


,,g l.is attentions to his daughter Mr. ^oeme.^ Jhe 

certain compromising letters a ? jj Nocmc denied having 

laciv to Elison was brought s. well-known expert 

eU written those letters^ JlfrvostZ the identity of \he 
in handwriting- was studied the letter m 

“'..“i- irtr-fiS' s .. 

c\amination of the expert witness 

rl »Lw •• Mr. Ames, as I understand you, you were given only 
onc sample of the lady's genuine liand-wnting,^ and > ou ase > our 
opinion upon the single exhibit ; is that correct . , . .i t 

..Vo- ..'r there was only one letter given me, but that 

was qidt^T'loiig oueVand afforded' me great opportunity for com- 

-^Vonld it not assist you if you wore given a number of 

iior With which to xi conipr^rison % ^ i ^ 

Witness. ‘ Oil yes. the more samples I had of genuine handwriting. 

tlie more valuable mv conclusion would become. r^uiinfr 

Counsel (taking from among a bundle of papers a letter, fok ^ 

down the signature and handing it to the witness). you mind 

taking this Sue and compart with the others and then tell n. if 

tliat is the same handwriting ?” , , ^ “AVc .tir 

Witness (examining paper closely for a few minutes). Acs, sir, 

I should say tliat was the same handwriting. ’ . 

Counsel. “Is it not a fact, sir, that the same individual may write 
a variety of hands upon different occasions and with different pens ' 
Witness. ‘Oh yes sir ; they might vary somewhat. 

Counsel (taking a second letter from his files, also folding over 
the signature and handing it to the witness). ‘AVon t you kindly take 
this letter also, and compare it with the others you have . 

(examining the letter). “Yes, sir, that is a variety 

same penmanship.” 

Counsel. “Would you be willing to give it as your opinion that it 
was written by the same person ?” 

Witness. “I cerUiinly would, sir.” 


of the 


Counsel (taking a third letter from his files, again folding over the 
signature, and handing to the witness). “Be good enough to take just 
one more sample. I don’t want to weary you and say if this last one is 
also in the lady’s handwriting.” 

Wihirss (appearing to examine it closely, leaving the witncss-chair 
and going to the window to complete his inspection). “Yes, sir, you 
understand I am not swearing to a fact, only an opinion.” 

Counsel (good nnturedly), “Of course I understand ; but is it your 
honest opinion as an expert that these three letters are all in the same 
hand-writing ?” 

“I say yes, it is my honest opinion.” 

Counsel. “Now, sir, won’t you please turn down the edge where I 
folded over the signature to the first letter I handed you, and read aloud 
to the Jury the signature ?” 

Witness (unfolding the letter and reading triumphantly) “Lila 
Naome.” 
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Counsel. “Please unfold the second letter and read the signature ” 
U (reading). “William Henriques ” ^ 

Counsel. “Now the third, please.” 

•■FrankEnroi'”'“"“"^ ■^■"barrassment). 

After this cross-examination of the expert, the alleged com- 
promising letters were never rca<l to the Jury. See Wellman, pp. 87— 


* a. of 1898 habeas corpus proceedings were insti- 

tuted in New York to obtain the cnstudy of a child. The question of the 
lather s sanity or insanity at the time he executed a certain deed of 
guardianship was the issue in the trial. 

.. well-known alienist, who for the past ten year.s has appeared in 
the ISew York Courts upon one side or tlie other in pretty nearly every 
important case involving tlie question of insanity, was retained by the 
petitioner to sit in Court during the trial and observe the actions, de- 
meanour, and testimony of the father, the alleged lunatic, while he was 
giving his evidence upon the witness-stand. 

At the close of the father’s testimony this expert witness was 
himself called upon to testify as to the result of his observation, and was 
interrogated as follows : — 

Counsel. “ Were you present in Court yesterday when the de- 
fendant in the present ease was examined as a wdtness ? ” 

Witness. “ I was.” 

Counsel. “ Did you see him about the court-room before he took 
the witness-stand ? ” 

Witness, “ I observed him in this court-room and on the witness- 
stand on Monday.” 

Counsel. “ You were sitting at the table here during the entire 
session ? ” 

Witness, “ I was sitting at the table during this examination.” 

Counsel. “ You heard all this testimony ? ” 

Witness. “ I did.” 

Counsel. “ Did you observe his manner and behaviour while 
giving his testimony ? ” 

“ I did.” 

Counsel. “ Closely ? ” 

Witness. “ Very closely.” 

Upon being shown certain specimens of the hand-writing of the 
defendant, the examination proceeded as follows : — 

Counsel. “Now, doctor, assuming that the addresses as on these 
envelopes were written by the defendant some three or more years 
ago, and that the other addresses shown you and the signature attach- 
ed thereto were written by him within the last year, and taking into 
consideration at the same time tlie defendant’s manner upon the 
witness-stand, as you observed it, and his entire deportment while 
under examination, did you form an opinion as to his present mental 
condition ?” 

Witness. “I formed an estimate of his mental condition from my 
observation of him in the court-room and while he was giving his 
testimony and from an e.xamination of these specimens of handwriting 
taken in connection with the observation of the man himself.” 
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Counsel. “What in your opinion was his mental condition at the 
time he gave his testimony ?” 

The Court, “I think, doctor, that before you answer that question 
it would be well for you to tell us what you observed upon which you 
based your opinion.” 

Wiimss. “It appeared to me that upon the witness-stand the 
defendant e.xhibitcd a slowness and hesitancy in giving answers to per- 
fectly distinct and easily comprehensible questions, which was not 
consistent with a sound mental condition of a person of his education 
and station in life. I noted a forgetfulness, particularly of recent 
events. I noted also an expression of face which was peculiarly charac- 
teristic of a certain form of mental disease ; an expression of, I won't, 
say hilarity, but a fatuous, transitory smile, and exhibited upon occa- 
sions wliich did not call in my opinion for any such facial expression, 
and which to alienists possesses a peculiar significance. As regards 
these specimens of handwriting which I have been shown, particularly 
the signature to the deed, it appears to me to be tremulous and to show 
a want of co-ordinating power over the muscles which were used in 
making that signature.” 

In answer to a hypothetical question describing the history of the 
defendant’s life as claimed by the petitioner, the witness replied : — 

“My opinion is that the person described in the hypo- 
thetical question is suffering from a from of insanity known as paresis 
in the stage of dementia.” 


Upon the adjournment of the day’s session of the Court, the wit- 
ness was requested to take tlie deed (the signature to whicli was the 
writing which he had described as “tremulous” and on which he had 
based his opinion of dementia) and to read it carefully ov’ernight. The 
following morning this witness resumed the stand and gave it as 
his opinion that the defendant was in such a condition of mind 
that he could not comprehend tlie full purpose and effect of that 
paper. 

The doctor was here turned over to defendant’s counsel for cross- 
examination. Counsel jumped to his feet and taking the witness off his 
guard, rather gruffly shouted : — 


Counsel. “In your opinion, what were you employed to come 
here for ?” 

Witficss (after hesitating a considerable time). “I was employed 

to come here to listen to the testimony of Ihe defendant, the fatlier of 

this child whose guardianship is under dispute.” 

Counsel. “Was that a simple question that I put to you ? Did 
you consider it simple.” 

“A perfectly simple question.” 

then about answering it 

Witness. “I always answer deliberately ; it is my liabit.” 

Counsel. “Would that be an evidence of derangement in 
mental faculties, Doctor, — the slowness with which you answer ?” ^ 

correc%!^^'^‘ making an effort to answer your questions 

perhaps the defendant was making an effort to 
answer questions correctly the othe day ?” ^ eiiort to 

Witness. “He was undoubtedly endeavouring to do so.” 
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Counsel. “You came liere for the avowed purpose of watching 
the defendant, didn’t you ?” 

“I came here for the purpose of giving an opinion upon 
his mental condition.” 

Counsel. “Did you intend to listen to his testimony before form- 
ing any opinion ?” 

“I did.” 

Counsel (now smiling). “One of the things that you stated as in- 
dicating that disease of paresis was the defendant’s slowness in 
answering simdle questions, w'as’t it. 

“It was.” 

Counsel. “No, in forming your opinion, you based it in part on his 
handwriting, did you not ?” 

Witness. “I did, as I testified yesterday.” 

Counsel. “And for that purpose you selected one signature to a 
particular instrument and threw out of consideration certain envelopes 
which were handed to you ; is that right ?” 

Witness. “I examined a number of signatures, but there was only 
one which showed the characteristic tremor of paresis, and that was the 
signature to the instrument.” 

The witness was here shown various letters and writings of the de- 
fendant executed at a later date than the deed of guardianship. 

Counsel. “Now, doctor, what luivc you to say to these later 

writings ?” 

Witness. “They are specimens of good liaiidwriting. If you wish 
to draw it out, they do not indicate any disease — paresis or any other 
disease.” 

Coun.cl. “Do you think there has been an improvement in the de- 
fendant’s condition meanwhile ?” 

Witness. “I don’t know. There is certainly a great improvement 
in his handwriting.” 

Counsel. “It would appear, then. Doctor, that you selected from 
a large mass of papers and letters only one which showed nervous 
trouble, and do you pretend to sa^' that you consider that as fair ?” 

“I do, because I looked for the one that showed the most 
nervous trouble, although it is true I found only one.” 

Counsel. “How many specimens of handw'riting were submitted to 
you from which you made the selection V” 

“Some fifteen or twenty.” 

Counsel. “Doctor, you arc getting a little slow in your answers 
again. ” 

Witness. “I have a right ; my answers go on the record. I have 
a right to make them as exact and careful as I please ?” 

Counsel (sternly). “The defendant was testifying for his liberty 
and the custody of his child ; he had a right to be a little eareful ; don t 
you think he had ?” 

Witness. “Undoubtedly.” 

Counsel. “You also expressed the opinion that the defendant 
could not understand or comprehend the meaning of the deed of 
guardianship that has been put in your hands for examination over- 
night ?” 

Witness. “That is my opinion.” 

Counsel. “What do you understand to be the effect of this 
paper ?” 
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Witness. "The effect of that paper is to appoint, for » 
consideration, Mrs. Blank as the guardian of defendant s , 

rempower her and to give her all of the rights and pnvaeges which 
such guardianship involves, and Mrs, Blank agrees on her part to defend 
Xsufts for wrongful detention as if it were done by the defendant h m- 
self and the defendant empowers her to act for him as if it were by him 
self in that capacity. That is my recollection." 

Counsel. "What that paper really accomplishes is to transfer the 
management and care and guardianship of the child to Mrs. Blank. 

isn’t it ?" 

"I don’t know. I am speaking qply as to what bears on 

his mental condition.’’ , , , 

Counsel. "Do you know whether that is wliat the paper accom- 


plishes . 11 T T J 

Witness. "I have given you my recollection as well as I can, I read 

the paper over once.*’ 

Counsel. "I am asking you what meaning it conveyed _ to your 
mind, because I am going to give the defendant that distinguished 
honour of contrasting his mind with yours.’’ 

Witness. "I should be very glad to be found inferior to his. I wish 
he were different.” 


Counsel. "When the defendant testified about that paper, he was 
asked the same question that you w’ere asked, and he said ‘I know it was 
simply a paper supposed to give Mrs. Blank the management and care of 
my child.’ Don’t you think that was a pretty good recollection of the 
contents of the paper from a man in the state of dementia that you have 
described ?” 


Witness. "Very good.” 

Counsel. "Rather remarkable, wasn’t it ?” 

Witness. "It W'as a correct interpretation of the paper.” 

Counsel. "If he could give that statement on the witness-stand in 
answer to hostile counsel, do you mean to say that he couldn’t compre- 
hend the meaning of the paper ?” 

Witness. "He was very uncertain, hesitating, if I recollect, about 
that statement. He got it correct, that’s true,” 

Counsel. "Then it was the manner of his statement and not the 
substance that you are dealing with ; is that it ?” 

^ Witwss. "He stated that his recollection was not good and he 

didn t quite recollect what it was, but subsequently he made that 
statement.” 


Counsel. "Don’t you think that it was remarkable for him to have 
been able to recollect from the seventh day of June the one great fact 
concerning this paper,, to wit ; that he had given the care and main- 
tenance of his daughter to Mrs. Blank ?” 


Witness. 
Counsel. 
Witness. 
Counsel. 
Witness. 
Counsel. 
dement ?” 

Witness. 


"He did recollect it,” 

“It is a pretty good recollection for a dement, isn’t it 
"He recollected it.” 

"Is that a good recollection for a man dement ?” 

"It is.” 

"Isn’t it a good recollection for a man who is not a 
"He recollected it perfectly.” 



594 


CROSS-EXAMINATION 


Counsel. “Don’t you understand, Doctor, that the man who can 
describe a paper is one sentence is considered to have a better mind 
than he who takes half a dozen sentences to describe it ?” 


Witness. “A great deal better mind.” 

Counsel. “Then the defendant rather out-distanced you in des- 
cribing that paper ?” 

Witness. “He was very succinct and accurate.” 

Counsel. “And that is in favour of his mind as against yours ?” 

Witness. “As far as that goes.” 

Counsel. “Now we will take up the next subject, and sec if I 
cannot bring the defendant’s mind up to your level in that particular. 
The next thing you noticed, you say, was the slowness and hesitancy 
with which he gave his answers to perfectly distinct and easily com- 
prehensible questions ?” 

ITtiness. “That is correct.” 

Counsel. “But you have shown the same slowness and hesitancy 
to-day haven't you ?” 

Witness. “I have shown no hesitancy ; I have been deliberate.” 

Counsel. “What is your idea of the difference between hesitancy 
and deliberation, Doctor ?” 

Witness, “Hesitancy is what I am suffering from now ; I hesitate 
in finding an answer to that question.” 

Counsel. “You admit there is hesitation ; isn’t that so ?” 

Witness. “And slowness is slowness.” 

Counsel. “Then we have got them both from you now. You are 
both slow and you hesitate, on your own statement ; is that so, 
Doctor ?” 

“Yes.” 

Counsel. “So the defendant and you are quite akin on that ; is 
that right ?” 

Witness. “I admit no slowness and hesitancy. I am giving 
answers to your questions as carefully and accurately and frankly and 
promptly as I can.” 

Counsel. “Wasn’t the defendant doing that ?” 

Witness. “I presume he was.” , . -j 

Counsel. “What was the next thing that you observed besides 

his slowness and liesitancy, do you remember ? 

Witness. “You will have to refresh my memory.” 

Counsel (quoting). ‘ “I noted a forgetfulness, particularly of recent 

events.’ You think the defendant is even with you now, on forgetful- 
ness don’t you ?” 


Witness. “It looks that way.” ... 

Counsel. “You say further, ‘I noted an expression of face whicli 

was peculiarly characteristic of a certain form ot mental disease , 
noticed particularly an expression of I won’t say hilarity, but a la 
transitory smile, on occasions which did not call, in my opinion, 
any such facial expression. Would you think it was extraordinary 
there should be a supercilious smile on the face of a sane man u 
some circumstances ?” 


WilTWSs. “I should think it would be very extraordinary/’ 
Counsel. “Doctor, he might have had in mind the fact of the 
little talk you and I were to have this afternoon. That m g 
brought a smile to his face ; don’t you think so . 
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“I do not.” ^ , _ , , . 

Counsel. “If as he sat there he had an idea of what I would ask 

you and wiiat your testimony would be, don't you think he was justined 
in having an ironical expression upon his face ?” 

Witness. “Perhaps.” 

Counsel. “It comes to this, tlien. you selected only one specimen 

of tremulous handwriting ?” 

Witness. “ I said so.” 

Counsel. “ You yourself have shown slowness in answering my 
questions ?” 

Witness. “Sometimes.” 

Counsel. “And forgetfulness ?” 

“You said so.” 

Counsel. “And you admit that any sane man listening to you 
would be justified in having an ironical smile on liis face ?” 

Witness. (No answer.) 

Counsel. “You also admitted that the man you claim to be 
insane, gave from memory a better idea of the contents of this legal 
paper than you did although you had examined and studied it 
overnight ?” 

T Vi tness. “Perhaps.” 

Counsel (condescendingly). “You didn’t exactly mean then that 
the defendant was actually deprived of his mind ?” 

n77ne55. “No, he is not deprived of his mind, and I never intend- 
ed to convey any such idea.” 

Counsel. “Then, after all, your answers mean only that the 
defendant has not as much mind as some other person ; is that it ?” 

“Well, my answers mean that he has paresis with mental 
deterioration, and, if you wish me to say so, not as much mind as some 
other people ; there are some people who have more and some who 
have less,” 

Counsel. “He has enough mind to escape an expression which 
would indicate the entire deprivation of the mental faculties.” 

II^j7ncs«. “Yes.” 

Counsel. “He has enough of mind to write the letters of which 
you have spoken in the highest terms ?” 

Witness. “I have said they were good letters.” 

Counsel. “He has enough mind to accurately and logically describe 
this instrument, the deed of guardianship, which he executed ?” 

Witness. “As I have described.” 

Counsel. “He probably knows more about his domestic affairs 
than you do. That is a fair presumption, isn’t it ? 

Witness. “I know nothing about them.” 

Counsel. ^ “For all that you know he may have had excellent 

reasons for taking the very course he has taken in this case ?” 

,,, ,, “That is not impossible ; it is none of my affair.” See 

vVellman, p. 105. 

(jj) One instance of perjured medical expert testimony was a doctor 
who had been the medical expert for the New York, New Haven and 
Haruord railroad for thirty-five years, for the New York Central railroad 
ior twenty years and for the Esie railroad fifteen years. He was so 
great an expert that lawyers finally became afraid to cross-examine him. 

lawyer, however, who was not afraid. The case 
was one m which a woman had sued the city for £ 50,000 damages. 
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claiming she had been permanently injured by trippling over a street 
obstruction. Her counsel was ex-Chief Justice Noah Davis. Dr. Ranney, 
the famous expert, had been in daily attendance upon the woman for 
three years and testified he had examined her minutely 200 times. 
The city’s medical experts declared the woman was only hysterical 
but the Jury evidently believed Dr. Ranney. The cross-examination 
was as follows : — 

Counsel (quietly). “Are you able to give us, doctor, the name of 
any medical authority that agrees with you when you say that the 
particular group of symptoms existing in this case points to one disease 
and only one ?” 

Doctor. “Oh yes, Dr. Erskine agrees with me.” 

Q. “Who is Dr. Erskine, if you please ?” 

A. “Well,” said the witness, with a patronizing smile, “Erskine 
is probably was one of the most famous surgeons that England has ever 
produced.” 

There was a titter in the audience at the expense of the lawyer. 

Q. “What book has he written ?” 

A. “He has written a book called ‘Erskine on the Spine,’ which 
is altogether the best known work on the subject.” 

The titter around the court-room was becoming louder. 

Q. “When was this book published ?” asked the lawyer quietly. 

A. “About ten years ago.” 

Q. “Well, how is it that a man whose time is so much occupied 
as you have told us yours is has leisure enough to look up medical 
authorities to see if they agree with him ?” 

A. “Well, Mr. to tell you the truth,” said the doctor, fairly 

beaming on the lawyer, “I have often heard of you, and I half suspected 
you would ask me some such foolish question ; so this morning, after 
my breakfast, I took down from my library my copy of Erskine’s book, 
and found that he agreed with me entirely.” 

This answer provoked a loud laugh at the expense of the lawyer. 
But the law 5 'er reached under the table and picked up his own copy of 
“Erskine on the Spine,” and walking deliberately up to the witness, 
said : — 

“Won’t you be good enough to point out to me where Erskine 
adopts your view of the case ? 

Tlie famous doctor was visibly embarrassed. 

“Oh, I can’t do it now ; it’s a thick book,” he said. 

“But you forget, doctor, that thinking I might ask you some such 
foolish question you examined your volume of Erskine this morning 
after breakfast and before coming to Court.” 

The doctor showed his emb.arrassment plainly. Refusing to take 
the book, he said ; 

“I have not time to do it now.” 

“Time !” thundered the lawyer. “Why, there is all the time in the 
world.” The doctor gave no answer. 

“I am sure the Court will allow me to suspend my examination 
until you shall liave had time to turn to the place you read this morning 
in that book, and can re-read it aloud to the Jury.” 

There was absolute silence in the court-room for three minutes. 
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The doctor wouldn’t say anything, the plaintiff’s attorney didn’t dare 
say anything, and the lawyer for the defendant did not want 
thTng. He saw that he had caught the famous witness in a manifest false- 
hood and that the doctor’s whole testimony was discredited. 

After a few minutes more of this distressing silence, the presiding 
Jud«e air. Justice Barrett dismissed the witness and the whole case 
collapsed. See 15 M. L. J. 28-30 (Jour.) 

hri) This was a suit brought on behalf of the next-of-kine, to 
recover dama^TCs for the death of one John McQuade who had fallen 
from a surface railway car and had broken his wrist so that the bone 
penetrated the skin. This wound was slow in healing and did not close 
entirely until some three months later. About six months after his 
accident McQuade was suddenly taken ill and died. An autopsy dis- 
closed the fact that death resulted from inflammation of the brain, and 
the effort of tlie expert testimony in the case was to connect this 

abscess of the brain with the accident to the ^st which had occurred 


six months previously. 

The expert doctor, who had never seen McQuade in his life-time 
gave it as his opinion that the broken wrist was the direct cause of the 
abscess in the brain, which in turn was due to a germ that had travelled 
from the wound in the arm by means of the lymphatics up to the 
brain where it liad found lodgment and developed into an abscess of the 
brain, causing death. 

The contention of the Railway Company was that the diseased 
condition of the brain was the result of a cold or exposure, and in no 
wise connected with the accident ; and that the presence of the large 
amount of fluid which was found in the brain after death could be 
accounted for only by this disease. 


During the cross-examination of this medical expert, a young 
woman, wearing a veil, had come into Court and was requested to step 
forward and lift her veil. The doctor was then asked to identify 
her as a Miss Zimmer, for whom he had testified some years 
previously in her damages suit against the same Railway Company. 


At her own trial. Miss Zimmer had been carried into the court- 
room resting in a reclining chair, apparently unable to move her lower 
limbs, and this doctor had testified that she was suffering from chronic 
myelitis, an affection of the spine, which caused her to be paralysed, 
and that slie would never be able to move her lower limbs. His oracu- 
lar words to the jury were “Just as she is now, gentlemen, so she will 
always be.” The witness’s attention was called to these statements, 
and he was confronted with Miss Zimmer, now apparently in the full 
vigour of her health and who had for many years been acting as a 
trained nurse. She afterwords took the witness-stand and admitted 
that the Jury had found a verdict for her in the sum of £ 1,500 and that 
she had ever since earned her livelihood as a nurse. See Wellman, pp. 
9—597. 


{xii) This was a suit for heavy damages against a railway company 
for injury caused to the plaintiff, a woman, while travelling in the 
railway car. Expert physicians swore that the plaintiff had a lesion of 
the spine and was suffering from paralysis as a result of the accident. 
According to the testimony of the doctors her malady was incurable 
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and permanent The records Of the legal department of this railwav 
company showed that these same medical gentlemen had, on a prior 
occasion m the case of a Mr. H.yt a^iinst the railrok testified 
^ the same state of affairs in regard to Mr. Hoyt’s physical condition 

He too was alleged to be suffering (rom an incurable lesion of the spine 
and would be paralysed and helpless for the balance of his life. Th- 
records of the company also sliowed that Hvot had recovered his health 
promptly upon being paid the u»n )unt of his verdict. At the time of 
the present trial Hyot had been employed by H. B. ClaIRn & Co. for 

three years. He was working from seven in the morning until six in’ the 
evening lifting heavy boxes and loading trucks. 

The moment the physicians had finished their testimonv in the 
case, this man Hoyt was sub-jiocnaed bv the railroad compan\' On 
cross-examination these pliysieians both recollected the Hoyt case and 
their attention was called to the stenographic minutes of the questions 
and answers they had given under oath in that ease. They were then 
asked if Hoyt was still alive and where lie could be found. They both 

replied that he must be dead by this time, that his case was a hopeless 

one. and if not dead, he would jirobably be found as an inmate of one of 
the public insane asylums. 


.\t this stage of the proceedings, Hoyt arrived in the Court-room, 
He was requested to step forward in front of the Jury. The doctors 
were asked to identify him, which they both did. Hovt 'then took the 

witness-stand himself and admitted that he had never had a sick mo- 
ment since the day the Jury rendered a verdict in his favour; that he 
had gained thirty-five pounds in weight, and that he was then doing 
work which was harder than any he had ever done before in his life’ 

morning till late at night ; he had never been 
in an insane asylum or under the care of any doctor since his trial ; 
and ended up by making the astounding statement that out of the 
verdict rendered him by the Jury and paid by the railroad company 
he had been obliged to forfeit upwards of 1.500 dollars to the doctors 
who had treated him and testified in his behalf. 


The result was a verdict promptly in favour of the railroad com- 
pany. See Wellman, p. 693-94. 

(.r/ii) The following is another instance of cross-examination of a 
medical witness conducted many years ago by Gerritt A. Forbes of 
New York who afterwards became a Justice of the Supreme Court. “He 
was defending a woman charged with having murdered her by poisoning. 
The defence was that the deceased die<I from natural causes and it was 
sought to show that the post mortem examination had revealed a 
condition of the vital organs which made it impossible for any physician 
to determine with certainty the exact cause of death. The doctor who 
had conducted the post mortem testified that in his opinion death was 
caused by arsenical poison. Forbes drew out from him on cross- 
e.xamination the general condition of the deceased as disclosed by the 
autopsy, and then asked if a man went under a tree during a thunder- 
storm, and that tree was struck by lightning, and if his dead body 
was afterwards found w'ith marks of the electric fluid upon it, and also 
with a bullet through his brain, and a dagger through his heart, and if 
an autopsj^ showed the presence of jioison, what, in your opinion, would 
be the cause of death. This line of defence proved successful, for, not- 
withstanding the strong case presented by the prosecution, showing both 
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Opportunity and motive, the Jury rendered a verdict of acquittal. See 

14 Cr. L. J. 21. (Jour.) 

(.nV) Butler savs in his autobiograpliy : — When 1 was quite a young 
man I was called ujion to defend a man for homicide. He and his associate 
had been engaged in a quarrel which proceeded to blows and at last to 
stones. iNIy client, witii a sharp stone struck the deceased in the head 
on that part usually called the temple. The man went and sat down on 
the curbstone, blood streaming from his face, and shortly altor- 
wards fell over dead. 

“The theory of the Government was that he died from the wound 
in the temporal artery. My theory was that the man died of apoplexy 
and that if he had bled more from the temporal artery, he might have 
been saved — a wide enough difference in the theories of the cause ot 
death. 


“Of course to be enabled to carry out my proposition I must 
all about the temporal artery, its location, its functions, its capabilities 
to allow the blood to pass through it, and in how short a time a rnan 
could bleed to death through the temporal artery ; also, how far excite- 
ment in a body stirred almost to frenzy in an embittered conflict, and 
largely under the influence of liquor on a hot day, would tend to produce 
apoplexy. I was relieved on these two points in my subject, but relied 
wholly upon the testimony of a surgeon that the man bled to death from 
the cut on the temporal artery from a stone in the hand of my clieut. 
That surgeon was one of those whom we sometimes see on the stand, 
who think that what they don’t know on the subject of their profession 
is not worth knowing. He testified positively and distinctly that there 
was and could be no other cause for deatli except the bleeding from the 
temporal artery, and he described the action of the bleeding and the 
amount of the blood discharged. 

“Upon all these questions 1 l\ad tlioroughly prepared myself." 

The cross-examination was as follows : — 

Mr. Butler : “Doctor, you have talked a great deal about the 
temporal artery ; now will you please describe it and its functions ? I 
suppose the temporal artery is so called because it supplies the flesh on 
the outside of the skull, especially that part wc call the temples, with 
blood.” 

Witness : ‘‘Yes ; that is so.” 

Mr. Butler : “Very well. Wlierc docs the temporal artery take its 
rise in the system ? Is it at the heart ?” 

Witness : “No, the aorta is the only artery leaving the heart which 
carries blood toward tlie head. Branches from it carry the blood up 
through the opening into the skull at the neck, and the temporal artery 
branches from one of these.” 

Mr. Butler : “Doctor, where does it branch off from it ? On the 
inside or the outside of the skull ?” 


Witness . “On the inside.” 

^ Mr. Butler ; **Does it have anything to do inside with supplying 
Witness : “No.” 

Mr. Butler : “Well, doctor, how does it get outside to supply the 
head and temples ?” 

skull * “Oh, it passes out through its appropriate opening in the 
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Mr. Butler ; “Is that through the eves ?” 

Witness : “No.” 

Mr. Butler ; “The ears ?” 

Witness : “No.” 

Mr. Butler : “It ^vould be inconvenient to go through the mouth, 
would it not, doctor ?” 

Here I produced from my green bag a skull. 

“I cannot find any opening in the skull which I think is appropri- 
ate to the temporal artery. Will you please point out the appropriate 
opening through which the temporal artery passes from the inside to the 
outside of the skull ?” 

The doctor was utterly unable to do so. 

Mr. Butler : “Doctor, I don't think I will trouble you any 
further ; you can step down.” 

“He did so, and my client’s life was saved on that point. The tem- 
poral artery doesn’t go inside the skull at all.” Sec Wellman, p. 200. 

{xv) The following incident is related by Mr. Butler in his auto- 
biography : — 

“I had an young client who w’as on a railroad car when it was 
derailed by a broken switch. The car ran at considerable speed over 
the cross-Ues for some distance, and my client was thrown up and down 
with great violence on his seat. After tlie accident, when he recovered 
from the bruising, it was found that his nerv'ous system had been wholly 
shattered, and that he could not control his nerves in the slightest degree 
by any act of his will. When the case came to trial, the production of 
the pin by which the position of the switch was controlled, two-thirds 
worn away and broken off, settled the liability of the rail road for any 
damages that occurred from that cause, and the case resolved itself into a 
question of the amount of damages only. My claim was that my client’s 
condition was an incurable one, arising from the injury to the spinal 
cord. The claim put forward on behalf of the railroad was that it was 
simply nervousness, which probably would disappear in a short time. 
The surgeon who appeared for the railroad claimed the privilege of 
examining my client personally before he should testify. I did not care 
to object to that, and the doctor wlio was my witness and the railroad 
surgeon went into the consultation room together and had a full exami- 
nation in which I took no part, having looked into that matter before. 

“After some substantially immaterial matters on the part of the 
defence, the surgeon was called and was qualified as a witness. He 
testified that he was a man of great position in his profession. Of course 
in that I was not interested, for I know he could qualify himself as an 
expert. In his direct examination he spent a good deal of the time in 
giving a very learned and somewhat technical description of the condi- 
tion of my client. He admitted that my client’s nervous system was 
very much shattered, but he also stated that it would probably be only 
temporary. Of all this I took little notice ; for, to tell the truth. I had 
been quite late the night before and in the warm court-room felt a 
little sleepy. But the counsel for the railroad put this question to 

him : — 

“Doctor, to what do you attribute this condition of the plaintiff 
which you describe ?” 

“Hysteria, Sir ; he is hysterical.” 
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That waked me up. I said : “Doctor, did I imderstod— I was 
not paying proper attention — to what did you attribute this nervous 

condition of my client ?” 

“Hysteria, sir.” 

I subsided, and the examination went on until it came my turn to 

cross-examine. 

The cross-examination proceeded as follows 

Mr. Butler : “Do I understand that you think this condition of 

my client wholly hysterical ?” 

Witness : “Yes, sir, imdoubtedly. 

Mr. Butler : “And therefore it won't last long 
Witness : “No, sir, not likely to.” 

Mr. Butler : “Well, doctor, let us see ; is not the disease called 
hysteria and its effects hysterics ; and isn’t it true that hysteria, 
hysterics, hysterical, all come from a Greek word ?” 

Witness : “It may be.” 

Mr. Butler : “Don’t say it may, doctor ; isn’t it ? Is it not an 
exact translation of the Greek word, which is the equivalent of the 
English word womb V* 

Witness ; “You are right, sir.” 

Mr. Butler : “Well, doctor, this morning when you examined this 
young man here, (pointing to my client), did you find that he had a 
womb ?” ^ 

Witness : “I was not aware of it before, but I will have him exa- 
mined over again and see if I can find it.” 

Mr. Butler : “That is all, doctor ; you may step down.” Ibid^ 

In a case for damages against a railroad company, having made 
iiotMng out of the cross-examination of the doctor for the company, 
the plaintiff’s lawyer threw these parting remarks at the witness : — 

Counsel, “After all, isn’t it a fact that nobody in your profession 
regards you as a surgeon ?” 

Doctor. “I never regarded myself as one.” 

“You are a neurologist, aren’t you, doctor ?” 

“I am, sir.” 

“A neurologist, pure and simple ?” 

“Well, I am moderately pure and altogether simple.” 

The sympathy of the Jury, it need scarcely be said, was altogether 
with the witness. See Wellman, p. 104 . 

(a?wt) In a suit for damages it was shown that the plaintiff had 
concussion of brain, loss of memory, bladder difficulties, a broken leg, 
nervo^ prostration, and constant pain in his back. And the attempt 
to alleviate the pain attendant upon all these difficulties was gone 
mto with great detoil. To cap all, the attending physician had testified 
i ® professional services was the modest sum 

cross-examining, had made a 

chairL!!*!!™.! face and bearing in the witness’ 

^ ‘•“at, if pleasantly handled, L could be made 

"'•“ateverit might be. He con- 

qSois ““ and it came within thi first half-a-dozen 

plainUff^^SeS 


Counsel. 

Doctor. 

Counsel. 

Doctor. 
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^ocfor.— “He has what is known as “traumatic microsis/’ 

Counsel. “Microsis doctor ? That means, does it not. the habit, 
or disease, as you may call it. of making much of ailments that an ordi- 
nary healthy man would pass by as of no account ''■* 

■Doctor— “That is right, Sir.” 

Counsel. (Smiling). “I hope you haven't got this disease, doctor, 
have you ? 

Doctor. — “Not that I am aware of. Sir.*’ 

Counsel. ’‘Ihcn we ouglit to be able to get a very fair statement 
from you of this man's troubles, ought wc not ?*’ 

Doctor. — “1 hope so, Sir.” 

The opening had been found, witness was already llattered into 
agreeing with all suggestions, and warned against exaggerations. 

Counsel. — “Let us take up the bladder troubles lirsl. Do not 
practically all men who have reached the age of sixty-six have troubles 
of one kind or another that results in more or less irritation of the 
bladder ?” 

Doctor. — “Yes, that is very common with old men.” 

Counsel.— said Mr. Metts was deaf in one ear. I noticed 
that he seemed to hear the questions asked him in Court particularly 
well ; did you notice it ?” 

Doctor. — “I did.” * 

Counsel. — “At the age of sixty-six are not the majority of men 
gradually failing in their hearing ?” 

Doctor. — “Yes Sir, frequently.” 

Coun^c/.— “Frankly doctor don’t you think this man hears 
remarkably well for his age, leaving out the deaf ear altogether ?” 

Doctor. — “I think he does.” 

Counsel. — (Keeping the ball rolling). “I don't think, you have 
even first symptoms of this traumatic microsis.” 

Doctor. — (Pleased) “1 haven’t got it at all.” 

Counsel. — “You said Mr. -Metts had had concussion of the brain. 
Has not every boy who has fallen over backward, when skating on the 
ice and struck his head, also had what you physicians call concussion of 
of the brain ?’* 

Doctor. — “Yes, Sir.” 

Counsel. — “But I understood you to say that this jdaintilV had had, 
in addition hemorrhages of the brain. Do you mean to tell us that he 
could have had hemorrhages of the brain and be alive to-day ?” 

Doctor. — “They were microscopic hemorrhages.” 

Counsel. — “That is to say, one would have to take a microscope to 
find them ?” 

Doctor. — “That is right.” 

Counsel. — “You do not mean us to understand, Doctor that you 
have not cured him of these microscopic hemorrhages ?” 

Doctor. — “I have cured him : that is right.” 

Counsel. — “You certainly were competent to set his broken leg or 
you wouldn’t have attempted it ; did you get a good union ?” 

Doctor.— Yes, he has got a good, strong, healthy leg.” 

Counsel having elicited by the smiling method all the required 
admissions, suddenly changed his whole bearing towards the witness, 
and continued pointedly. 
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Counsel . — “And you said that 2,500 dollars would be a fair and 
reasonable charge for your services. It is three years since Mr. Metts 
was injured. Have you sent him no bill ?” 

Doctor. — “Yes, Sir, I have.” 

Counsel . — “Let me see it. (Turning to plaintiff’s counsel.) Will 
cither of you let me have the bill ?” 

Doctor . — “I haven’t it, Sir.” 

Counsel. — (Astonished). “What was the amount of it ?” 

Doctor. — “1,000 dollars.” 

Counsel . — (Savagely). “Why do you charge the railroad company 
two and-a-lialf times as much as you charge the patient himself ?” 

Doctor. — (Embarrassed at this sudden change on the part of 
counsel). “You asked me what my services were worth.” 

Counsel. — “Didn’t you charge your patient the full worth of your 
services ?” 

Doctor — No answer. 


Counsel. — (Quickly). “How much have you been paid on your^bill 
— on your oath ?” 

Doctor. — “He paid me, 100 dollars at one time, that is, two years 
ago ; and at two different times since he has paid me 30 dollars.” 

Counsel . — “And he is a rich commission merchant down town I” 
(And with something between a sneer and a laugh, counsel sat down.) 

{xviii) An example of a skilful cross-examination is found in the report 
of the trial of William Palmer at the Old Bailey for poisoning of one Cock 
by strychnine. The defence sought to show that the cause of death 
was tetanus, and called a celebrated medical man of Leeds, who said the 
symptoms were testanic ; that Cock was a man of delicate constitu- 
tion, had a sore resulting from disease, was excitable, and that on a man 
of such a constitution and temperament having the sore, a slight cold 
would have the effect of causing idiopathic tetanus. On cross-examina- 
tion by Mr. Cockburn, the doctor was forced to admit that he did not 
really know that the deceased was delicate, and had not learned the 
organs were found in a healthy condition after death. He was made to 
confess that he did not know the deceased had ever had any such disease 
or sore as referred to in his direct testimony, he also admitted there was 
no ground for supposing that Cock had a cold. Cockburn then inquir- 
ed . Now, Sir, with the dehcate constitution gone, the disease gone, 
^le sore gone, the cold gone, what ground have you for saying that there 

‘ T unhappy physician squirmed, hedged and 
f Tk u assertions, which were, however, completely 

demolished by his relentless mquistor, while the effect of the testimonv 

was en^rcly overthrown by the superior knowledge of poisons disolaved 
(Jo^)! conducted the cross-examination. 14 Cr. L. jf^ 20^21 

^ wizard.” said a Philadelphia Judge. “In one 

of his first cas^ he had to cross-examine a medical expert famous a 
physician as the country boasted. Of course. Beck wanted to beTttle 
the big man as much as possible. He began his cross-examination lfkl 


“Doctor, ” he said, “you attended Russell Sage. I believe ?” 

*" '“"sultation during Mr. Sage’s last 
“Where is Russell Sage now ?” 
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“He is dead.” 

“Did you attend Grover Cleveland, doctor ?” 

“Yes.” 

“^Vhere is Cleveland now ?” 

“Dead.” 

The doctor had spoken sharply, and the court-room tittered, but 
Mr. Beck calmly and quietly went on : 

“And old Commodore Vanderbilt~I believe you were sum- 
moned in his case ?” 

“Yes.’ 

“Where is the poor old Commodore to-day ?” 

“Dead,” the doctor hissed. 

“Did you, doctor, also attend George SI. Pullman, Marshall 
Field, the eider Sothern Philip, D. Armour, Richard Mansfield and 
Mark Twain ?” 

“I did.” 

“And they are all — 

“Dead.” 

The lawyer nodded to the jury, shrugged his shoulders, smiled and 
sat down. The medical experts’ testimony somehow did not seem so 
wonderful after that.” See Washington Star quoted in 23 M. L. T. 12. 



CHAPTER LXXXni 


Of Draftsman Regarding Plan. 

The evidence of draftsman who prepared the map or plan in 

A^regards the question of admissibility in evidence of such maps, the 
following case law may be noted ; 

The person who prepares a map Jor use in a criininal case ought not 

to pul upon it anything more than what he but 

derived from witnesses should not be noted on the body ["“P b. 

on a separate sheet of paper, annexed to ‘he map as an index thereto, he 
spots being marked A, B, C, etc. ‘524 C. 1029 ; 84 I. C. 654 . 52 C. 172. 
1925 C. 909 : 89 I. C. 242, 1926 C 550, 1936 P. H. 

Where the trial was characterized by grave irregularities in proce- 
dure and a map prepared by the invest^ating <>«<=« had been ^ 

not drawn to scale, a retrial was ordered. 64 I. C. 665 . 25 C. W. N. 609 • 

23 Cr. L. J. 41. 

There are certain kind of indices which are regarded as inadmissible 
but legitimate index should be exhibited on the map. 1936 P.11,52 

C. 172. 

A map prepared by Police on information is inadmissible in evidence. 
1925 C. 959. 

Generally the draftsman would depose that he prepared the plan at 
the pointing out by the witnesses, but it can be easily shown by the 
cross-examination of those witnesses that they did not go to the place of 
oceurrence on the day the draftsman made the measurements. Sometimes 
the points which help the accused are intentionally omitted from the plan, 
c. g., the height of the wall to prove accessibility of the place, mention of 
adjoining houses owners of which are favourably inclined towards the 
accused, etc., etc. 

Illustration. 


In the famous Towers of Silence Case, Bombay, the cross-exami- 
nation of Mr. Willcox, draftsman, by Mr. Anhtey, defence counsel, shows 
how a formal witness who is called merely to prove a plan can be cross- 
examined with effect. This will also show as to the particular points to 
which attention should usually be drawn by the cross-examiner. See 
Aiyer*s Art of Cross-Examination, pp. 397 to 404. 



CHAPTER LXXXIV. 

Of Exaggerating and Enthusiastic Witnesses. 

Some witnesses have got a tendency to exaggerate a thing without 
actually realising the result of such exaggeration. Ignorant villagers are 
generally given to such habit. If you just ask them as to the number of 
persons present at the scene of the occurrence, they will invariably say 
that the number of persons was several thousands whereas there were 
actually 20 to 25 persons. In such cases lead the witness to an absurd 
position. 

One method of exposing falsehood is to encourage him to continue 
his tale of falsehood until it lands him in an apparent absurdity. 

On this point, Harris says :-““Give the lying witness plenty of line 
and you will find that his tale of lies will be proportionately great. A mile 
with him will become three if you let him think your object is to make it 
less. D.arkness will become ‘light as day,’ and the mo3n will shine with 
the utmost splendour when, according to the almanac, she is nowhere. A 
witness once told me he did not know if it was moonlight in the middle 
of a fi July day It is impossible to tell how far the downright liar will 
go if you only give him a little encouragement. You may not be able to 
contradict him upon all points, but this advantage always accompanies his 
evidence, that exaggeration, as a rule, requires no contradiction. Let 
him exaggerate and colour to the full extent of his inclination or imagina- 
tion, and when he has completed the picture everyone will see that it is 
a monstrosity.” Sec Harris, p. 71. 

Falsehood in /o/o is far less common than misrepresentation. Under 
this head conies exagger'afion, the dangers of which have been pointed 
out in the introduction. There are. however, other forms, eg. Question. — 
“About what thickness was the stick with which you saw Reus strike his 
wife Defuncta ?” Answer.— “Ab )ut a thickness of a man’s little finger.” 
In truth it was about the thickness of a man s wrist. Falsehood in this 
shape may be termed falsehood in quantity. Question. — With what food 
did the jailor Reus feed the prisoner Defiinctus” ? Answer. —“With sea 
biscuit, in ordinary eatable state.’’ In truth, the biscuit was rotten in 
great part. Falsehood in this shape may be termed falsehood in quality. 
(See Bentham’s Judicial Evidence, p. 141.) 

“Some persons are exaggerators by temperament. They do not mean 
untruth, but their feelings are strong, a id their imagination vivid, so that 
th ir statements are largely discounted by those of calm judgments and 
cooler temperament. They do not re.ilize that we always weaken what 
we exaggerate.” Tryon Edwards. 

Exaggeration is a blood relation to falsehood, and nearly as blame- 
able H Ballou. 

There are some persons who would not for their lives tell a direct 
and wilful lie, but whoso exaggerate that it seems as if for their lives they 
could not tell exact truth. Paget. 

Those who exaggerate in their statements belittle themselves. Some 
men c in never state an ordinary fact in ordin.ary terms. .All their geese are 
swans, till you see the birds. J. B. Owen. 
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There is absolutely no strength in exaggeration ; even the truth is 
weakened by b^hig expressed too strongly. Exaggeration is neither 
thoughtful, wise nor safe. It is proof of the weakness of understanding, 
or the want of discernment of him that utters it, so that even when he 
speaks the truth, he soon 6nds it is received with partial or even utter un- 
belief. The habit of exaggeration becomes a slavish necessity I here- 
fore, one should never speak by superlatives ; for in so doing one will be 
likely to wound either truth or prudence. Those who practice exaggeration 
pass their lives in a kind of mental telescope through whose magi ifying, 
medium they look upon themselves, and everything around them. 

Illustrations. 

(i) A woman was a witness in a will case and while giving evidence 
about certain question deposed that at that a particular time chimney of 
the lamp broke. The cross-examining counsel asked her, “In how many 
pieces ?” 

She replied that the chimney broke into thousands of pieces. 


It was thus clear that the witness was merely exaggerating the 

thing. 


(ii) In the following case, Mr. Wellman, the author of a well-known 
book on cross-examination, was cross-examining a woman as to the speed 
of an electric car. He thought the witness was exaggerating the speed, and 
in his cross-examination attempted the exaggeration to be carried to such 
a length as to make it appear an apparent absurdity 


Q. “And how fast. Miss — , would you say the car was going ?'* 

A. “I really could not tell exactly, Mr. Wellman.*’ 

Q. “Would you say it was going at ten miles an hour 
A. fully that.’* 

Q* “Twenty miles an hour ?** 

A. 'Yes ; I should say it was going twenty miles an hour.” 

Q. Will you say it was going thirty miles an hour ?” inquired 
Wellman with a glance at the jury. 

A. “Why, yes ; I will say that it was.” 

Q‘ Will you say it was going at forty ?” 

A, Yes. 


1 1 


Q. “Fifty?” 

A. “Yes, I will say so. 

Q. “Seventy ?*’ 

A. “Yes.” 

Q. “Eighty?" 

A -^'c *ady with a countenance absolutely 

devoid of expression. «w^wiuiciy 

in hisWe^ ^ 


There was a significant hush in the court-room. Then the witness 
quietly^— smile and a slight lifting of her pretty eye-brows, remarked* 

far enough Wellman, don’t you think we have carried our little joke 

last ai^swerf previons statements was perfectly lost by this 

(«i) On Boswell telling Dr. Johnson of an earthquake which had 
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been felt in Staffordshire, Dr. Johnson said to him : — “Sir, it will be much 
exaggerated in public talk ; for, in the first place, the common people do 
not accurately adapt their words to their thoughts ; they do not mean to lie, 
but taking no pains to be exact, they give you very false accounts. A 
great part of their language is proverbial. If anything rocks at all they 
say it rocks like a cradle ; and, in this way, they go on.’’ Cox’s 
Advocate. 

(fv) A good method of cross-examining a certain class of exaggerat- 
ing and enthusiastic witnesses is “to take advantage of their enthusiasm in 
the cause of the party whose side they wish to maintain, and quietly and 
gradually lead them to an extreme position which can neither be fortified 
nor successfully defended. They usually take pleasure in imparting thier 
knowledge to others while upon the stand, for they have a large share 
of the vanity which Max O’ Kell attributes to every American citizen, 
when he says That in America ‘every fellow wishes every other fellow 
to think he is a devil of a fellow,’ and this fondness for display and love of 
approbation will often cause them to get into very deep waters ; but, in 
order that the advocate may accomplish his purpose, he must conceal the 
object he has in view, and remain master of himself, no matter how trying 
his situation may prove. He must, then, when he has led the witness to 
make statements which are improbable and unreasonable, ask him to 
explain his glaring inaccuracies, and if he attempts to equivocate or give 
evasive anwers, sternly hold him to the issues involved.' Hardwick’s Art 
of Winning Cases, P. 175- 

(v) In a dacoity case a witness who was a gangman of the railway 
and was working on the lines, deposed that he was taking rest at noon on a 
hot summer diy when six dacoits on three horses armed with guns, etc., 
passed by him. 

In cross-examination he deposed that the accused were going at 
rapid pace and he just partially rose and had only a glimpse of them. 
He exaggerated things to such an extent that his testimony was at once 
thrown out. He said that the accused Nos. 1 and 5 were armed svith a 
particular weapon and were sitting on the first horse ; accused Nos. 2 and 6 
were riding a mare and the accused Nos 3 and 4 were riding a chesnet 
coloured hor.-e and were armed with a pistol and a gun. It was impossible 
that an ignorant person like the witness should be able to remember the 
details when giving evidence three years after he saw the deceits, 
and be able to see if the animal was a horse or mare, on 'vhicb a particu- 
lar dacoit was riding. See this case quoted in Chapter XLVl. 

Enthusiasm of a Witness. 

If a witness is enthusiastic for a side, he would depose to certain 
things in favour of the party for whom he is a witness, although he did 
not observe those things. In his enthusiasm for the party, he tries to 
help him as much as he can. Sometimes such witnesses are blinded by 
their enthusiasm in a particular cause. Such witnesses are common 
in cases involving political, communal and religious strifes. Many 
fanatics out of their enthusiasm, generally come forward to bear testimony 
to certain incidents, which they have not seen or heard. 

If a witness has some pecuniary or personal interest in a cause, his 
evidence should be received with caution and great scrutiny. 

One who is enthusiasilic, imagines that he can do things which by 
their nature it would be almost impossible for him to do. 
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A witness, who, either from self-importance, a desire to benefit the 
cause of the opposite party, or any other reason, displays a loquacious 
propensity, should be encouraged to talk in order that he may either fall 
into some contradiction, or let drop something that may be serviceable to 
the party interrogating. “Of this damning kind,’ observes the author of a 
judicial pamphlet, “are witnesses who prove too much ; for instance 
that a horse is the better for what the consent of mankind calls a blemish 
or a vice. The advocate on the other side never desires stronger evidence 
than that of a witness of this sort ; he leads the witness on from one 
extravagant assertion on his friend’s behalf to another ; and, instead of 
desiring him to mitigate, presses him to aggravate his partiality ; till at 
last he leaves him in the mire of some monstrous contradiction to the 
common-sense and experience of the Court and Jury ; and this the 
advocate knows will deprive his whole testimony of credit in their minds,” 
See Best on Evidence. 

Illustrations. 


(0 When corporal punishment in the army excited so much interest 
some time since, one party denouncing it as useless cruelty, and the other 
insisting on it as indispensible to the government of an army, — the author 
met an officer who warmly defended the practice, and having first- taken 
care to ascertain that none of his hearers had witnessed a military flogging, 
assured them with great earnestness that there was nothing in it ; he bad 
seen a soldier receive nine hundred and fifty lashes, and not mind it 
in the least* It never occurred to this zealous person that were this true, 
the usual punishments of 50, 100, or 350 lashes could not be very effective* 
means of enforcing military discipline.” Best on Evidence, p. 6 ' 2, 

(«) The following example of the cross-examination of an expert in 
handwriting who had sworn to a forged document as being in the hand- 
writing of the prisoner, may be given, to illustrate the enthusiasm 

"What would you say," asked the counsel for the defence, "if the 
man ^ who actually signed that document came into the box and swore 


emphatically proiested the expert who 
never^could bear his opinion to be doubted. 

write itT”*‘ ® “P “P** swore he saw him 

I should say ihe same if a hundred witnesses 

conns/ ""‘P “ ? ” edroitly slipped in the 

‘*I would not believe ” 

the old’'mLTesti:u{atlT%tlm^^^^^^ <>' '““^hter 

stand down. See Harris p. l 06 “Pd «« told to 


1 



CHAPTER LXXXV 

Of Eye-witness 

Purjury is so common that a litigant can always procure a number 
of eye-witnesses who will readily come and swear before the Court. 
Such witnesses can be thoroughly cross-examined and the real truth 
can be elicited from them. An eye-witness is always to be preferred 
to a witness who “thinks,” “guesses”, and "supposes” all through his 
testimony. 

Lord Coke says “one eye-witness is worth more than ten ear 
witnesses.’ 

Visual sensitiveness varies not only between persons of different 
races, but between those of the same race. The Bushman is impressible 
by changes in the field of view which do not impress the European, 
and such tests as occur in the telescopic search for minute stars show 
that, in the same race, the amount of light which excites a distinct 
feeling in one person excites no feeling in another. Spancer, Principles 
of Psychology, p. 80. 

Dr. Hans Gross says that gypsies have the sight of the owl and 
the eye of the fox, enabling them to recognize, even in the night time, 
each passer-by long before tbe latter has perceived them. Dr. Hans 
Gross, Criminal Investigation, p.362. 

Defective Observation 


The declarations of witnesses are the recollections of their per- 
ceptions. First there is a sensory impression ; then a perception after 
that reception ; then a memory record. Perception is the apprehension 
of something seen, hexrd, felt, tasted, or smelt. With our sensory 
organs we see, hear, smell, and so forth, again and again without any 
awareness that we are so doing, but there is a mental repstration of all 
this. This memory may or not be made conscious later on, when 
accidentally or intentionally stimulated. 

The following quotation from Doctor Hans Gross is helpful ; 
“My favourite demonstration of how surprisingly little people perceive 
is quite simple I set a tray with a bottle of water and several glasses 
on the table, call express attention to what is about to occur, and 
pour a little water from the bottle into a glass. Then the things are 
taken away and I ask what has been done. All the spect^ors 
diately reply : 'You have poured water into a glass. Then 1 ask 
further : ’With what hand did do it ? How many glasses were there ? 
Where was the glass into which I poured the water ? How much did 
I pour ? How full was the glass? Did I really pour out or did 1 
only make a pretence of doing so ? How full was the bottle ^ 

really water and not wine ? Was it not red wine ? What did I do 
with my hand after pouring out the water ? How did ^ ^ 

did it ? Did I shut my eyes ? Did I stick my tongue out ? 
so while I was pouring out the water, or before or after I aid so ? Uid i 
wear a ring on my hand ? Was my shirt cuff visible ? What was the 

exact position of my fingers when I held the glass ? These questio^ 

might be multiplied. It is as astonishing as it is amusing to note how 
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little correctness there is in the answers, how people will quarrel 
about their replies, and how extraordinary are those replies. Yet, 
what do we ask of witnesses who have to describe much more compli- 
cated matters to which their attention had not been called before-hand 
and who were not questioned immediately after the event but much 
later ; who moreover, may at the time have been overcome by fear, 
surprise, and so forth. I find that probing the testimony of even 
co.Kiparatively trained witnesses sometimes produces too funny results, 
and the conclusion that can be drawn from such evidence is scarcely 
valuable. Such suggestive remarks as : ‘But you will know,’ ‘Just recall 
this. You would not have been so stupid as not to have observed 
whether But, my dear woman, you have eyes — and so on, in kindly 
fashion—, may bring out an answer, but what real worth can such a reply 
have ? See Crime and Its Detection by T. W. Shore, at p. 138, 


When a witness states that be has seen a thing, his evidence should 
bear more weight than if he said he had heard a particular sound. Sight 
IS more dependable than hearing or any other sense, unless the latter has 
been trained. A man will rarely be mistaken when he declares that he 
has seen a shot fired ; he may often be so when he says only that he has 
heard it. for many sounds arising from different causes are so similar if 
not exactly the same. The bursting of a tyre may easily be taken for the 
explosion of a charp in a gun or pistol, especially by those not familiar 
with fire-arms. I he mistakes of perception, such as swearing that I have 

seen my friend at such a place at such a time when he can prove that he 

riu ^ someone like him must be 

added the errors that arise in. and the confusion that exists between, what 

IS seen by this witness and that on the same occasion, arising out of 

differences in the visual organs of the persons. The short-sighted witness 

nnL*^ u 0“ the other hand the short-sighted often 

fhaTnn *"»tters of minute detail and for things near them 
either hind ' • Contradictory evidence is not necessarily o™ 

whilh statement ir%h « for the examiner to find om 

? See Crime and Its Detection by 


which ma"y be ca“nIVmeItaf‘“It1sn'r'*^ “> 0 =* 

believe xve .shall ! ^ * ^t is notorious that we often see what we 
mistaken. We see kmal mlw“* frequently badly 

another, who rlell blcr He ® face of 

blow had behn received; yeUnTr/th °the°re ma “’h ' “ 

tact. When reading a bilk oI fil ® ““f *>“■> “ny oon- 

prints, believing that the letter. '* “ttor mis- 

we see the letters "S C O" DaintpH ***^^^^ actually there. Or 

think we also see the letter and we 

fourth letter turns ouM be “W " Snih *’“’*■'* = ^ut the 

larger than one of the same sizf whTeh u fill d ®PP«ars to be 

"In rrwii 

purpose ; a loael, tree In a wid^S I;^ar it U'ln It tWs! 
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Trinity Church, New York City, appears like a toy alongside the high 
buildings that surround it. Long distances are often underestimated by the 
vision and short ones overestimated. When walking, if tired, a long 
stretch of r ad ahead will appear longer than it will do when we are 
fresh. As the train rushes along, it is the telegraph poles that fly past. 
See Crime and Its Detection by W. T. Shore at p. 140. 

Defective Memory 

Most people are indignant when they are accused of having an un- 
trustworthy memory. In most of us memory is far from reliable. The 
causes of error are many. Memory plays strange tricks, as we see in the 
events of every day life. We have carefully put something in a place 
which we feel sure that we shall remember, often with irritating results. 
We decide that there is no need to make more than a mental note of a 
name or address, or of a telephone number, yet when we desire to recall 
it, perhaps urgently, it will not come to mind. Vet in Court, or to a police 
constable or official, witnesses will glibly testify to what they said, s iw or 
heard may be many days or weeks ago. See Crime and Its Detection by 
W. T. Shore at p. 143. 

“Some memories are rapid, some slow ; some retentive of names, 
some ofjfaces, some of places. It has been well said : “Just as no two per- 
sons have exactly the same face, certainly no two have the same kind of 
memory.’ 

There is a too great readiness to take for granted that a witness has 
a good memory ; except when he or she says exactly what we do not wish 
to hear. “As a rule the memory of a child is clear and distinct only in 
regard to quite recent events, but it is an over-statement to say that a child 
remembers the latest event alone. Again as a rule, girls have mote 
accurate memories than boys, but upon this as upon all generalizations it 
is not safe to rely, which is the reason for its being mentioned. Here 
again it must be impressed upon the criminal investigator ^that each wit- 
ness has idiosyncrasies and must be treated as an identity. See Crime 
and Its Detection by W. T. Shore at p. 143. 

When examining a witness, the investigator in search of a detailed 
account of an event or a description of a person seen must go warily. 
When several witnesses are testifying to the same facts, their recollec- 
tions, though in the main in accord, may differ widely about minor matters. 
What can be done ? Of course, whenever these statements can be chtck- 
ed by other evidence, this will be done, but such is not always possible. 
Inquiry may be made into the witness’s reputation for accuracy. But 
all this takes time, of which there is often little, if any, to spare. Native 
wit and experience of human nature must be relied on to distinguish fact 
from fiction. The first time that he tells his story is the niost likely ume 
for the witness to avoid what may be called embroidery. The effect of 
repetition is the filling in of memory-gaps, often unconsciously ; perhaps 
with details that he has heard from oihers or has read m the newspapers 
which he comes to believe have actually been observed by himself. Lach 
time a recollection is called up it may arouse other memories. See Crime 
and Its Detection by W. T. Shore at p. 144. 

The following cases relating to the evidence of eye-witnesses will be 
found useful : — 

When an alleged eye witness did not rescue the injured party, the 
presumption is that he did not see the fight. 132 P. L. R. 1915. 
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If alleged eye witnesses are inimical to the 
opposite faetion, it is not safe to rely on their uncorroborated testimony. 

1930 L. 311 : 30 P. L.R. 582. 

The mere fact that an eye witness does not come foirward imrnediate- 

ly an investigation begins is not in it^lf sufficent ^ "sTcr^L J 

testimony. -32 P. L.R. 461 : 1931 L. 529 : 133 I. C. 445 . 32 Cr. U J. 

Eye witnesses who had witnessed the crime and assisted in conceal- 
ing evidence or connived at and gave no f 

person are no better than accomplices. 1929 L. 540 . 120 1. L. IVU . 

• 31 Cr L. J. 50. . . 

In case of mutual infliction of injuries on each other, conviction 
should be under S. 325 and not under S 307 when there are no eye wit- 
nesses 2 R. 558 : 1925 R 133 : 94 I. C 1049 : 26 Cr. L. J. 409. 

Ifsomeeye witnesses were not called by the prosecution no infer- 

ence favourable to accused can be drawn. 1923 O 217 : 74 I. C. 431. 

Hypothetical opinion of a medical man should not outwdgh the 
testimony of respectable and disint« rested eye witnesses. 50 C, 100 : 
1923 C. 116 : 69 I. C. 48 : 35 C. L. J. 569 : 1^24 B. 457 : 83 I. C. 616 : 

26 Bom. L. R, 622. 

The mere fact that eye-witnesses did not come forward immediately 
the investigation began, is no reason to reject their evidence. 1931 L. 529 : 
133 1. C. 446 ; 32 Cr. L. J. 1032 : 32 P. L. R. 461. 

When a prosecution witness who was not interested in accused Nos. 
1 and 2 came up afier the occurrence and was told by eye-witnesses that 
accused No. 3 killed the deceased and they did not name Nos. 1 and 2. 
Held, that the accused Nos. 1 and 2 cannot be convicted. 1923 L. 
236 (2). 

The evienceof a witness who says that he has seen murder being 
committed but not giving information, is not free from suspicion. 1935 O. 
1 : 152 f. C. 473 : 36 Cr. L. J. 166 : 1934 O. 315 : 148 I. C. 1045 : 

35 Cr. L. J. 836 foil. 

The fact that the alleged eye witnesses were disposed at the outset 
not to disclose what they knew is no ground to discredit their evidence. 
1935 C. 591 ; 36 Cr. L. J. 1254 : 158 I. C. 67. 

Evidence of eye witness should not be rejected simply because she is 
wife of the complainant. 1933 O. 340 : 34 Cr. L. J. 538. 

Illustrations 


(t) It is said that A had a beautiful young daughter who loved one B. 
In spite of remonstrances by her father she would not give op the love 
affair. A was very influential and therefore, he contrived to implicate 
B in some serious offence. He sent his daughter away to a far off place 
and gave it out that she had been murdered by B. He fabricated the 
false evidence in the following manner : — 

He got some of her clothes besmeared with blood and had thrown 
them near the canal bank and after killing a goal got its blood sprinkled 
near about the clothes. Three witnesses swore that they saw B giving 
fatal blows with a sword on the neck of the girl and that he threw her 
body in the canal. 
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The alleged eye-witness said that they did not draw near as they 
were tlireitened with a pistol which the accused was holding at that 
time in the other hand. After police investigation the accused was sent 
up for trial and committed to Court of Sessions. During the trial all 
alleged witnesses deposed against the accused and their evidence could 
not be shattered as tliey were quite uninterested and had agreed in 
their version to the minutest details. The accused had made a con- 
fession before the Magistrate due to the threats held out by the police. 
He was found guilty and sentenced to death. The case went up to the 
Chief Court (or High Court) for confirmation of the sentence and the 
accused also filed an appeal against his conviction. When the case was 
being argued before their Lordships, a girl appeared in Court and 
stated that she was the daughter of A, and for whose murder the accused 
has been sentenced to death The Judges recorded her statement. Her 
parents and the eye-witnesses were sent for and they identified her to be 
the same girl. The accused was acquitted and prosecution for giving 
false evidence was lodged against prosecution witnesses. 

We find the following in Lyon’s Medical Jurisprudence, Ed. 1904, 

p 17, : — 

A very common form of conspiracy is to cause a person to dis- 
appear. and then to charge with murder some person against whom a 
spite is cherished. A plausible explanation is given of the disappearance of 
the body of the alleged murdered person, or a putrid corpse is obtained 
from the adjoining river and gashing it in several places, it is brought 
forward as the remains of the missing individual. In such conspiracies 
circumstantial details are not infrequently sworn to by several persons, 
testifying as eye-witnesses to alleged facts of the murder, to the burial of 
the corpse, etc., so that conviction for the murder may be duly passed, 
and the falsity of the whole proceedings not be discovered until the 
reappearance alive of the alleged murdered person. Lyon’s Med. Jur. 
1904. p. 17. 



Chapter lxxxVi 

Of False Witness 

In Case of False Evidence or Perjury 

Sometimes you will find a witness committing straight out, wilful 
perjury — sometimes, not often. “ When you find that, unshcath 
sword and have a straight fight. You will have the sympathy of the 
Court, and you will soon catch the sympathy of the jury. That man 
must be slaughtered. That does not happen so often as people outside 
of the Court-house imgine : yet it does happen. 14 Cr. L. J., p. 27 

” He who appears as it were uneasy by reason of the wicked- 
ness of his own crimes, shifts from place to place, who suddenly coughs 
much and likewise draws his breath now or again, who scratches the 
ground with his feet, who shakes his bands and clothes, the colour of 
whose countenance changes, and whose forehead sweats, whose lip becomes 
dry, who looks above and about him, and who talks much irrelevantly, 
in a hurried manner, and without being questioned, should be known as 
a false witness. Such a wretch should be punished severely. See 
Narada Sroriti. 

Of Partly False Witness {Falsus in uno, falsus in 

Sometimes we find that the testimony of a witness is partly false In 
such a case, care should be taken to find out whether it is false as to 
material points. There is always embroidery to a story, however, true in 
the main. 

A liar is not to be believed even he speaks the truth *' is an 
old saying. 

The maxim “ Falsus in uno, falsus in omnibus” is a sound one ; but 
it may be possibly pushed too far. As has already been stated, it 
must not be suppo|ed that all the untrue testimony given in Courts of 
Justice proceeds from an intention to mis-state or deceive. One the con- 
trary, it most usually arises from interest or bias in favour of on party, 
which exercises on the minds of the witnesses an influence of which they 
are unconsious, and leads them to give distorted accounts of the matters 
to which they depose. Again, some witnesses have a way of compound- 
ing with their conscience ; they will not statu a positive falsehood, but 
will conceal the tiuth. or keep back a portion of it ; while others, whose 
principles are sound, and whose testimony is true in ihe main, will lie 
deliberately when questioned on particular subjects, especially on some 
of a peculiar and delicate nature. The mode of extracting truth by the 
crpss-examination is, however pretty much the same in all cases, namely, 
by questioning about matters which lie at a distance, and then showing 
the falsehood of the direct testimony by comparing it with the facts elicited. 
Brooms Max, XXVIII, 4th Ed. ; Best on Evidence, p. 610. 

The case law on the applicability of this maxim will be found 
useful. 

Disbelieved in Part 

When the prosecution cannot be believed in its essential details, 
conviction cannot be based on part of the story. 1924 P, 813 : 25 Cr. L. 
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J. 724, 47 I. C. 73. Cont. 10 P. 590:1931 P. 384:135 1.0.81* 
33 Cr. L. J. 111. 

Evidence should not be rejected wholesale simply because some of 

it is unreliable, if the story told by witnesses is in the main true. 1926 

N. 129 : 89 I. C. 663. 

The fact that a witness makes mistakes in identification, is no reason 
for discrediting his evidence in other matters. 45 A. 300 : 1923 A. 352 : 
24 Cr. L. J. 526. 

Where prosecution witnesses are untruthful as to the greater part of 
their evidence it would be dangerous to convict them on the residue with- 
out corroboration. 42 C. 784, 1930 O. 460 : 32 Cr. L. J. 94, 1933 0.457, 
1936 A. 747, 55 A- 379, 1931 L. 38 : 32 Cr. L. J. 522, 28 Cr L. J. 185, 

45 A. 300, 1927 L. 797, 1921 P. 406. 1924 N. 33. 1929 O. 248, 

1933 A. 401, 1932 B. 424, 1930 M. W N. 723. See 1931 P. 384 : 
10 P. 59. 

When the greater part of the story is disbelieved, a Court cannot 
reconstruct a story wholly inconsistent with that told by witnesses. 
1924 P. 813 : 25 Cr. L. J. 724. 

When the evidence of a witness stands discredited on the crucia- 
point It cannot be relied on a less importajit point without strong corrobol 
ration. 1930 M. W. N. 723, 42 C- 313. 42 C. 784. 

If the Judge has discredited the accounts of the occurrence as given 
by the prosecution and based the conviction on a narrative of his own, 
framed on surmise and conjecture, the conviction will be set aside. 17 C. 
W. N. 538, 81 I. C 212 : 1924 P. 813 : 25 Cr. L. J. 724. 

It is permissible for a Court to accept part and reject the rest of any 
witness’s testimony. 78 I. C. 542 : 1924 N. 129 : 20 N. L. R. 63. 

Where the major portion of the evidence is false, no case can be built 
on it. 1934 O. 124 : 35 Cr. L. J 804. 

Evidence of perjured witness should not be discarded altogether. 
Court must sift truth from falsehood. 1934 O. 307, 1933 A. 896 Diss. 
from. ^ 

Simply because of existence of some deliberate falsehood evidence 
cannot be totally rejected. 1933 O. 269. 

Evidence of perjured witness is of no value by itself or by way of 
corroboration. 1933 A. 834 ; 55 A. 639, 1933 A. 401 Rel. on. > 

If the prosecution case is false and perjured in material particulars 
and is supported by perjured evidence, the whole case must be thrown out. 
1933 A. 896 : 146 I. C. 914, 1933 A. 31 ■, 1933 A. 401, 14 C. 164 and 1933 
C. 463 Ref. 

If an individual were to invent a story entirely, the result would be 
his inevitable detection ; but if he build a structure of falsehood on the 
foundation of a little truth, it may put honest man’s life in jeopardy. 
The most effectual way of laying a plot, is not swear too hard or too much 
or to come too directly to the point but to knit the false with the true, to 
interlace reality with fiction and to escape detection by taking most especial 
care never to have two witnesses to the same effect and also to make the 
facts as moderate and as little offensive as possible. Rhetoric, Part I, 
Chap. Ill, S. I ; Field’s Law of Evidence in Br. India, 8th Ed., p. 
XXXVIII. 
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The maxim Falsus uno falsus in omnibus (false in one particular ; 
false in all) is a dangerous one, especially in India, for if a whole body of 
testimony were to be rejected because the witness was evidently speaking 
untruth in one or more particulars, it is to be feared that witnesses might 
be dispensed with. There is always embroidery to a story, however true 
in the main. When main part of the deposition is true, it should not arbi- 
trarily be rejected because of a want of veracity on perhaps some very 
minor point. Field’s Law of Evidence in Br. India, 8ih Ed., pp. XL and 
XLI. 

But the case will be different if one of the esseniial circumstances in 
the story be clearly unfounded. This, to use a felicitious expression of 
Mr, Hallam’s, “is to pull a stone out of an arch, the whole fabric must 
fall to the ground.” Ibid. See also Consiitutional History of England, 
Vol. II, p. 687, 4 Moo. 1. A. 441. 

Ordinary legal and reasonable presumptions of facts must not be lost 
sight of in the trial of Indian cases, however untrustworthy much of the 
evidence submitted to the Courts may commonly be ; that is, due weight 
must be given to evidence and it should not be rejected due to general 
distrust nor to perjury widely imputed, without some grave grounds to 
support the imputation. 14 Moo. I. A. 354. 

“There is no better criterion of the truth, no safer rule for investiga- 
ting cases of conflicting evidence, where perjury and fraud must exist on 
one side or the other, than to consider what facts are beyond dispute, and 
to examine which of the two cases best accords with those facts according 
to the ordinary course of human affairs and the usual habits of life’.’ 1 Moo 
I. A. 19 : 5 W. R. P. C. 26—29. 

Probabilities are an impor ant element of consideration where the 
^idence appears unreliable or is directly conflicting ; but a case should not 
be decided upon probabilities alone, apart from the evidence which the 
parties have submitted to the Court. 21 W. R.436. 


Disbelieved Regarding one Accused. 

Evidence disbelieved as to one accused need not necessarily be re- 
jected altogether. 30 P. W. R. 1914 Cr. 

Evidence disbelieved against five accused must be convincing before 
the 6th person could be convicted. 1931 L. 38 : 130 I. C 410 • 32 P T P 
259 : 32 Cr. L. J. 522. 1934 O. 13 : 35 Cr, L. J. 681. 

is convicted on the strength of evidence which 

accused are concerned, if the ground for dis- 

not against some accused but 

is conclusive proof of perjury on the part of alleged eye 

rS e^denre^^mVr m 

m ^ .»!! A. S ST”'"* *■ ”• ‘ 
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If prosecution witnesses are considered unreliable in case of some 
accused, their evidence must be closely sifted as regards others 1933 O 
59 : 34 Cr. L. J. 243. 

If the approver substituted an innocent persefi and his evidence has 
been rejected against him, the entire evidence against other accused 
should also be rejected. 1933 L. 871 : 35 Cr. L. J. 137. 

Evidence discarded against some accused should not be relied on 
against others. 1933 O. 404 : 35 Cr. L. J. 192. 

Of Totally False Witness 

Perjury is, as we have said, a much more uncommon crime than it 
is usually thought to be. Not that witnesses do not sometimes swear 
that which is not true» but they are often simply mistaken, and when a 
witness, instead of wilfully lying, is mistaken, the advocate should by a 
careful ani patient examination prove this to the satisfaction of the jury. 
It is cruel, brutal, and impolitic for a lawyer to examine a witness upon 
the theory that he is swearing falsely when the believes that he is only 
mistaken as to certain immaterial matters in his testimony. Juries love 
fair play, and they are usually sagacious enough to discover from the 
demeanour of a witness whether he is swearing falsely or truly, and will 
govern themselves accordingly. 

If a witness is dishonest and not desirous of telling the truth, it is 
very important that he should be examined rapidly, so that he can have no 
time to concoct plausible answers between questions If a witness is honest 
he will answer the questions unhesitatingly, but if he is swearing falsely, 
by this method his detection will nearly always follow. 

In conducting the examination of a witness who, he believes, has 
sworn falsely the advocate has two courses open to him. He may show 
distrust of the witness by his manuer, look, and tone of voice, or he 
may examine him as if he thought him an honest wiiness. We shall give, 
further on, particular directions for the guidance of the advocate in fol- 
lowing either plan. Both courses have their advantages. The advccate, 
by letting the witness see that he believes he is not telling the truth, 
and treating him with great severity, will usually cause the witness to show 
his guilt by his looks, for as a general rule a liar is a moral coward. But 
if the wiiness thinks that what he has already said has been believed, 
he becomes careless, and if given plenty of rope he will hang himself, 
and the advocate can easily point out the inconsistencies in, and 
unreasonableness of, his testimony, to the jury in his address. 
When the witness has contradicted himself, the advocate should not ask 
him to explain, but should take advantageof the confadiction in his 
argument to the jury, If asked to explain, the witness will u-^ually find 
some satisfactory explanation even if he is obliged to invent it, take back 
what he has said, or modify or change it. See Wroltesley on the Exami- 
nation of Witnesses, II Ed., pp. 81—83. ‘ There should always be some 

foundation of fact for the most airy fabric ; pure invention is but the talent 
of a deceiver.” Byron. 

The following decisions on concocted evidence will be found useful 

Where the manipulation in the personnel of the actors in a crime is 
extremely easy and extremely difficult to refute, the question of motive is 
of extreme importance. 1926 O. 120 : 27 Cr. L. J. 529 : 93 I. C. 1025. 
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Prosecution witnesses who deliberately set about ^ implicating inno- 
cent persons run a grave risk of their evidence being rejected in totOf even 
against persons whom the Court suspects as offenders. 1931 L. 38 : 130 !• 
C. 410 : 32 Cr. L. J. 522. 

An approver can easily substitute an innocent person for a real 
offender. 1931 L. 408 : 32 Cr. L. J. 818 : 132 I. C. 185 : 1931 Cr. C. 648. 

In a murder case when witnesses implicate the accused when they 
are faced with the necessity of exculpating themselves, their evidence is 
open to grave suspicion. 1930 P. 338 : 129 I. C. 666. 

There is tendency in N. W. F. Province to include innocent with 
the guilty and to ascribe principal part to guilty persons and minor part to 
innocent relatives. 1935 Pesh 75, 1935 Pesh. 50 : 1935 Cr. C. 351. 

In weighing evidence regard should be paid to (l) what is stated against 
the accused in first information report, (2) feeling of enmity between the 
parties, (3) the facility with which he could be implicated and (4) the 
motive for implicating him. 90 P. L. R. 1909 : 19 P. W. R 1909 Cr. : 11 
Cr. L. J. 1:0. 

Where the defence does not cross-examine prosecution witnesses 
concerning defence version, it is usually safe to conclude that it is an after- 
thought and the defence evidence is concocted one. 1935 R. 393. 

False charges are usually supported by carefully concocted details, 
sometimes of such an incredibly minute character as to be obviously of a 
“too perfect kind.” Though as a rule much less ingenuity is displayed 
in perpetrating and concealing the crimes than would be expected from 
the subtle cunning and deceit practised iu the smaller affairs of every day 
life. Lyon’s Med. Jur. 1904, p. 17. 

A very common form of conspiracy is to cause a person to disappear, 
and then to charge with murder some person against whom a spite is 
cherished. A plausible explanation is given of the disappearance of the 
body of the alleged murdered person, or a putrid corpse is obtained from 
the adjoining river and gashing it in several places, it is brought forward 
as the remains of the missing individual. In such conspiracies circum- 
stantial details are not infrequently sworn to by several persons, testifying 
as eye-witnesses to alleged facts of the murder, to the burial of the corpse, 
etc , so that conviction for the murder may be duly passed, and the 
falsity of the whole proceedings not be discovered until the reappear^ 
ance alive of the alleged murdered person* Lyon’s Med. lur. 1904, 
p. 17. 

In India severe, even mortal, injuries are sometimes inflicted on an 
individual with his consent by another or others, for the purpose of 
supporting a false charge. Lyon’s Med. Jur, 1904, p. 153, Lyon’s Med. 
Jur. 1935, pp. 220-238. 

One mark of a false case is not uncommonly the extraordinary 
■number of persons who are said to have seen the occurrence, which in the 
natural course of things would have been witnessed by a limited number 
of persons only. But sometimes two or three persons are easily found, 
then a larger number, who, from motives of interest or malignity, will 
^mbine to aggrandize themselves or to ruin an opponent. Fieltfs Law of 
Evidence in Br. India, 8th Ed., p. XXX. 

■1 ^ ^ve witnesses described the incident and all de- 

tailed the names of the eleven accused in the same order. It may safely be 
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said that without concert this could not possibly happen. It happened 
that the Mukhtar obtained a copy of the complaint made some days pre- 
viously and. in order to guard enfectually against discrepancy, he had 
made each of the five witnesses commit it to memory. Field’s Law of 
Evidence in Br. India, 8th Ed., p. XXIII. 

Where several witnesses bear testimony to the same transaction and 
concur in their statemen. of series of particular circumstances, there can be 
only two conclusions— either the testimony is true or the coincidences are 
the result of concert and conspiracy. To determine which is the case, 
there are two valuable tests. First, are the witnesses independent and 
acting without CO icert ? Scco;zr/, are the coincidences natural and unde- 
signed. Ibid at p, XXII. 

The remarks of Sir Douglas Young, the learned Chief Justice of Lahore 
High Coat, regarding perjury in Courts are quite significant and too true. 
See Notable Judgments and Speeches by Sir Douglas Young. 

Falsehoods not only disagree with truths, but usually quarrel among 
themselves. 

A liar begins with making falsehood appear like truth, and ends with 
making truth itself appear like falsehood. 

“Some men relate what they think as what they know ; some men of 
confused memories, and habitual inaccuracy, ascribe to one man what 
belongs to another ; and some talk on without thought or care. A few men 
are sufficient to broach falsehoods, which are afterwards innocently 
diffused by successive relaters.’’ Johnson. 

It is more from carelessness about the truth, than from the intention 
of lying, that there is so much falsehood in the world. Ibid. 

When Aristotle was asked what a man could gain by telling a false- 
hood, he replied “Never to be credited when he speaks the truth.” 

“It is no doubt difficult to lay down any hard and fast rule upon which 
cross-examination may proceed when dealing with a false witness. The 
cross-examiner ought to probe the witness thoroughly by a minute interro- 
gation. By repeated and exhaustive questioning the cross-examiner always 
arrives at a point of which the witness has not dreamed, and on which he 
has not CO isulte 1 his acco:nplice>. The slightest indication of contradic- 
tion betrays to the investigator the weak point, and he has only to follow 
up on the same lines in order to pierce the whole tissue of lies. You must 
discriminate as clearly as possible the various portions of the witness s de- 
position. It is not sufficient to wait until the deposition becomes for some 
reason or other suspicious, for as soon as such reason arises, we have the 
end of the thread in our hands, and can ordinarily unravel it with ease. 
But it is necessary to face in .advance the possible falsehood of every state- 
ment of witnesses. To do so is not to display exaggerated mistrust, but is 
only a proof of prudence and experience. 

“ It must be remembered that the witness whose evidence is entirely 
false is not so difficult to deal with as the one who mixes truth with some 
falsehood. With a witness who comes forward with a story entirely false, 
your cross-examination ought to proceed upon the supposition that the 
facts are not within his direct knowledge. They are the result of his 
imaginative faculty or put inro his mouth by other to bs reiterated by him. 
He has simplv to reproduce what he has no foundation in real impression 
in his mind. If he be led to'traverse beyond the line of his preparation, or 
obliged by a process of judicious cross-examination to recast the same 
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story according to his own frame of mind and in his own words, he will be 
found unequal to the task.” See Rahmat Ullab, p. 106. 

If the story which the witness tells be altogether false, the matters he 
speaks of will not fit in with the surrounding circumstances in all their de- 
tails, however skilful the arrangement may be. “The multitude of surround- 
ing circumstances will all fit in with a true story, because that is part and 
parcel of those circumstances carved out from them, no matter how extra- 
ordinary it may be ; just as the oddest shaped stone you could cut from the 
quarry would fit in again to the place whence it was taken. It therefore 
to the rock of which it once formed part, that you must go to see if the 
block presented be genuine or false. You must in other words go to the 
surrounding circumstances. The witnes*, however clever he may be, can- 
not prepare himself for questions which he has no conception will be put to 
him ; and if you test his imaginary events by comparing them with real 
events, you will find the real and the false could not exist in their entirety, 
there must be a displacement of facts which have actually occurred, which 
is otherwise impossible*” See Harris’ Hints on Advocacy, p. 63. 

Bentbam says 

"When a man delivers false testimonv, whatever falsification is in it 
may be either of his own invention, or of the invention of someone else, 
either home-made or imported. 

Made at home or abroad, the inventor of it must have bad a stock, a 
ground, composed of true facts to work upon. 

To the true man, knowledge of any facts other than what are pre- 
sented to him by bis own memory is of no use. Why ? Because all true 
facts are consistent with each other, his facts being true ; they cannot re- 
ceive contradiction from any other facts that are likewise* 

To the mendacious deponent on the contrary, knowledge of other 
connected facts is indispensable ; his stock of this sort of information can- 
not be too extensive for his security against detection ; it can never indeed 
be sufficiently extensive, because every true fact that has any discoverable 
bearing upon the case* presents a rock upon which, if unseen, his false 
facts, one or more of them, are liable to split.” 


You must approach the object under cover, opening with some 
questions that relate to other matters, and then gradually coming round 
to the desired point, and even when you have neared the desired point 
you must endeavour, every device your ingenuity can suggest to avoid the 
direct Questiorii the answer to which necessarily and obviously involves the 
contradiction The safer and surer course is to bring out the discrepancy 
by inference, that is instead of seeking to make the witness unsay what 
he has said, it should be your aim to elicit a statement which may be 
shown by argument to be inconsistent with the former statement.” 


Cox in bis famous book ^Advocate’ says 

The question has often occurred to us whether it is more prudent 
to a witness that yOu suspect him, or to conceal your 

doubts of his honesty. Either course has its advantages By displav- 

setting him upon his guard, and 
lending him to be more positive in his assertions and more cirumspect in 
his answers, but, on the other hand, a conscious liar is almost always a moral 

sees that he is detected, he can rarely mS couTge 

to do more than reiterate his assertion, he has not the presence of 
mmd to carry out the story by ingenious invention of details and a 
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consistent narrative of accidental circumstances connected with it. A 
cautious concealment of your suspicions possesses the advantage of 
enabling you to conduct him into a labyrinth before he is aware of your 
design, and so to expose his falsehood by self-contradiction and absurdities. 
Perhaps either course might be adopted, according to tlie character of the 
witness. If he is a cool, shrewd fellow, it may be more prudent to conceal 
from him your doubts of his veracity until he has furnished you with the 
proof. If he is one of that numerous class who have merely got up a story to 
which they doggedly adhere, it may be wise to awe him at once by notice 
that you do not believe him and that you do not intend to spare him. We 
have often seen such a witness surrender at discretion on the first intima- 
tion of such an ordeal. This is one of the arts of advocacy which cannot 
be taught by anything but experience. 

“It is to be learned only by the language of the eye, the countenance, 
the tones of the voice, that betray to the practised observer what is 
passing in the mind within. 

“But after having a glarce at your man, resolve upon your course, 
pursue it resolutely. But not deterred by finding your attacks parried at 
first— persevere until you have obtained your object, or are convinced that 
your impression was wrong, and that the witness is telling the truth. If 
you determine to adopt the course of hiding from him your doubts, be 
careful not to betray doubt by your face nor by tone of voice. A good 
advocate is a good actor, and it is one of the faculties of an actor to 
command the countenance. Open gently, mildly, do not appear to doubt 
the witness ; go at once to the marrow of the story he had told, as if you 
were not afraid of it ; make him repeat it ; then carry him away to some 
distant and collateral topic, and try his memory upon that, so as to divert 
his thoughts from the main object of your inquiry, and prevent bis seeing 
the connection between the tale he has told and the question you are about 
to put to him, than by slow approaches, bring him back to the main 
circumstances by the investigation of which it is that you purpose to show 
the falsity of the story. 

“The design of this manoeuvre is, of course, to prevent him from 
seeing the connection between his own story and your examination, so that 
he may not draw upon his imagination for explanations consistent with his 
original evidence ; your design being to elicit inconsistency and contradic- 
tions between the story itself and other circumstances, from which it may 
be concluded that it is a fabrication. 

“If, however, you adopt the other course and, instead of surprising the 
witness into the betrayal of his falsehood, you resolve to bring it out of him 
by a bold and open attack— to awe him. as it were, into honesty— aspect 
and voice must express your consciousness of his perjury, and your resolve 
to have the truth. A stern, determined fixing of your eye upon his, will 
often suffice to unnerve him and will certainly help you to assure yourself 
whether your suspicions are just or unjust. It may be staled as a general 
rule, that a witness who is lying will not look you fully in the face 
with a steady gaze, his eye quivers and turns away, is cast down, and 
wanders restlessly about. On the contrary the witness who is speaking 
the truth or what he believes to be the truth, will meet your gaze, however 
timidly, will look at you when he answers your questions, and will let you 
look into his eyes. There may be exception to this rule, but it rarely 
fails to inform the advocate whether the person subject to cross-examina- 
tion is the witness of truth or of falsehood* 
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*‘Thus a’^sured and pursuing your plan of bold attack, there needs to be 
no circumlocution, no gradual approaching, as in the other method of 
surprisal, but go straightway to your object ; plunging the witness at once 
into the story you are questioning. Make him repeat it slowly. It will 
often be that under the discomposure of your detection of his purpose, 
he will directly vary from his former statement, and if he does so in 
material points, which are sufficient to discredit him, it will usually be 
the more prudent course to leave him there, self-condemned, instead of 
continuing the examination, lest you should give him time to rally, and 
perhaps contrive a story that will explain away his contradictions ’’ 

A witness whose testimony is partially false is more difficult to deal 
with than a wholly lying witness. “A half-truth is the blackest of lies ” 
Avoid giving the witness cause for suspicion, as the witness is apt 
to be put on his guard and to be cautious in bis answers, if he suspects 
that you doubt his veracity. 

Wellman says : “If however, the manner of the witness and the 
wording of his testimony bear all the earmarks of fabrication, it is often 
useful, as your first question, to ask him to repeat his story Usually he 
will repeat it in almost identically the same words as before, showing 
he has learnt it by heart. Of course it is possible, though not probable, 
that he has done this and still is telling the truth. Try him by taking him 
to the middle of his stcry, and from there jump him quickly to the 
beginning and then to the end of it If he is speaking by rote rather 
than from recollection, he will be sure to succumb to this method He 
has no facts with which to associate the wording of his ' story ; he can 
only call it to mind as a whole, and not in detachments. Draw bis 
attention to other facts entirely dissociated with the main story as 
told by mmself. He will be entirely unprepared for these new inquiries, 
and will draw upon imagination for answers. Distract his thoughts again 
to some new part of his main story and then suddenly, when his mind 
^ subject, return to those considerations to which you 

had first called his attention, and ask him ihe same questions a second 
time. He will again fall back upon his imagination and very likely will 
give a difi^erent answer from the first-and you have him in the net. 

tih^ answers as fast as you can invent questions, and at 

Wpn V remember his previous inventions correctly ; he will not 
^nnfn. i with one another. He will soon become 

(Well^an^pp not mistaken but lying” 


story ^but^nnf^' excellent plan is to take the witness thrcugh bis 

iShiftr^fn which he told iL Dis! 

orhis lessor put him out: you disturb bis 

narrative then iumn f ^ cross-examination at the middle of 

rea>ot7from the .ubiec°t ' •*“ “>« -loLt 

truth this Jni ^ of the previous question. If he is tellioK the 

upon his mind ; but if^her Ivillff’ A® speaks from impressions 
himself, for sp4kinB frn^ fh ^ ®'^® be perplexed and will betray 


, association, and his invention breaks down. 

is upon his i 


inven- 


tion, there is no more I 'tA u «Pon 

Give hi. no pnnse 
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Few minds are sufficiently self-posses'ed as, under such a catechising to 
maintain a consistent story. If there be a pause or hesitation in the 
answer, you thereby lay bare the falsehood. The witness is conscious 
that he dares not stop to think whether the answer he is about to 
give will be consistent with the answers already given, and he is be- 
trayed by his contradictions. In this process it is necessary to fix him 
to time, and place and names — ‘You heard him say so ?’ ‘When ?’ 
‘Where ?’ Who was present ? ‘Name them.’ ‘Name one of them.’ 
Such a string of questions, following one upon the other as fast as the 
answer is given, will frequently confound the most audacious. Fit names, 
and times and places, are not readily invented, or if invented not 
readily remembered. Nor does the objection apply to this that may 
undoubtedly be urged against so»ne others of the arts by which an 
advocate detects falsehood, namely, that it is liable to perplex the inno- 
cent, as well as to confound the guilty ; for if the tale be true, the 
answers to such questions present themselves instantaneously to the wit- 
ness’s lips.’’ 


Taylor says : “While simplicity, minuteness, and ease are the 
natural accompaniments of truth, the language of witnesses coming to 
impose upon the jury is usually laboured, cautious and indistinct. We 
have, too, more or less conclusive indications of insincerity of false- 
hood when we find a witness over-zealous on behalf of his party ; exag- 
gerating circumstances, assuming an air of bluster and defiance ; answer- 
ing without waiting to hear ihe question ; telling his story glibly and 
with extraordinary accuracy in language obviously not his own ; forget- 
ting facts where he would be open to contradiction ; minutely remember- 
ing others, which he knows cannot be disputed ; reluctant in giving 
adverse testimony ; replying evasively or flippantly ; pretending not to hear 
the question for the purpose of gaining time to consider the effect of his 
answer j affecting indifference ; or often vowing to God and protesting his 
honesty. In the testimony of witnesses of truth there is, on the other 
hand, a calmness and simplicity ; a naturalness of manner ; an unaffected 
readiness and copiousness of detail, as well in one part of na^ative as 
another; and an evident disregard of either the facility or difficulty of 
vindication or detection.* (Taylor, S. 52). 


Powell says : “A witness of truth usually gives prompt, frank 
answers loan questions whether they tell for or against his side. Fven 
if an untruthful witness shows no signs of weakness in hiS examination- 
in-chief under skilful cross-examination he will usually disclose his 
latent bias or motive. If he suddenly becomes deaf or dull when 
awkward questions are asked ; if he shuffles or fences with the queshon, 
or answers it ‘ by the card, ’ then his evidence will be discredited. 
Nevertheless it must be remembered that demeanour is not conclusive ; 
a truthful witness may create a bad impression while an untruthful one 
may appear to be frank and honest.” (Powell, p. 505). 

Alison says : "Where a witness is evidently prevaricating or 
concealing the truth, it is seldom by intimidation or sternness of manner 
that he can be brought to let out the truth. Such measures may some- 
times terrify a timid witness into a true confession, but in general they 
only confirm a hardened one in his falsehood, and give him time to consider 
how seeming contradiction may be reconciled. The most eSfeciual tnethoa 
is to examine rapidly and minutely as to a number of subordinate an 
apparently trivial points in his evidence, concerning which there is little 
likelihood of his being prepared with falsehood ready made : and wne e 
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such a course of interrogation is skilfully laid, it ^ 

in exDOsintr perjury or contradiction in some parts of the testimony, which 
l^s desired ?Uverturn. It frequently happens that in the course of 
such a rapid examination, facts most material to the cause are ehcite , 

which were either denied or but partially admitted before. In such cases 
there is no ground.on which the facts thus reluctantly extorted, or ch 
have escaped the.witness in an unguarded moment can b® laid by the 
jury. Without doubt they come tainted from the polluted chann^ 
through which they are adduced ; but still it is generally easy to distinguish 
what is true in such depositions from-what is false, because the hrst is 

studiously withheld, and the second is as carefully put forth: and it fre- 
quently happens that In this way the most important testimony in a case 
is extracted from an unwilling witness, which only comes with the more 
effect to an intelligent jury, because it has emerged by i he force of exami- 
nation in opposition to an obvious desire to conceal.’* (Alison s Practice of 
Cr. Law, p. 43). 


There are witnesses who attempt to avoid disclosure of facts or 
discussion upon a subject by repeating tnat they don t know or don t 
recollect.* 'They are difficult to deal with. 

“Sometimes a witness will not answer. He does not choose to know. 
He will not remember. He is obstinately ignorant. You are aware 
that he could tell you a great de.al if he pleased, but he has reasons for 
forgetting. Such a witness will tax your skill and patience. To 
conquer him you will need as much of patience as of art. 1 be first 
rule is to keep your temper ; the second, to be as resolute as himself : 
the third to discover his weak place— every person has some weak point 
through which he is accessible. If you betray the slightest want of temper, 
the witness will have the advantage of you, for you will enlist his pride in 
defence of his determination. If you show that you are tesolved lo have 
an answer, you will shake him by the influence which a strong will 
obtains always over a weaker one, by that wonderful power which persis- 
tency never fails to exercise.” See Cox's Advocate. 


Besides the method uf questions tending to divert attention, if the 
circumstances admit, another method of interrogation may be adopted 
with equli success and which I maybe permitted to call, the digressive 
method. In order to use this method effectively it is necessary to find 
out some collateral means tending to contradict the facts deposed to by 
the witness, not in an open manner by eliciting an inconsistent statement 
from the mouth of the witness, but by extracting something that in effect 
can be associated with the matter sought for. “Carry the witness away to 
some distant, and collateral topic and try his memory upon that, so as to 
divert his thoughts from the main points of your inquiry, and prevent his 
seeing the connection between the tale he has told and the question you 
are about to put to him. Then by slow approaches bring him back to 
the main circumstances, by the investigation of which it is that you 
purpose to show the falsity of the story. The design of this manoeuvre 
IS, of course, to prevent him from seeing the connection between his own 
story and your examination, so that he may not draw upon his imagina- 
tion for explanations consistent with his original evidence ; your design 
being to elicit inconsistency and contradictions between the story itself and 
other circumstances from which it may be concluded that it is a fabri- 
cation. Hardwick, p. Z09. 
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Illustrations 

(0 In a case of murder, to which the defence of insanity was set up, 
a medical witness called on the part of the accused swore that in his 
judgment, the accused at the time he killed the deceased was affected with 
a homicidal mania, and urged to the act by an irresistible impulse. The 
judge dissatisfied with this first put to the witness some questions on other 
objects, and then asked him ; “Do you thinli the accused would have 
acted as he did, if a policeman had been present ?” To which the witness 
at once answered in the negative : on which the Judge remarked : “Your 
definition of irresistible impulse then must be an impulse irresistible at 
all times except when a policeman is present.” 

(m) An amusing incident, leading to the exposure of a ma:iifest fraud, 
occurred recently in another of the many damages suits brought against the 
Metropoliton Street Railway and growing out of collision between two of 
the company’s electric cars. 


The plaintiff, a labouring man, had been thrown to ihe street 
pavement from the platform of the car by the force of the collision, 
and had dislocated his shoulder. He had testified in his own behalf 
that he had been permanently iniured in so far as he had not 
been able to follow bis usual employment for the reason, that he 
could not raise his arm above a point parallel with his shoulder. 
Upon cross-examination the attorney for the railroad asked the 
witness a few sympathetic questions about his sufferings, and u[)on 
getting on a friendly basis with him asked him to be good enou.?li to show 
the jury the extreme limit to which he could raise his arm since the 
accident. The plaintiff slowly and with considerable difficulty raised his 
arm to the parallel of his shoulder. “Now, using the same arm, show the 
jury how high you could get it up before the accident, quietly continued 
the attorney ; whereupon the witness extended his arm to its full height 
above his head, amid peals of laughter from the Court and jury. See 
Wellman p. 253. 

{Hi) In a case of affiliation of a bastard child, the mother had sworn 
distinctly and positively to the person of the father, and to the time an 
place of their acquaintance, fixed, as usual, at precisely the i roper 
before the birth of the child. In this case, the Ume sworn to was he 
middle of May ; and the place, the putative father s garden, for an hour the 
witness endured the strictest cross-examination that ingenuity could 

suggest ; she was not to be shaken in any material part of the story, she 

had learned it well, and with the persistence that makes women such 
difficult witnesses to defeat, she adhered to it. She was not to be thrown 
off her guard by a Question for which she was not prt pired, and t 'C 


examination proceeded thus : — 

‘You sav you walked in the garden with Mr, M-? Yes. Before 
your connection with him?’ ‘Yes.’ ‘More than once? Yes. .several 
times.’ ‘Did you do so afterwards ? No Never once ? No. Was 
there fruit in the garden ?' ‘Yes.’ ‘I suppose, you were not allowed to 
pick any ?’ 'Oh yes, he used to give me some. U hat fruit ? Currants 

and raspberries.’ ‘Ripe ?’ ‘Yes.’ 

This was enough. She was detected 
course was in the middle of May. Currants and raspberr.es are t Pe 

till June In this case the woman’s whole story was nntvne She had 
fallen in with the suggestion about fruit to strengthen, as she ‘h^t, her 
account of the garden. But she did not perceive the drift of the questions, 
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and consequently had not sufficient self-command to reflect that the fruit 
named was not ripe in May. 

This will serve as an illustration of the manner in which the most 
astute witness may be detected in a lie. But patience in the pursuit is 
always necessary. You may be baffled once and again, but be careful 
to let it be seen that you are baffled. Glide quietly into another tracki and 
try another approach, you can scarcely fail of success at last. No/(iJse 
witness is armed at all 


(iv) Warren, the distinguished lawyer and author, once produced a 
great sensation in Court by his examination and exposure of a false witness. 
The witness having been sworn, he was asked if had seen the testator sign 
the will, to which he promptly answered he had. 


Q. 

A. 

Q. 

A. 

Q. 

A. 

Q 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

-A. 

Q. 

A. 


“And did you sign it at his request, as subscribing witness ?” 

“I did” . .. 

“Where was the testator when he signed and sealed this will ? 
“in his bed.” 

“Pray how long a piece of wax did he use ? ’ 

“About three or four inches long.” 

“Who gave the testator his piece of wax ?’’ 

“I did.” 

‘ Where did you get it ?” ^ 

“From the drawer of his desk.” 

“How did he light the piece of wax ?” 

‘‘With a candle.” 

“Where did that piece of candle come from ?” 

“I got it out of cupboard in his room.” 

“How long was that piece of candle ?” 

“Perhaps four to five inches long.*' 

“Who lit that piece of candle ?’’ 

“I lit it.” 

“With what ?*’ 

“With a match.” 

“Where did you get that match ?" 

‘ On the mantel-shelf in the room.” 


Here Warren paused, and fixing his eyes on the prisoner, he held the 
will above his bead, bis thumb still resting upon the seal, and said, in a 
solemn and measured tone. “Now, Sir, upon your solemn oath, you saw 
the testator sign that will ; he signed it in bed ; at his request you signed it 
as a subscribing witness ; you saw him seal it ; it was with red wax be seal- 
ed, a piece two. three or four inches long ; be lit that wax with a piece of 
^odle which you pr. cured for him from a cupboard ; you lit that candle 
by a match which you found on the manteUshclf ?” 

A. “I did” 

Q. * Once more. Sir, upon your solemn oath, you did ?’’ 

A (emphatically) “I did.*’ 


Counsel, addressing the Judge 
M. L. J. (Jour.) pp. 208-209. 


i( 


Your Honour — it is a wafer.” 16 


GraysoD was accused of killing a man named 
wit?, , I II A “ao “araed Sovine claimed to have 

a" Sovme s story was so circumstaotial that Grayson 

was indicted and narrowly escaped being lynched. 

Abraham Lincoln was em ployed by Grayson’s mother to defend her 
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son. The case came to trial. Lincoln objected to none of the jurors. He 
cross-examined none of ihe witnesses, save the last — the man Sovine, who 
swore that he knew the parties, saw Grayson fire the fatal shot, and saw 
him run away. 

The evidence of guilt and identity was morally certain. When Sovine 
was turned over to him for cross-examination, Lincoln stood up and eyed 
the witness in silence, without books or notes, and began the defence by 
these questions : — 

Q. “ And you were with Lockwood just before, and saw the 
shooting ?” 

A, ‘/Yes.” 

Q. “And you stood very near to them ?” 

A. “No ; about twenty feet away.” 

Q. “May it not have been ten feet ?” 

A. “No, it was twenty feet, or more.’’ 

Q. “In the open field ?” 

A. “No ; in the timber.” 

Q. “What kind of timber ?’’ 

A. “Beech timber.” 

Q. “Leaves on it are rather thick in August ?" 

A. /Rather.” 

Q. “And you think this pistol was the one used ?” 

A. * It looks like it.” 

Q. ‘ You could see the defendant shoot— see how the barrel hung, 
and all about ?” 

A. ‘‘Yes.” 

Q. ‘How near was this to the camp meeting ? 

A. “Three-quarters of a mile away.” 

Q. “Where were the lights ?” 

A. “Up by the ministers’ stand.” 

Q. “Three-quarters of a mile away ?” 

A. “Yes — I answered ye twice.” 

Q “Did you not see a candle there with Lockwood or Grayson ? 

A. “No, what would we want a candle for ?” 

Q. “How, then did you see the shooting ?” 

A. “By moonlight !” (defiantly). 

Q. “You saw this shooting at 10 o’clock at night — in Beech timber, 
three-quarters of a mile from the lights — saw the pislol barrel — saw the 
man fire -saw it twenty feet away— saw it all by moonlight ? Saw it near- 
ly a mile from the camp lights ? 

A. “Yes, 1 told you so before.’’ 

Then Abraham Lincoln drew from the side pocket of his coat a blue 
covered almanac, opened it slowly, offered it in evidence, showed it to 
the jury and the Court, read from a page with careful deliberation that 
the moon on the night was unseen, and only arose at 1 o clock the next 
morning. 

Following the climax, Lincoln moved the arrest of the perjured 
witness as the real murderer, declaring that nothing but a motive to 
clear himself could have induced him to swear away so falsely the life 
of another man. Sovine afterwards confessed to the murder. See 15 
M. L. J. 25 ; see Tact in Court. 

(v») A stock broker was sued by a married woman for return of 
certain bonds and securities in the broker s possession, which she alleged 
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belonged to her. Ker husband took the witness-stand and swore that he had 
deposited (be securities with the stock broker as collateral security against 
his market speculations, but that they did not belong to him and that he 
was acting for himself and not as agent for his wife, and had taken her 
securities unknown to her. 

It was the contention of Mr. Choate that, even if the bonds belonged 
to the wife, she had either consented to her husband’s use of the bonds, or 
else was a partner with him in the transaction. Both of these contentions 
were denied under o.ath by the husband. 

Mr. Choate. — “When you ventured into the realm of speculation in 
Wall Street I presume you contemplated the possibility of the market 
going against you. Did you not ?” 

Witness.— “Well, no, Mr. Choate, I went into Wall Street to make 
money, not to lose it. ’ 

Mr. Choate — “Quite so, Sir ; but you will admit, will you not, that 
sometimes the stock market goes contrary to expectations ?“ 

Witness, —“Oh, yes, I suppose it does.’’ 

Mr. Choate. — “You say the bonds were not your own property, but 
your wife s ? ’ 

Witness. — “Yes, Sir." 

Mr. Choate.— “You even admit that when you deposited the bonds 
with your broker as collateral security against your stock speculations, 
you did not acquaint him with the fact that they were not your own 
property ?” 

Witness.— I did not mention whose property they were, Sir.'* 

Mr. Choate, (in his inimitable style.)— “Well, Sir, in the event of the 

market going against you and your collateral security being sold to meet 

your losses, whom did you intend to cheat, your broker or your wife ?" 


The witness could give no satisfactory answer, and for once a New 
York jury was found who were willing to give a verdict against the cus- 
tomer and in favour of a Wall Street broker. See Wellman, p. 66. 

(v/V) Ooce a suit was filed in the Chancery Court at Knoxville, 
against several people as sureties on the bond of an insurance agent. In 
that suit a certain theory was set up. Then the plaintiff brought another 
suit m a different Court; but it was on an entirely different theory from 

^*K"o*ville, in Chancery. The man was put on the 

wffK V f testimony was in direct conflict 

nine " I ® Cliancery Court at Knoxville. In a few mild ques- 

If H p evidence, so that he could not back out 

Knnviisn ^ ]>rought with me the plaint that he had filed at 

LTiV T ■ "0 ‘hat b8 would no, get away 

mment men in those parts. Showing him the plaint, I asked : 

!!v signature to this plaint ?’* 

, Yes, he replied looking at me. 

Did you swear to it before a notary public ?*’— "Yes'*. 
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sherifif had caught the witness as he was falling to the floor in a -faint 
There was no other question asked. The Court adjourned and pretty soon 
they came in and dismissed the case ’’ 14 Cr. L. J., p. 27. 

^ witness is manifestly lying, leave him entirely alone. 

Whenever there is deve'op'd in the case crookedness or incompatibility 
or discrepancy or something contradictory, let it alone right there.” See 
14 Cr. L. J. 28. 

Thus in a case of child murder, evidence was that the child alleged to 
have been poisoned by continuous dosing with laudanum, appeared happy 
and was never heard to cry. 

Sergeant Ballantyne cross-examined. 

Q. You say the child was always quiet ? ’ 

A. “Yes." 

Q. '‘Quiet - quiet as the grave.” 

With this remark the counsel sat down. See 20 M. L. J. 157. 

(i.v) In a case of murder, the case for Crown was that prisoner had 
come to the house of the witness one evening carrying a sack, that he had 
opened the sack, and showed in it the dead body of a man called Jones, 
that he had said that he had killed Jones, and was going to bury the 
dead body in some waste ground. A year or so afterwards, the body was 
found in the waste ground and the chief wittiess told his story. The defence 
was that the story was concocted and too ridiculous to be believed. 

The cross-e.xamination proceeded thus : — 

Q. ‘‘Now you have told us all about the sack and the burial, and 
told us that when prisoner left your house, he whistled. Do you remem- 
ber what tune he whistled ?” 

A. “I don’t know.” 

Q. ‘‘Let me suggest its name. Was it ‘Now We Shan’t be Long ?’ 
(The title of then popular song.) 

A. “No.” 

Counsel. “What, you don’t know ? Well, surely, it must have 
been.” 

There was no further comment and the accused was acquitted. See 
20 M. L. J. 232. 

ix) Plaintiff brought a suit for possession of a large estate, claiming 
it on the ground that it was owned by his uncle B, who died in the Jallian- 
wala Bagh firing, and who was childless. He produced 
two witnesses who deposed that they were with B in the Jallianwala Bagh 
at the time of firing and that he received a bullet wound and died, and that 
both of them out of fear ran away. 

Their cross-examination proceeded as follows : — 

Q. How many people were there in the Bagh (garden) ? 

A. Several thousands. 

Q. What time did you reach there ? 

A. At about noon, say, 12-30. 

Q. How long did you remain there ? 

A. About half an hour. 

Q. There were many flower plants in the garden ? 

A. Yes. 
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Q. And fruit trees ? 

A. Yes. Tbere were hundreds of fruit trees of different kinds- 

Q. What fruit trees did you see ? 

A. Mangoes, bananas, pomegranate. 

Q. And there were fruits on the trees ? 

A. Yes. There were oranges and other fruits 

Q. And they were ripe ? 

A. Yes. 

It was shown that (1) in the Jallianwala Bagh there were no fruit 
trees. (2) That oranges are not to be found in the month of April when 
the firing look place. (3) That the time of the firing was incorrect. 

The falsehood of their testimony was thus exposed and therefore it 
was rejected by the Court. 

(flri) In a case on a bond, a witness for the defendant was introduced 
who testified that the defendant had taken the amount of the bond, which 
was quite a large sum. from his residence to that of the obligee, a distance 
of several miles, and paid him in silver in his presence. The evidence 
was totally unexpected for the plaintiff’s counsel ; his clients were 
orphan children, all their fortune was staked in this case. The 
witness had not yet committed himself as to how the money 
was carried. Without any discomposure, without lifting his eyes or 
pen from paper, counsel made on the margin if his notes of 
trial a calculation of what the amount in silver would weigh. When his 
turn to cross-examine came, he calmly proceeded to make the witness 
repeat bis testimony step by step— when, where, how and how far the 
. money was carried, and ihen asked him if he knew how much that sum 
of money weighed and upon naming the amount so confounded the witness 
parly and counsel engaged for defendant, that the defence was at once 
abandoned, and a verdict for the plaintiff rendered on the soot. See 
Sherwood s I,egal Ethics. 

Ui<) An attorney for the defendant was examining the complainant 
in a ceriain case. 


O"® Wheelock, had got into a quarrel with a certain 
McDonald, during their negotiations for the trade of horses The 
quarrel had gone so far that McDonald had made an application to a 

over to keep the peace, alleging that 

he had threatened to do him, McDonald, bodily injury. ® ® " ^ 

n . to the circumstances 

Sega" as MIowY -1 

are uair 

A. I am, Sir.’* 

Q You are even afraid of your life ? *’ 

A. I am, Sir.” 

McDonald Wheelock can whip you. Pat 


The question aroused McDonald's “ Irish " spirit instantly. 

half dozen like ^ Never I I can whip him and any 

“That will do, Mr. McDonald.” said the attorney. 

The Court was already in a roar, and the lawyer rested the case 
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witliout further testimony or argument. The case was dismissed, for 
it was evident that McDonald could not be under serious bodily fear of a 
man whom, in his own opinion, he had only to use one-seventh of his 
strength to whip. See 25 M, L. J. 87. 

(ar/ff) In this case witness testified to the firing of successive gun 
shots by the accused. 

Counsel (examining a witness) : “ You say you saw the shots fired ? ” 

Witness : “ Yes : Sir.” 

Q. ” How near were you to the scene of the affray ? ’ 

A. “ When the first shot was fired I was about ten feet from the 
shooter.” 

Q. “ Ten feet. Well now, tell the Court where you were when 
the second shot was fired ? 

A. '* ( didn’t measure the distance. ’ 

Q. “ Speaking approximately, how far should you say ? 

A. “ Well, it approximated to half a mile.’’ 

This was evidently an impossibility, as a man could not cover half a 
mile in the time occupied between the firing of two quick successive 
shots from the same pistol at the same time by the same person. See 
25 M. L. J. 222. 

(ativ) a good instance is afforded by the case of the Comte de 
Morangies ‘‘ The question was whether Monsieur de Morangies had 
received a sum of 300,0 0 francs, for which he had given notes of 
hand to a person called Veron. These notes of hand, he affirmed, had 
been obtained from him fraudulently. Dujonquai, grandson of Veron, 
affirmed that he had himself on fo3t transported that sum to Morangies, 
at his hotel, in thirteen journeys between seven in the morning and 
about one in the afternoon, making about five hours and a half or 
six hours The fact was shown to be impossible as follows : — 
Dujonquai said that he had divided the sum into thirteen bags, each 
containing six hundred louis, and twenty-three other sacks of two bundled 
pounds ; twenty-five louis were given to Dujonquai by Morangies. On 
each occasion Dujonquai put a sack of two hundred louis in each of his 
pockets, which, according to the fashion of the day, flapped over his 

thighs, and took a sack of six hundred guineas under his arm. According 

to the measured dis.ance from the alley in which Dujonquai hved to the 
house of Morangies, the space traversed by Dujonquai in his thirteen 
journeys would amount to five French leigues and a half, the time for each 
league being calculated at an hour for a person walking rather faster than 
usual So fdr there is no absolute physical impossibility, however impro- 
bable it might be, that Dujonquai should not stop a moment for refreshment 
or repose ; but in going. Dujonquai had sixty-three steps to come down in 
his own house, and twenty-seven to go up at that of Morargies, making in 
all ninety multiplied by twenty-six ; this amounted to two thousand three 
hundred and forty steps* Now it was known that to ascend the three 
hundred and eighty steps of Notre Dame from eight to nine minutes are 
requisite. Thus, an hour must be deducted from the five or six during 
which the journeys were said to have been made. Ihe street of Sl 
J acques, which Dujonquai had to ascend, is extremely steep. This would 
check the speed of a man laden and encumbered with bags of gold under 
his arm and in his pocket. The street is a great thoroughfare, especially in 
the morniug, for three to six hours. The obstructions inevitable from this 
circumstance would accumulate considerably ; half a league at least must 
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be added to the five leagues and a half which, as the crow flies, was the 
distance traversed. It happened that on the very day which Dujonquai 
fixed upon for his journeys, these ordinary obstructions were increased 
by the removal by sixty or eighty workmen of an enormous stone to bt. 
Genevieve, ami by the crowd attracted by the spectacle 'This must, even 
supposing him not to have yielded for a moment to the curiosity of seeing 
what attracted others, have added seven or eight minutes to each of his 
walks, which in the twenty-six, would amount to two hours and a half. 
Both in his own house and that of Morangies it must have been necessary 
fof Dujonquai to open and shut the doors to take the sacks, to place them 
in his pockets, to take them out. to lay them before Morangie*, who he 
affirmevl. contrary to all probability, counted the sacks during the intervals 
of his journey, and not in his presence Time must have been requisite 
also to take and read the receipts given by the Count, during each 
journey. On his return home Dujonquai must have given them to some 
other person. Therefore, reckoning the time required to take and lay 
down the sacks, to open and shut the doors, to receive and read and 
deliver the acknowledgments, to conversations which Dujonquai admitted 
he had with several people, together with the obstacles we have mentioned 
the truth of Dujonquai’s statement was reduced to a physical impossibi- 
lity." See Best, S. 625. 

(jtv) Lord Alverstone tells this story of a distinguished English 
novelist and a hard-working barrister by the name of Codd, who had a large 
family and was always struggling in his profession. In a post office prose- 
cution tried before Baron Bramwell at the Chelmsford Assizes, Codd was 
defending the prisoner. Among the witnesses was Mr. Anthony Trollope, 
the well-known novelist. He knew nothing about the facts of the parti- 
ctilar robbery in question, but having an official position in the post office, 
he was called to prove the practice in the post office as to the sorting, re- 
moving and otherwise dealing with the letters, so that the jury might 
understand what opportunity the prisoner had had for committing the 
theft. I need not say that in such cises the witness is, as a rule, not cross- 
examined, but makes his statement and leaves the box. Accordingly Mr, 
Anthony Trollope, to whom Bramwell had nodded, was leavin g the 
witness-box, when Codd. who saw an opportunity for making a point, 
said : Stop a moment, Mr. Trollope." Trollope came back. 


"What are you, Mr. Trollope ? ’’ said Codd. 

‘1 have already told the Court that I am a supervisor m the post 
office. 

“But are you anything else ? ” 

Trollope replied, "Yes I am an author." 

"Ah," said Codd, “you are an author, are you ? What was the last 
book you wrote ? 

‘'Barchester Towers" or whatever it was— the particular book 
IS immaterial. . • 


Q. "Well then, was there a word of truth in that book from 
beginning to end ? 

A. ^ I do not understand what you mean." 

-.4 .K ?u answer a plain question : Was there a word of truth 

id that book from beginning to end ? 

‘ A. ^^It was a work of fiction," 

to edd°V' T futh in it from beginning ' 

A. Well, if you put it in that way, there was not." -i 
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Codd said : Thank you Mr. Trollope, ’ and sat down. He called no 

jury in which he asked them 

fiow they could possibly convict the prisoner on the evidence of witnesses 
wnen the principal witness was a man who was obliged to admit that he had 
written a book without a word of truth in it. 


ixvi) The following incident regarding Sir Rufus Isaacs’ first appear- 
ance In wig and gown, is told by him to a company of law students not 
long after he became a K.C. The incident was in a county Court case in 
which he represented a fruit merchant who was being sued by a 
costermonger. This costermonger, who alleged that some boxes of figs 
he had purchased were unfit for human food, grew angry under Mr. 
Isaacs cross-examination. “Look you here, Guv’nor,” he exclaimed, 
some of these figs are in this Court and if you eat three of them and, 
not vomit in five minutes, i’ll give up the blooming case.’’ The county 
Court Judge thought that Mr. Isaacs ought to make the experiment, but 
the young advocate, resourceful then as now, suggested that it would be 
more fitting for his client to accept the challenge : “What will happen 
if I don’t eat the figs ?” whispered his client, the fruit merchant. The 
future Attorney-General told him that judgment would probably be 
given against him, “Then I’ll lose the case,’’ was the unhesitating reply. 
The challenge was not taken up and the case was lost. See 20 M. L 
J. 472 (Jour.) 

(xvit) But sometimes you will find a witness committing straight out, 
wilful perjury — sometimes, not often. “When you find that, unsheath 
your sword and have a straight fight. You will have the sympathy of the 
Court, and you will soon catch the sympathy of the jury. That man must 
be slaughtered. That does not happen so often as people outside of the 
court-house imagine ; yet it does happen.’’ 


“Once a suit was filed in the Chancery Court at Knoxville, 
against several people there, sureties on the bond of an insurance agent. 
In that suit a certain theory was set up. Then the plaintiff brought 
another suit in a different Court ; but it was on an entirely difierent theory 
from the case pending at Knoxville, in Chancery. The man was put on 
the stand to testify in the latter case, and his testimony was in direct con- 
flict with his plaint in the Chancery Court at Knoxville. In a few mild 
questions, I clinched the nails on that evidence, so that he could not back 
out of it. Fortunately I had brought with me the plaint that he had filed 
at Knoxville, and after Thad clinched that so that he couldn’t getaway 
from it, I walked around in front of him. He was one of the most promi- 
nent men in those parts. Showing him the plaint, I asked : 

“Is that your signature to this plaint ?’’ 

“Yes,’’ he replied looking at me 

“Did you swear to it before a notary public ?’’ 

“Yes, I did,’’ was the answer. 

“Well then. Major Smith, kindly tell this jury where it was that 
you swore to a lie — Was it at Knoxville, or was it here before this jury, 
or was it in both places ?’’ As 1 started back to my seat, I heard a dis- 
turbance behind me, as 1 turned hurriedly to see what was the cause, 
the sheriff had caught the witness as he was falling to the floor in 
a faint. There was no other question asked. The Court adjourned 
pretty soon, and they came in and dismissed the case. See 14 Cr. L. 

J. 27. 
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ixviii) Squire Melton who was a high-toned and high-standing person 
was examined by the defendant in a case, as a witness. 

He was turned over to Colonel Netherland for cross-examination, 
and he did it in this style. 

Q. “Squire Melton, you are a brother-in-law of the defendant ?’* 

A. “Yes.” 

Q. “This evidence of yours — did he get it up ; or was it a scheme 
of yours ?’ 

A. “it was a scheme of my own. ’ 

The counsel asked the witness to stand aside. 14 Cr. L. J. 27. 

(xix) “l remember a great many years ago I was trying a law suit 
up in Fentress county, in the big city of ‘Jimtown.’ A Mrs. Phillips was 
a witness. They had prodded her and prodded her, and every time they 
hit her she would make a fresh jerk and tell something more ; then they 
would hit her again, and she would make another effort. Finally the 
lawyer got tired and turned her over to our side, I said : “Mrs. Phillips, 
there is just one question : Mrs. Phillips, before you went on the stand 
as a witness, didn’t you swear that, in this case, you would tell the truth, 
the whole truth, and nothing but the truth.” 

“Yes, sir,’’ she snapped at me. 

“Well, do you think you have kept the contract ?“ 

“Yes sir,” was the answer “and a little more,” 

How many beautiful questions a young lawyer could think up to 
ask that witness — astonishing questions, as thick as blackberries. My 
questmn was “Stand aside.” We did not hear anything more from 
Mrs. Phillips, nor of her evidence. See the same cited in 14 Cr. L J. 27. 

Kxx) See the historic trial in which Sir Charles Russel cross-examined 

witness, quoted in the Chapter “Of Handwriting Expert 
and As To Forgery. 



CHAPTER LXXXVII 
Of Finger Print Expert 

The science relating to finger impressions has reached a stage of per- 
fection. An expert in finger print can always successfully compare 
two impressions, if they are not blurred or dim or otherwise interfered 
with. A number of critnes have been detected by the fact that the 
criminal left the fi iger impression on certain articles, while opening a box, 
or handling some other household furniture. 

As to the judicial decisions on the value of the - testimony of finger 
print expert, see the following : — 

Finger impressions include thumb-impressions. 3 C. W. N. 90. 

Similarity of finger itnpressiotis is. as a rule, evidence of personal 
identity and ilieir dissimilarity will be evidence of the reverse. 1 C. VV. 
N. 33. 

Opinion of expert as to identity of palm impression is admissible. 
52 B. 223 : 1928 Bom. 15S : 29Cr. L J.410 : lOS I. C. 508 : 30 B. L. 
R. 321. 

Conviction can be based on the uncorroborated testimony of a finger 
print expert. 1931 C. 441 : 133 I. C. 1 11 : 35 C. W. N. 863 : 32 Cr. L. J. 
1001. Sec 9 Mys. L. J. 444. 

Opinion of thumb-mark expert is conclusive. 9 P. R. 1914 Cr. 

Evidence of finger print expert can be accepted by Court without 
corroboration. 19^6 B. 151 ; 6 : B. 187, 4 L. 245 : 1923 L. 622 and 1922 
P. 73 Not foil. 1923 M 178 : 46 M 715 Ref. 

Under S. 73 Court has power to ask accused to give his thumb-im- 
pression for comparison. 1932 B. 406, 1924 R. 1 1 5 Foil. 1928 P. 129 : 28 
Cr. L. J. 850 : 6 P. 305, 19.26 C. 53 ! . 46 M. 7 1 5 : 1923 M. 178, 1928 P. 
103 : 6 P. 623, 1922 P. 73 : 1 P. 242, 1927 M. 696 : 50 M 452. 

Illustration. 

In this one Edward Meldon was charged with the murder of one 
Mr. Crostic atjd the important evidence against him was that of an expert 
to the effect that there were the finger-prints of the accused found in blood 
by the side of the murdered man. 

The case looked very black when Mr. Sheldon, counsel for the 
accused, rose to address the Court. He admitted that there was no 
evidence with which to controvert the theory that it must have been the 
finger-prints of Edward Melclon that had been found beside the mur- 
dered man. 

He called Thomas Lane (the expert, engaged by the prosecution) 
as his first witness, and the Court attendants began to pass around the 
room drawing down the heavy sh <des that served to darken the room 
when the lantern was used. Sheldon waved them aside. 

“At present I do not desire to use the lantern,” he said, quickly. “I 
wish to interrogate Dr. Lane other matters.” 

Lane had figured so prominently as one of the expert witnesses that 
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it had been suggested that of course Sheldon had called him to the stand to 
controvert his own testimony. The first question fell upon the ears of the 
spectators as a shock. 

“I wish to ask you,’* said Sheldon, **if your relations with the 
deceased Mr. Crostic were pleasant ?’ 

“Entirely so,” said Lane. ‘T do not know why they should be 
otherwise.” 

Q. “Is it not a fact that you proposed marriage to Miss Crostic 
some time ago ?” 

A “I did.” 

Q. “And were told that she was already engaged to marry the 
defendant ?” 

“ I b lieve the answer was something of that sort,” was the 
reply, in a tone so low that those at the rear of the room could not 
catch the answer. 

Q. “And was it not you who told Mr. Crostic that the accused had 
been a frequenter of a certain disreputable resort in the city ?” 


Lane shifted uneasily in his soaL The prosecution objected to the 
question, but the Judge sustaiced Sheldon, and finally, in a halting manner. 
Lane spoke. 

A. “I might have said that “Tdid not think that Meldon had done 
sowing his wild oals. I think I did not mention any particular resort.” 

Q. “Yet the prisoner, Mr. Crostic said that you were his 
accuser ? ’ 

A. “I know nothing of that, Mr. Crostic cannot speak for himself." 
Q* ^‘Wbere were you on the night of the murder ?” 

A. At my office all the evening. I had occasion to call up several 
persons on the telephone. They can substantiate my statements if that’s 
what you are driving it. 

■ 1,^ Sheldon. Then he asked that all the room 

ITJI .1 the police experts who 

had already testified for the prosecution. 

nn nn Jki" Sheldon. “ that there can be 

in the identification of the thumb-marks found upon the 

p*” ^ That is so. is it 

A. Entirely so. No two thumb-marks are ever exactly alike 
The prints on the sheet are remarkably clear. There is no rlom for 

I wish you would make a print of my thumb/’ said Sheldon. 
screen?he“ ‘^rew upon the 

41 


questioufngl/ ? said Sheldon, 

sei the'diffwenclJ®®'*’” “ '»Vman can 

He pressed Ws’thumb the'el another slide—." 

screen. ® presently it was flashed upon the 

were was realized that the two i prints 

expert fehbok his '*head***^ * ^^*^*^ ^ demanded Sheldon smilingly. The 
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Not a bit like it, he admitted. 

**Is it like the print you made of the hand of Herman Battle ?” 
asked Sheldon. 

The expert fumbled in his case, and presently threw a second print 
on the screen. They were identical • 

“Let’s have a third trial.” suggested Sheldon. “Be particular to see 
that the glass does not pass from your possession.” 

Every one in the court-room pressed forward in his seat to see the 
test. Presently this, too, was thrown upon the screen 

“Is it not the print of the accused’s thumb ?” he asked. 

The crowd exclaimed with excitement. Even to the scar, the print 
was the same 

“That is the print of the prisoner’s hand.” agreed the expert, “I 
would know it among a thousand.” 

“ And yet the prisoner has not left the dock, ’’ reminded Shel- 

don. 

“I cannot understand it,’’ was the puzzled response. “It is not 
reasonable that you should be able to change ihe prints at will.” 

“If we may have a little light I will enlighten the Court,” was the 
response. “It is all prefectly simple.” 

In the stillness the green shades were sprung up with a snap that 
sounded like a roar. For a moment, every one blinked as the strong light 
blinded their eyes. Sheldon turned towards the jury-box. 

“You will recall,” he began eventually, “that some few weeks ago 
as estimable citizen of this town was accused of burglary. A safe had been 
drilled open, and on the window sash were found prints of a finger stained 
with oil and the dust from the boring. 

“These prints were found to be those of Herman Battle, who is now 
waiting trial for that offence. 

“Mr. Battle was not near the scene of the alleged burglary that 
night. He was an old friend of the accused’s father, and consented to 
aid us in an experiment. Because no finger-print is ever duplicated by 
Nature there has existed no doubt but that Mr. Battle was the offender, and 
yet the real offenders, if they are such, are Mr. Twining, junior counsel in 
this case, Miss Crostic, Miss Meldon, and myself. 

“It was desired to show that while the peculiar markings of the cuticle 
of the hands is never exactly duplicated, it is entirely possible to take 
advantage of this fact to fasten upon an entirely innocent person the blame 
for a crime. 

“It is well known that for several years Dr. Lane has had a fad 
for studying finger-print identifications He has been called as an expert 
witness in numerous cases in this and other states and it was to him that 
I first returned for information when I returned home and found that the 
accused had been put in jeopardy of his life on account of a few finger 
prints on a bit of cloth. 

“But I also found that Dr. Lane carries his studies further than 
most. He not only makes collections of prints, but of the fingers ntaking 
these prints. 

“He did not call my attention to them, but I perceived that be bad a 
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large collection of casts of hands. From the accused I learned that he had 
given Dr. Lane permission a few months ago lo make a cast of his hand, 
but that only the thumb bad come out clearly. 

"From the experiments I made I found that it would be entirely 
feasible to reproduce these casts in other materials than plaster — in the 
composition used by printers to ink their forms, for instance. 

*'The prints made by me before the Court were made from these 
casts, just as were the prints on the linen placed in evidence. Dr. Lane 
has admitted upon the stand that he was refused by Miss Helen Crostic 
when he made a proposal of marriage to her. With her father dead and 
her lover hanged for his murder, there might have been a possibility of her 
re-considering her determination. 

“At the same time Lane supposed that the death of Mr. Crostic 
would free him from the payment of certain obligations he contracted and 
which be supposed were in the possession of the deceased, though in point 
of fact they are in my safety deposit box in the city. 

“He prepared a composition stamp and carefully left behind the 
evidence that would incriminate his rival, while be established a telephone 
alibi. I demand the arrest of Thomas Lane for the murder of John 
Crostic. ’ 


All eyes were turned on Lane, who sat at the rear of the room, one of 
the Court attendants went over to him and laid a hand on his shoulder. As 
he did so the body lurched forward and fell to the floor. Another physician 
sprang forward and bent over the body for an instant. 

^ sAid tersely. 'Pure Prussic acid The man 

died instantly. 

.1, . glanced at the prosecuting attorney. The latter nodded, 
the Judge s gravel fell. ’ 

.aken‘;ia\X“c'o«, •” ““ 

While the spectators rushed out to be the first to tell the news 

ftltZ aTom"^ ^tood 


CHAPTER LXXXVIII 

« 

Of Foot-print Expert or Tracker. 


In India, there is hardly any good tracker or foot print expert. Generally 
we find a clever person with a doubtful character in a village, who is an 
associate of the thieves and other criminals and who is also a friend of the 
Police, in dubbed as a tracker. 

He is, as a rule, an illiterate person and has never studied the 
science. 

He never measures a foot*print by any foot rule, but describes its 
length by measuring it with his fingers, e.g., 14 fingers, 16 fingers, etc. His 
evidence is generally of flimsy character and should be very carefully scru- 
tinized. 

Comparison of Foot-prints. 

It is impossible to fix the impression of a bare foot for long in the 
memory, and the impression of a foot-prii3t formerly seen with that belong- 
ing to a suspect arrested subsequently when the former is no longer under 
one’s eye. is of no utility and can serve no purpose. Criminal Investigation 
by Or. Hans Gross, Ed. 1934, p 329. 

For the impression of a booted foot it always suffices for future use to 
have an exact description of the impression of the sole with the note of 
measurements and number, care being taken to indicate all dimensions, the 
number of nails (not only of those which exist but of those which are missing) 
in the front part of the sole and in the heel separately, the shape and condi- 
tion of preservation of the latter, patches if there be any, and every other 
distinctive sign. If the question subsequently arises as to the connection be- 
tween the sole of which the impression has been found and that of a suspect- 
ed individual, all that is necessary is to measure and count the whole again. 

Ibid. 

We must have the two impressions (mentioned above) on the table 
before us. We must measure and compare them several times before being 
able to pronounce any opinion about them. Ibtd 

Comparison of foot-prints after two months with prints which the 
tracker saw at the spot, when the original foot-prin s were not preserved, 

has no value. 1933 L. 299. 

It is unsafe to rely completely on the evidence of tracker as to corres- 
pondence of tracks. 65 P. L. R. 1917 ; 18 Cr. L. J. 897, 71 P. L. R 1910. 

In Running or Walking. 

One can conclude, from the length of the step the force of the im- 
pression of the anterior edge of the sole, and from the depth of the ball of 
the toe, compared with the depth of the impression of the heel, that there has 
been running, and also whether that running has been rapid or slow, 
Criminal Investigation by Dr. Hans Gross, Ed. 1934, p. 340. 

In rapid running the impression of the heel is deeper than that of the 
ball of the toe. Alighting on the ball of the toe is only the result of the slow- 
ness of the running, just as alighting on the heel is the result of the rapidity 
of the running. Ibid. 
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Every person walks by first carrying a leg forward and then leaning the 
centre of gravity of the body upon it, in order to be able to continue in the 
same manner with the other leg. It is not correct to say that the leg operates 
like pendulum, on the other hand a complicated mechanical movement 
brings it to the front. Criminal Investigation by Dr. Hans Gross. Ed. 1934, 
p. 334. 


This mechanism of walking furnishes us with the following results in 
connection with foot prints or impressions : — 

(a) Since at each step the centre of gravity first goes over to the leg 
upon which the weight is carried, the load must glide from the interior to the 
exterior edge of the foot. What is shown by very clean foot prints is a cer> 
tain twisting which starts from the inside edge of the foot and goes towards 
the ball of the little toe and in consequence of the thrust to detach the foot 
from the ground passes suddenly under the big toe. 


(6) The back part of the heel gives the strongest impulsion in walking 
and ought in consequence to appear much more strongly impressed than the 
rest of the heel. Hence nearly all men of normal stature use chiefly the 
exterior and back part of the underneath part of the heel. Brandt of Lindau 
found that 98 per cent, of soldiers walk in this way, while only 2 per cept. 
press more on the interior surface of the sole and the heel. This is impor- 
tant, for in a case where the last peculiarity is found, it would be an almost 
conclusive sign by reason of its rarity. 

(c) In a foot-print there are two deep spots : the posterior edge of tbe 
heel, by reason of the energetic thrust of this edge into the soil, and the ball 
of the big toe, by reason of the pressure which the body exercises upon it. 

W Inside portion of the front part of the foot presents an impression 
of toe whole surface of contact and therefore it appears larger in foot-print 
than it really is. It glides a little outwardly and only at th'it point produces 
the deepest impression. 


(«) The foot, at each pace, before leaving the soil, gives a thrust in 
order to supply the leg with the spring required to carry it forward. This is 
particularly necessary in quick walking or when the ground is slipDerv. The 
consequence of this thrust is that the anterior edge of the sole makes a deeper 
cut into the ground. On a firm ground two marks in the form of an arch 
will be found: the posterior edge of the heel and the anterior edge of the 
sole These two marks will give the length of foot and one can make 

bJirdIn Vr fi, ^>■0“ a person who walks quickly or carries a 

burden. If the steps are long, they belong to a tall person. 

(/) Distinctive marks are produced in sand, dirt and thick mud 

Su ViK- f first thrust. There are two impressions of the heel and the 
Mils of the toe, which give the real distance, but owing to slipping of the 

. D.^uction, only relative and have oa.y val”'. 


. . » 


■ J 
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It IS impossible to give measurements or fixed sizes, for the numerous 
factors the size, the height, and the other corporeal singulariiies of the 
mdividual walking, his burden, his gait, and the variable nature of the soil— 
differ in every case, and may be combined in so many diverse ways 
76 W impossible to give precise indications on this matter. 


It is easy to recognise a stoppage, for the hind foot is drawn forward 
and forms a second impression beside the other. It may even be guessed 

approximately whether stoppage has been short or prolonged. Ibid, p. 347, 

A person may have been forced to walk backward, in which case the 
steps are shorter, the directing line is hesitating and uncertain, as we do not 
know where we are going, the impressions present besides a quite distinctive 

digging of the toe, when the individual in question is forced to take a relatively 
long pace. Ibid, p. 348. 

Length of Step. 

Length of steps the distance of one foot print from the next, mea-ured 
from the middle of the heel of the one to the middle of the heel of the other. 
This distance depends upon the height of the person, the rapidity of the walk 
and also upon habit. Criminal Investigation by Dr. Hans Gross, Ed. 1934, 
p. 345. 


As a general rule it may be said that, of two equally agile men, the 
taller has the longer steps, and of two paralled trails, the foot print more 
frequently in the same distance belongs to the shorter person and that 
occurring less frequently to the taller person — presuming the two have 
walked together at the same speed. Ibid, p. 346. 

Old people, invalids, people inflicted with hernia and other infirmities 
of the lower part of the stomach, take short steps although of tall stature. 
People who are in the habit of walking with precaution habitually take short 
steps. Ibid. 

Long steps are met with among soldiers who have been for years 
in the army, surveyors, and especially railway employees. These latter are 
often obliged to walk upon the permanent way and they prefer to walk 
upon the sleepers the distance of which exceeds the length of ordinary pace. 
Ibid. 

For a person walking at the same speed, the length of pace, as a 
rule, remains the same. If a short step is noticed it follows that the walker 
wishes to avoid a stone or puddle, etc., or perhaps he has looked back while 
walking. This may be important in determining whether the person in 
question has passed the spot only after a shower of rain. Ibid. 

The length of pace varies from 50 to 100 cms. (20 to 40 in.), the 
average length may be taken : for the slow. walk of people out for a stroll. 
70 cms. (28 in.) ; for the average pace of business men 80 cms. (36 in.). 
A pace of hundred cms. (40 in.) is only attained in running. A running pace 
of two metres (6^ feet) is rarely met with. Ibid. 

The pace diminishes with age. A man of forty years old takese 
pace about 30 inches and a man of the same height but thirty years of aga 
takes paces of from 32 to 33 inches. Ibid, p. 347. 

Measurements of Foot-prints 

The accurate observer, trained to take exact measurement, will prefer 
the impressions of booted feet to the bare feet. He will carefully take all 
measurements of the sole, will count the nails, measure the pieces of leather 
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nailed on to the sole, etc., and will ^ive a perfect image of the impression. 
Criminal Investigation by Dr. Hans Gross, Ed. 1934, p. 327. 

Measurements in the case of bare feet give very uncertain results, for 
the plant of the bart foot leaves always a rounded impression and never 
presents fixed borders like the sole of the shoe, and in consequence it does 
not produce a clean impression such as one is able to utilise from the point of 
view of measurements. Ibid. 

In considering the measurement of a foot it must not be forgotten that 
the foot itself varies considerably, e, g., it is smaller in cold weather or after 
a long rest than during hot weather or after a long march Ibid, p. 352. 

A foot in repose is shorter than a foot warmed by walking and swollen 
by the heat and the blood, the latier having downward tendency ; a dry sole 
is shorter than a damp one, be the humidity due to a wet road or, in fine 
weather, to perspiration from the foot Ibid, p. 358. 

Value of Track Evidence. 


Foot-prints are often of decisive importance, but we must know how 

to observe, preserve and utilise the impressions in order to be able to get any 

good out of it Criminal Investigation by Dr. Hans Gross, Ed. 1934 
p. 320. 

As a rule foot-prints are but seldom found where they are wanted. 

wnen they exist, they are rarely entire and complete, and for that reason are 
considered of no value. Ibid. 


As regards really clean foot-prints, it seldom happens that they are 
preserved so as to remain intact, or to inspire certainty that they have some 
connection with the case. People who have come upon the scene of a crime 

nHn^ ^ t*’® important 

* • V well-preserved traces do exist, the essential thing is to be able 

Icierf^rfs^bT /h h° good use of them. On this 

scierfce is dumb and has hardly even approached the question. Ibid. 

always 

These considerations detract from the value of foot prints! 

hS .= 

s. 201. t. P. C. 1928 L. 476 : u“ 347 f 29 Sr. l ''' 
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It IS impossible to base a conviction merely on the track evidence 

unsatisfactory 

Tracks, measured three days after the murder and tracker examined 

after twelve days are of no value, the peculiarities of foot-prints would in the 
probability be obliterated by the physical forces of nature. 1932 L. 557 : 
33 P. L. R. 691. 

The mere fact that the track of accused were carried to their village 
and that accused were known bad characters, held not sufficient to support 
a charage of dacoity. 33 P. R. 1868 Cr, 

Before regarding expert s opinion as to foot>prints found near 
the dead body as conclusive evidence against the accused in murder case, 
Judge should form his own opinion regarding identity of foot prints of 
accused. 1941 Mad. 88. 


CHAPTER LXXXIX 

Of Hanawriting Expert and as to Forgery of Handwriting. 

Bias of Handvoritiug Expert 

1. The evidence of handwriting expert does qot stand on a higher 
footing than that of an expert in other branches, i.e., medical surgery, etc. 
It has got all the flaws and weaknesses that are usually found m all expert 

opinions. 

The evidence of handwriting expert is usually biased in favour of 
the party producing him. Hardly any weight is given to the evidence of an 
expert because he comes with a bias in his mind to support the cause in 
which be is.embarked. Moreover in view of increasing number of experts 
in bandwriting it has generally been found that parties to the suit produce 
a number of expert witnesses on both sieds. Both sets of witnesses give 
absolutely contradictory opinions with regard to the questioned document, 
ft has, therefore, been held by the Courts that evidence of an expert is of 
little value when it is contradicted by another witness. See 1933 Lah. 
885 ; 144 I. C. 497, 1939 Oudb. 2i3, Wrottesley p. 93. 

2. Expert witness has been defined to be *a man who is a paid 
retainer to make a sworn argument.’* 27 Amer. Law Reg. (iVO footnote. 

3. The statements of experts should be regarded as advice rather 
than as evidence and no Judge or jury should accept their statements 
without exercising an independent opinion. See 20 M. L. J. (Jour.) 
372-373. 

Cfiaractersisics of Handwriting 

In order to be able to cross-examine a handwriting expert 
efficiently, a lawyer must know the various characteristics of handwriting and 
should be fully conversent with the methods employed by an expert to 
detect forgery in a document. These characteristics may be summarized as 
follows 

Several characteristics which go to make up writing habits may be 
stated to be finger movements, pen presentation, pen pressure, style, direc- 
tion, execution, alignment, arrangement, sizing, spacing and curves : — 

Altgfimenf.'-* Alignment in handwriting is the tendency that lines 
of writing possess in moving towards the end of the paper from left to' 
right as in English or right to left as in Urdu. Alignment of writing 
may be classifled as ascendent, descendent, even, irregular and arched. ' ' 

Speaking generally writing done with the elbow as pivot or centre 
of laterel motion tends to an even alignment, while writing done with wrist 
as pivot tends to an arched alignment. Forgers of free band type of im- 
mitation frequently have a tendency to an ascendent alignment. 
c^Hoh Handwriting and the Detection Forgery** by Charles Hardless, 
Ed, 1914, pp. 57-59. 

Arrtfffgemsft/.— Arrangement which is the next or closest character- 
istic to alignment, is the relation of letters and characters in words in re^&rd 
to e&cb other. Extreme regularity of arrangement of loiters is found as in 
print, when if two parallel lines, the width of the letter, are drawn 
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above and the other below the writing the tops and bottoms of the letters 
would touch both parallel. Ibid^ p. 60. 

Sfzing.— Sizing as a writing charactersitic means the relative sizing 
of letters in words in regard to one another. 

Sizing may be classified as regular or irregular, wide or narrow and 
large medium or small, very large, and miscroscopic being the two extremes. 
Sizing of letters is often dependent on the style and execution — the linear 
style used adopting itsfelf to large letters and the oval and round style to 
medium and small sized letters. In rapid writing the sizing is generally 
small. Ibid, pp. 63-64. 

Sizing has importance as a characteristic owing to the fact of its 
being automatic, and it will be found that writers maintain their relative 
sizing of letters in words, whether they write them large or small. 
Sizing can be measured by means of a scale and compass. Ibid, p. 67. 

spacing . — Spacing is the interval or distance between lines, words 
and letters in writing and is intended to distinguish one from the other. In 
actual experience writings are regularly or evenly or irregularly 
spaced. The spacing may be extravagant, wide, medium, close or 
cramped. 

There can be no fixed rule as to the exact width of spacing which 
should be observed between letters and it necessarily varies with the sizing 
and style of the writing adopted. To^udge the space between two words, 
as pointed out by Rexford distance should be measured from letters to letters 
and not from the end of the fi lal stroke to the beginning stroke. Spacing 
obtains importance as a characteristic in handwriting because it becomes 
automatic. 

Spacing plays a very important part in disputed writing as for instance 
in the case of anonymous letters. Ibid, p. 68. 

Pen presentation . — Pen presentation or the mode of presenting the 
pen to the paper, is determined by the angle at which the pen is held towards 
the paper when, according to the individual habit in writing, both nibs and 
points of the pen press evenly on the paper. Accordingly if a line be drawn 
continuously for a space with both points of pen touching the paper with 
equal pressure, the angle of this drawn line with the horizontal base of the 
line of writing is the angle of pen presentation. Such angles in ordinary 
writing may vary from the verticle, or 90 degrees, to the horizontal or 180 

degrees. 

Pen presentation is allied with execution and direction in writing. A 
vertical pen presentation accompanies slow writing and upright direction, 
while in an angular pre entati m the pen points adopt themselves more to 
the line of writing, so the execution can be rendered rapid and the direction 
inclined or sloping. Ibid, pp. 68-69. 

Pen pressure , — Pen pressure is the force applied, by means of the 
muscles of the thumb and fingers to the writing instrument when guiding it 
over the writing surface. 

Pen pressure can be classified as light, heavy, medium, even or 
uniform and shaded. Light pressure produces fine, narrow stroke and curves, 
while heavy pressure produces broad, dense, heavy strokes and curves. 
Medium pen pressure as usually employed in rapid writing produces strokes 
and curves which are neither fins nor heavy but of even thickness, and regu- 
larity in pen breadth. 
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Pen pressure effecls writing in various ways When, for instance, in 
writing with a vertical pen presentation, pressure is applied with equal force 
to both nibs or pen points, the vertical down strokes will be found to be 
heavier, broader and more shaded in execution than any of the other strokes 
in writing, with the resultant of an opposite effect in regard to the up 
vertical and horizontal slrokes which, as affected by the position of 
pen points, become the finest, lightest and least shaded lines or strokes in 

the writing. 

A writer who usually writes with an even pen pressure can change 
pictorial effect of his writing by employing a heavy pen pressure without 
altering the form of his letters in any way. In judging handwriting care 
should be given as to the form, intensity, frequency, and exact location of 
the shadings caused by the pressure of the pen. Ibid, pp. 70—73. 

Curves . — Curves in handwriting form a very important characteristic 
in regard to the identification of handwriting because the difference is in the 
muscular co-ordination and differing responsive actions of the thumb and 
fingers which produce curves, are manifested each in their own peculiar way 
in writers. Ibid, p. 73. 

Movement . — Movement is the action or combined action In the exe- 
cution of characters and their combination by the muscular capacity of 
the arm, forearm, hand and fingers. 

Finger movement is the movement produced by the muscular action, 
I e., the extension and contraction, of the thumb, fist and second fingers, the 
hand and the arm remaining stationary, except for lateral motion. 

Finger movement writing is usually shaded, slow, formal, and without 
dash or flourish and is most susceptible of forgery or imitation. Ibid, pp. 
45-16. 

In finger movement writing the pen scope naturally is very limited, 
the hand being the pivot, and the writers of this movement are generally un> 
able to write a word or combinati')n of more than 5 letters or characters in a 
single operation. 

Writing done by the wrist movement, as is generally the case with 
women is usually angular. Ibid, p. 49. 

When intialling only has to be done the combined forearm and wrist 
movement is generally employed by writers of this class but in writing and 
making full signatures the forearm and wrist are combined with the thumb 
and fingers in simultaneous action, when the signature is generally with well- 
pronounced curves of easy and natural appearance and is difficult of imita- 
tion. It Is in signatures of this movement that the forger, possessed only of 
or employing the finger movement, necessarily fails. Ibid, p, 50. 


Style. Style as a characteristic in writing, may be classified as 
]inear, oval, round, angular and square with their combinatioos. 

Sty^ is frequently dependent on the movement employed by the 
writers. The linear s^Ie of penmanship (aught in modern schools consists 
of the down strokes being nearly perpendicular and is usually employed in 
cases where clear writing is required, such as on telegrams and addresses on 
envelopes and labels. When a degree of ovalness is added to the linear 
K what is termed the ‘Legal* style is produced, so 

I® largely employed by solicitors clerks. It is also known 

style the writing is easiest performed 
mth the combined action of the finger and wrist, the finger predominating 
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Speaking generally in regard to the vernacular writings of India, 
Hindi may be class ’d as linear in style, Telegu, Canarese and Mlayalam 
as round, Urdu as oval, Mahajani as angular and Gurmukhi as square, but 
individual cases can be different and the writing combinations of two or more 
styles Bengali is usually a combination of linear and oval and Uriya a com- 
bination of linear and round, yet individual cases of these writings may be of 
other styles. Ibid, p. 52. 

Execution , — Execution or speed in writing which may be laboured, 
slow and drawn, slow and deliberate, average, rapid and very rapid depends 
to a great extent on the degree attained by the writer towards development of 
reflex capacity, that is the capacity of transmitting into writing thoughts or 
words without the intervention of consciousness or volition power, when the 
writing becomes what may be termed rapid. 

There is no hard and fast rule for casual observation by which speed 
can be accurately determined Ibid, p 53. 

Direction , — Direction or slant in writing frequently helps to determine 
execution. In cases where the writer deliberately distorts his own signature 
so as to repudiate it subsequently, the style of varying the execution is 
distinct from that of the forger imitating a signature. In the former case 
slowness or deliberation is frequently seen in all the lines and curves of the 
writing, whereas in the latter case slowing down is found in some parts and 
not in others, according to the portions the forger experienced difficulty in 
imitation. Ibid, p. 55. 

The importance of writing characteristics is recognized by all hand- 
writing experts and it is sound because two different persons have not got the 
same movements naturally, and in fact there are some advanced movements 
that a writer of a poor class cannot attain. It is also correct not to pay un- 
due attention to the mere shape of letters because it can be imitated and on 
the other hand persons do not always make a letter in the same shape, for 
instance, most people have more than one way of making say a I. On the 
other hand, even the shape of letters cannot be disregarded for obvious 
reasons. There are many ways of making one particular letter, but the same 
writer dots not use all of them and if therefore it is found that in different 
writings the forms of the letters differ, it is not unlikely that the writer was 
the same unless for some special reason he altered his natural writing. 

1939 O. 17. 

Value of Evidence of Handwriting Expert. 

The evidence of an expert is not infallible The statements of expert 
should be regarded as advice rather than conclusive piece of evidence and no 
Judge or jury should accept their statements without exercising an indepen- 
dent opinion. See Law Journal cited in 20 M. L. J. 372-73 

The following cases illustrate the value of the testimony of an exper 
as held by various Courts in India : — 

Expert opinions must always be received with caution, especially the 
opinion of the handwriting expert 1931 O 298 : 132 1. C. 259. 

An expert, however impartial he may wish to be, is likely to be uncon- 
sciously prejudiced in favour of the side which calls him. The mere fact of 
the opposition on the part of the other side is apt to create a spirit of 
partisanship and rivalry. Besides, an expert is often called by one side 
because it has been ascertained that he holds views favourable to its interests. 
1933 L. 885 : 144 I. C. 497, 1933 L. 561 : 144 I. C. 331, 59 I. C. 220. 
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Of all kinds of evidence admitted in a Court, thi^s 's the most unsatis- 
factory. It is very veak and decript 1931 L. 408, 64 I. C. 234. 

Experts, like lawyers, differ in their opinion, and it 'n the highest 
degree unsafe to rely upon the expert evidence when the admitted facts lead 

to a contrary conclusion. 56 I. C. 879. 

It is settled practice of Courts not to base the findings merely on 
expert opinion. 36 M. 159, 8 I. C 98, 5 I. C. 355, 2 I. C. 

Mere resemblance between two writings is not sufficient 
conviction that they are written by one and the same person. 49 C. 235, 

64 I C. 23 ', 5 I. C. 355. 

There may be cases where handwriting is of such a peculiar character 
that the conclusion as to the identity of the writer is almost irresistible, 
35 M. 159. 

The evidence of handwriting expert ought not to definitely point out 
that anybody wrote a particular thing He can only point out similarities to 
the Court, which has to determine whether a particular wiiting is to be 
assigned to a particular person. 1921 P. C. 168. 

The evidence of an expert in handwriting is of little value when con- 
tradicted by that of another. 1933 Lah, 885. 

Where the expert does not know the language in which the signature 
is made, his opinion is of little value though it can be used to corroborate 
other evidence. 1933 P. 559 

When both sides produce experts who support their case, the value of 
expert evidence is highly diminished. 1939 O. 213. 

Forgery of Handwriting Traced and Free-hand* 

One tracing method consists of placing sufficiently trauspareut paper 
over the signature or writing of which a facsimile is desired and then tracing 
the lines of writing with n pencil or pen. If required in ink and done first 
with a pencil, the lines are subsequently inked over. A second method is by 
placing the writing to be forged upon a transparency, such as a pane of glass 
against a strong light and then superimposing another piece of paper and 
tracing thereon the writing underneath. Another method is by first tracing 
the signature or writing upon tracing or other suitable piper and then turn- 
ing the latter over and blackening it with lead pencil. The prepared tracing 
is then placed in position on the paper or document on which the forged 
signature or writing is to be affixed with the black side down and the first 
tracing gone over again ; the copy or impression on the document is then 
inked over with pen and the forgery accomplished. ** Identification of 
Handwriting and Detection of Forgery' by Charles Hardless, Ed. 
1914, p. 83. 

A free-hand forgery requires some degree of skill, the forger previous- 
ly making a study and practice of the signature or writing to be forged until 

he h^ attained to some degree of excellence in its imitation so as to render 
it ofinaDd. 

Traced forgeries almost invariably fail in movement, pen-presenta- 

execution or speed. They consequently afford means 
ot detection in various ways. Firstly, there are the formal, slow, nervous 
4mes ID the wriuog, the forming of which is the natural result of the tracing 
process, becondly, there is even flow of the ink made by the slow and 
evenly drawn lines. Thirdly, the absence of natural shading caused by th© 
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slow drawing of the pen with regular even pressure Sometimes attempt is 
made to rectify this and then there are the evidences of touching, retouching 
done in order to increase similitude. In some instances even ‘pen-painting’ 
is resorted to in order to emphasise ihe sliadi ig and so render it like the 
original. Fourthly, there are frequently evidences of abnormal pressure at 
various parts caused by the forger stopping to see whether he is guiding 
his pen correctly over the lines, and while doing so keeping his pen upon 
and pressing on the paper, or it may be ttjat instead of pen-pauses there are 
pen-lifts (in many cases both) caused by the writer for the same object, 
frequently raising his pen oflf the paper. The abnormal pressure caused by pen- 
pauses or breaks due to the pen-lifts is sometimes observed in unlikely 
places, such as in the course of a continuous up or down stroke or curve, 
where there should be no stoppage or break. Ibid, pp. 83 -8'. 

Traced forgeries are more common in the case of signatures than 
letters. Ibid, p 88. 

Free-hand forgeries are usually employed in cases of imitated script 
such as forgeries of signatures, letters, pro-notes and receipts, tampering 
with bills, alterations, additions and interlineations, raised and 
forged cheques, altered figures, over-writings, erasures and suspicious dates. 
For the detection of the handwriting in such c^ses, the methods of compari- 
son by characteristics should be observed, and the movement, pen-scope, 
pen-presentation, pen-pressure, direction, execution, alignm nt, arrangement, 
comparative sizing and makes of the curves and angles tested in the cases of 
the questioned signatures or writings, of the writings of the person w'hose 
handwriting is alleged to be forged or simulated, as well as the handwriting 
of the person or persons suspected of committing the foigery. Ibid, pp. 

97-98. 

Another common defect in free-liand forger s signatures is the unusual 
number of breaks or divisions of the letters or characters in words. Ibid, 

p. 102. . , , , . 

Free-hand forgeries and even traced forgeries frequently show signs of 

tremor, that is deviation from the uniformity of the strokes and lints of 
writing. Ibid, p. 104, 

Illustrations on Cross-examination of Handwriting Experts 

(() In connection with the Osborne Cadet Case, Sir Edward Carson 
made a powerful attack upon the testimony of experts in handwnling go- 
ing to the length of suggesting that it should never be admitted. It is easy, 
of course to ridicule the pretensions and achievements of seme of these 
witnesses’ and Sir Edward Carson is not the only distinguished member 
of the Bar who has revelled in the task.^^ Here, for instance, is Lord 
Brampton’s account, in his “Reminiscences of an encounter he orice had 
with Mr. Nethercliffe, the most famous of all the experts in handwriting 


of his time : — 

When I rose to cross-examine, I handed to the expert six slips cf 
papers, each of which was written in a d fTeient kind of handwriting. 
Nethercliffe took out his large pair of spectacles, magnifiers, which he always 
carried. Then he began to polish them with a great deal of care, saying, 
as he performed the operation : “I see, Mr. Hawkins, what you are going to 
try to do. You want to put me in a hole. I do, Mr. Nethercliffe, an 
if you are ready for the hole, tell me, whether ^ these six pieces of paper 
were written by one hand about the same time ? 

He examined them carefully, and after a considerable time aiiswered : 
“ No. They were written at different times and by different hands. 
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* By different persons, do you say ? ” “Yes certainly.” 

“ Niw, Mr. Methercliffe, you are in the hole ! I wrote them myself 
this morning at this desk.” 


To challenge the infallibility of the evidence of experts in hand- 
writing is one thing, lo propcse, as Sir Edward Carson dees, to exclude it 
altogether is quite another. There are cases in which the trained observa- 
tion of the expert mty be of assistance to the Judge and jury, and there 
would be little wisdom making it a hard and fast rule that their evidence 
shall not be admissible. What is required is a change in the status of these 
witnesses. Their siatemen s should be regarded as advice rather than evidence 
and no Judge or jury should accept their statements without exercising an 
independent opiiiion. This is already the practice c-f nearly all our Judges 
and Magistrates, but there liave been occasions in recent years on which 
the practice has not been followed as closely as it might have been. The Law 
Journal cited in 20 M. L. (Jr.) 372. • 

(ti) The following example of the cross-examination of an expert 
in handwriting who had sworn to a forged document as being in 
the handwriting of the prisoner, may be given to illustrate the 
prejudice. 


“ What would you say,’’ asked the counsel for the defence. ‘ If 
the man tybo actually signed that document came into the box and 
swore it ? ’ 

‘ I would not believe him.” emphatically protested the expert who 
never could bear his opinion to be doubted. 

What would you say if a witness came up and swore he saw 
him write it ? 

It should say the same if a hundred witnesses came for- 

ward, answered the irritated and Irritable old gentleman, almost beside 

himself with ra^e. The peculiarities are so strong, Sir, there is no 
mistaking them. 

*• would you say. Sir ? began once more the counsel. 

would would I say ? What is the use of asking me what I 

counsel yourself ? ’* adroitly slipped in the 

” I would not believe ” 

.. , , own eyes, ’ laughed the counsel, and amidst a roar of laughter 

stLd ® his head and fist and was told to 

Stand down. Hams Illustrations in Advocacy, p, 105. 

fn Caldwell Forgeries Case, Recorder Vaux, who was called 

hac verre^ handwriting, in bis direct testimony 

cular fLJrv the commission of the parti- 

Mr pirn®/ ^ which he was on trial. He wes then turned over to 
Mr. Emmet, counsel for the defence, for cross-examination. 

to the wu"e"ef aJjer 7 “ “-xi handing it 

enough to te ^ me Mr Would you be good 

now hand you ’ "'ho was the author of the letter which I 

Co««se;. ■■ As certain as you are in relation to the handwriting of 
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these letters which you have previously identified as having been written 
by the prisoner ? ’’ 

Witness. “ Exactly the same,” 

Counsel. “ You have no hesitation then in swearing positively 
that the letter you hold in your hand, in your opinion, was written by 
Munroe Edwards ? ’’ 

Witness, “ Not the slightest.” 

Counsel. ” That will do, sir.” 

Counsel for the prosecution. “ Let me see the letter.’’ 

Counsel for the defence. ” That is your privilege, Sir, but I doubt if it 
will be to your profit. The letter is directed to myself and is written by 
the cashier of Orleans Bank, informing me of a sum of money deposited in 
this institution to the credit of the prisoner. Mr. Vaux's evidence in rela- 
tion to it will test the value of his testimony in relation to other equally 
important points.” 

Here Mr Vaux walked to the table of the prosecution, re-examined 
the letter carefully, then Te'ached to a tin box which was in the keeping of 
the prosecution and contained New Orleans post-.fiice stamps. He then 
resumed his seat in witness-chair. 


Counsel for prosecution in re-examination, “You have just testified, 
Mr. Vaux, that yiu believe the letter which you hold in your hand was 
written by the sa ne han 1 that wrote the Caldwell forgeries, and 
that such hand was Munroe E lwards’. Do you still retain that opinion ? ’ 
IViVrtcss. “t do.” 

Counsel. “Upon what grounds ?’ 

Witness. “Because it is a fellow of the same character as well in 
appearance as in device. It is a forgery probably only intended to impose 
upon his counsel, but now by its unadvised introduction in evidence, made 
to impose ui)on himself and brand him as a forger. 

(lu) One Elison was tried for felonious assault upon Henriques who 
peremptorily directed that the said Elison should cease paying his atten- 
tions to his daughter. Mrs. Naome. The authenticity of certain compro- 
mising letters alleged to have been written by the lady to Elison was brought 
in question. Mrs. Naome denied having ever written those letters, i ro- 
fessor Ames, a well-known expert in handwriting, was called in to depose 
about the identity of the handwriting. He deposed to having closely studied 
the letter in question, in conjunction with an admittelly geniune specimen 
of the lady’s handwriting, and gave it as his opinion that they were all 
written by the same hand. The following is a portion of the cross ex imination 


of the expert counsel : — . , 

Counsel. “Mr. Ames, as I understood you, you were given only one 

sample of the lady’s genuine hindwritmg, and you base your opinion upon 

the single exhibit, is that correct ?’ . 

Witness. “Yes. sir, there was only one letter given me. but that 

was quite a long one. and afforded me great opportunity for com- 

parison^^^^^^^^^ “Would it not assist you if you were given a number of 

her letters with which to make a comparison ? , • u j 

Witness. “Oh yes, the more samples I had of gen.une handwriting. 

the more valuable my conclusion would become. i j 

Counsel (taldns from among a bundle of papers a 
the signature and handing it to the witness) \\ ould you 
one and comparing it with the others and then tell us if 

handwriting ?’ 
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Witness (examining the paper closely for a few minutes). Yes, sir, I 

should say that was the same handwriling. . , 

clinsel. “Isitnotafact. sir. that the same individual may write a 
variety of hands upon different occasions and with different pens ? ’ 
lVf7«ess. ‘‘Oh yes sir ; they might wary somewhat. 

Cototsel (taking a second letter from bis files, also folding over the 
signature and handing it to the witness) “Won’t you kindly take this letter 

also, and compare it with the others you have ? 

\VifMess (examining the letter). ‘ Yes, sir, that is a variety of the 


same penmanship. . . 

Counsel, “Would you be willing to give it as your opinion that it 

was written by the same person ?’’ 

VYi7«ess. “I certainly would, sir.’ 

Counsel (taking a third letter from his files, again folding oyer the 
signature, and handing to the witness). “Be good enough to take just one 
more sample — 1 don’t want to weary you— and say if this last one is also in 
the lady’s handwriting.’ 

(appearing to examine it closely, leaving the witness-chair 
and going to the window to complete his inspection). “Ves, sir. You under- 
stand I am not swearing to a fact, only to an opinion.’’ 

Counsel (good-naturedly). “Of course 1 understand ; but is it your 
honest opinion as an expert that these three letters are all in the same hand- 
writing ?’’ 


“I say yes, it is my honest opinion.’* 

Counsel. “Now, sir, won’t you please turn down the edge where I 
folded over the signature to the first letter I banded you, and read aloud to 
the jury the signature ?’’ 

Witness (unfolding the letter and reading triumphantly). “Lila 
Naome.’’ 

Counsel. “Please unfold the second letter and read the signature.’* 

tViViiess (reading), “William Henriques.” 

Counsel. “Now the third, please.” 

lVi7ries5 (hesitating and reading with much embarrassment). “Frank 
Ellison.’’ 


After this cross-examination of the expert, the alleged compromising 
letters were never read to the jury. See Wellman, pp. 87 - 93. 

(v) Prob.ably one of the most dramatic and successful of the more 
celebrated cross examination in the history of the English Courts is Russell’s 
cross-examination of Pigott, the chief witness in the investigation growing 
out of the attack upon Charles S. Parnell, and 65 Irish members of Parlia- 
ment, by name, for belonging to a lawless and even murderous organization, 
whose aim was the overthrow of English rule. 

The principal charge against Parnell, and the only one that interests 
us in the cross-examination of the witness Pigott, was the writing of a 
letter by Parnell which the Tifnes claimed to have obtained and published in 
facsimile, in which he excused the murderer of Lord Frederick Cavendish, 
Chief Secretary for Ireland, and of Mr. Burke, Under-Secretary, in Phoenix 
Park, Dublin, on May 6th, 1882. One particular sentence in the letter read, 
I cannot refuse to admit that Burke got no more than his deserts.” 

The publication of this letter naturally made a great stir in Parliament 
and in the country at large Parnell stated in the House of Commons that 
the letter was a forgery, and asked for the appointment of a select committee 
to enquire whether the facsimile letter was a forgery. The Government 
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refused his request, but appointed a special committee, composed of three 
Judges, to ins^estigate all the charges made by the Times. 

The writer is indebted to Russell’s biographer Mr O’Brien, for the 
details of this celebrated case Seldom has any legal controversy been so 
graphically described as this one. One seems to be living with Russell, and 
indeed with Mr. O Brien himself throughout those eventful months. We 
must content onrselves, however, with a reproduction of the cross-examina- 
tion of Pigott as it comes from the stenographer’s minutes of the trial, en- 
lightened by the pen of Russell’s facile biographer. 

Mr. O’Brien speaks of it as “the event in the life of Russell — the 
defence of Parnell.” In order to undertake the defence, Russell returned to 
the Times the retainer he had enjoyed from them for many previous years. 
It was known that the Tunes had bought the letter from Mr. Houston, the 
Secretary of the Irish Loyal and Patriotic Union, and that Mr. Houston had 
bong It it fro n pigott. But how did Pigott come by it? That was the 
questi.)n of the hour, and people looked forward to the day when Pigott 
should go into the box to tell his story, and when Sir Charles Russell 
should rise to cross-examine him. Mr. O’Brien writes : “Pigoti’s evidence- 
in-chief so far as the letter was concerned, came practicilly to this : he 
has been employed by the Irish Loyal and Patriotic Union to hunt up 
documents which might incriminate Parnell, and he had bought the 
facsimile letter with other letters, in Paris from an agent of the Clanna 
Gael, who had no objection to injuring Parnell for a valuable consi- 


deration. 

During the whole week or more Russell had looked pale, worn, 
anxious, nervous, distressed. He was impatient, irritable, at times dis- 
agreeable. Lven at luncheon, half-an-hour before, he seemed to be 
thoroughly out of sorts and gav.e you the idea rather of a young junior with 
his first brief than of the most formidable advocate at the Bar. 
Now all WAS changed, as he stood facing Pigott ; he was a 
nicture of calmness, self-possession, strength, there was no sign of 

I npitie ice or irriiability ; not a trace of * im.le 

tin^e of colour lighted up the face, the eyes sp .rkleJ and a pleasant sm ie 
nlay-d about the month. The whole bearing and manner of the man. as he 
.woudVtm ied his h-ad towards the box, showed courage resolut.on and con- 
fidence ad dreshng the witness with mu^h courtesy, while a prof und silence 

fell upon^.a crow'ie^^^^ Lord’s permis- 

Sion, to^write some words on that sheet of paper for me ? IVrhaps you 
will sit down in order to do so ? , . i i j 

A sheet of paper w- f nirir."^ 

prcrei'.'°rL\iU."d seemed confused. Perhaps Russell observed it. .Xt all 
events he added quickly ; 

“Would YOU like to sit down ? ja • j 

“Sh n^thanks’ replied Pigott. a little flurried. 

'nk^fis better that you should sit down. Here is a t.able upon 
Ich you Lu write In the ordinary way-the course yon always pursue. 

Pigott sat down and seemed to recover his eqiii|.bri,mi. 

Bussell -Will you write the word livelihood . 

leave a space. Will you write the word "likelihood ?" 
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Pigott wrote. 

,, Will you write your own name ? Will you write the word 

proselyti?m, and finally, (I think I will not trouble you at present with 
anymore) 'Pattrick Egan” and “P. Egan ?” 

He uttered these last words with emphasis, as if they imporied some- 
thing of great importance. 

Tiien when Pigott had written, he added carelessly, ’’ ‘‘There is one 
word I had forgotten. Lower down, please, leaving space, write the word 
hesitancy. Tlien as Pigott was about to write, he added, as if this were 
the vital point, With a small ‘h . Pigott wrote and looked relieved. 

Will you kindly give me the sheet ? 


Pigott took up a bit of blotting paper to lay on the sheet, when Ku^^ell 
I m his voice, said rapidly : “Don’t blot it please.” It seemed 


vvith a sharp ring ... vui^c saiu rapiaiy : uon t blot it please. It seemed 

L startled Pigott. While wiiring 

wt tl. nervously handed 

• h. nir r ■ Generallooked keenly at it and then said, "vdh 

the a, r of a man who had himself scored. “My Lords, I suggest that had 
better be photographed, if your Lordships see no objeciion.” 

Russell (turning sharply toward the Attorney-Genera) and tvijh 

fel?7rri,tdr ••D "*’"'' -n-'i-es b7ole ’c.?Mvrnhe 

felt irritated). Do not interrupt my cross-examination with that request ” 
rn.nni -General at that moment know that in the ten 

rSi h'^aVnain d it had taken to ask these questioi s 

‘fen7v“ 'n one of the incri7inatr7le.,e7 

a s'£ SE£;£'ES-^"i; -•-= 

GenerarwreVSr.^rerr:pTed‘'TuTsell“I cr ss‘’“ 

tt'Umbai!'’"* Photographed.” Src'S".h:"fir7'ro7nr:‘f 

ed to Stand to his guns. e, looked once more like a man determin- 

after P^s he^hL^betr::! bifrarboS^'™ ‘-d 
Witness. an-hour on his feet), closed with ihe 

' was '‘Parnell ism and Crime” 

s7 <'nte.” 

corresp^denc^ ,he ^nc^inTt'or^reTersI”"’* ^“'’'-“‘ion of the 

RMMe//.— fSharni ' ^ aware of it ’’ 

P*|o/f.-^BoldIy).^*“*No rer?ain*iy ^ot.“^ “What” ? 
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Russell. Were you not aware that there were grave charges to be 
made against Mr. Parnell and the leading members of the Land League ? 

Pigott. (Positively). “I was not aware of it until they acctually com- 
menced. 

Russell “(Again with the Ulster ring). “What ?*’ 

Pigott, (Defiantly). “I was not aware of it until the publication 
actually commenced.” 

—(Pausing, and looking straight at the witness) “Do you 

swear that ?’’ 

Pigott. — (Aggressively). “I do.’’ 

Russell . — (Making a gesture with both hands, and looking toward the 
bench) “Very gocd there is no mistake about that.’’ 


Then there was a pause ; Russell placed his hands beneath the shelf 
in front of him, and drew from it some pipers — Pigott, the Attorney-General, 
the Judges, every one in Court looking intently, at him the while There was 
not a breath, not a movement. I think it was the most dramatic scene in the 
whole cross-examina'ion abounding as it did in dramatic scenes- Then, hand- 
ing Pigott a letter, Russell said calmly : “Is that your letter ? Do not trouble 
to read it ; tell me if it is your letter.” 


Pigott took the letter, and held it close to his eyes as if reading it 
(Sharply). “Do not trouble to read it.” 

Pigott. — “Yes, I think it is.”^ 

(With a frown). “Have you any doubt of it ?” 

P/go//.— “No.” 

Russell. — (Addressing the Judges) “My Lords, it is from Andertons 
Hotel, and it is addressed by the witness to Archbishop Walsh. The date. My 
Lords, is the 4th of March, three days before the first appearance of the first 
of the articles, ‘Parnellism and Crime.’ 

He then read : “Private and confidential.’’ “My Lord ; The impor- 
tinceof the matter abiut which I write will doubtless, e.xcuse in- 
trusion on your Grace’s attention. Briefly I wish to say that I 
have been made aware of the details of certain proceedings that are in 
preparation with the object of destroying the influence of the Parnellite 
party in Parliament.” Having read this much Russell turned to Pigott 
and Slid “What were the certain proceedings that were in preparation ? 

Pigott. — “I do not recollect.” ,, 

Russell. — (Resolutely). “Turn to my Lords and repeat the answer. 
Pigott. — “I do not recollect. ’ 

Russell. — “You swear that writing on the 4th of March, less than 
two years ago ? 

P/go//.— “Yes.” 

Russell. — “You do not know what that referred to ? 

Pigott. — “I do not really.” 

Russell. — “May I suggest to you ?” 

Pigott. — “Yes, you may.” 

Russell.— ‘Did it refer to the incriminatory letters among other 

things ?” , . • j 

P/go//.— “Oh at that date ? No, the letters had not been obtained, 

I think at that date, had they, two years ago ?” 

Pnsse//.— (Quickly and courteously). “I do not want to confuse 


you at all Mr. Pigott.” 

Pigott — “Would you mind giving me the date of that letter ? 
Russell — “The 4th of March ’’ 

Pigott , — “The 4th of March ?’’ 
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“It is your impression that the letter had not been ob- 
Kned at that date ? 

th'^date'’^''^^‘~"°^ obtained before 

... Then reminding you that some of the letters had been 

obtained before that date, did that passage that I have read to you in that 
letter refer to these letters among other things ?” 

artides'^X forthcoming 

/?usse//.— (Glancing keenly at the witness). “l thought vou told us 
you did not know anything about the forthcoming articles ?" 

...... ■” ■ ■" 

“,nrS^“ ..ir,r.s.7r,K^£.ts s..” .;s 

those parties by the Government.' - Proceedings against 

(.utninf,o''wa?dfthe witn^s)^'''”"' ““d -id 

Who told you that 
Pfgott^^ I have no idea/^ 

that refers, among^o\herThings*^ro*^tL^"^*^^^^ fingers). “But 

Pi^ 0 « Tin ^ swear that it did not ?’* 

RutHil -‘-n not.” 

Hussell. ^ iJo you think it did ? ’ 

-^n * ‘i’i”'^ if did." 

or "™j,d “ot^v pnuine. would prove 

you did not intend to refer-norL’lel'v 1 'sn' y°" whether 

—to the letters as being the matter among other things 

port to prove complicity ?“ hich would prove complicity or pur- 

S^T^-You'crid have 

Pigott.~~‘^l suppose so.” ^ bad ?” 

you may have had ?" 

Russell . — “There ic i .x 

Grace may be assured tLt I statement (reading) ‘Your 

??^ra?u7^. - rtio^-ir-b X h?" 

I A SUppolie i^Wi^ 7n7‘ r‘’‘P‘’ P'®® 

to what you said ?" '■® “”'^“0 statement in order to add strengh 
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CROSS-EXAMINAI ION 


Pigott. — Yes.’ 

Rt4sseli. — 'You believe these letters to be Renuine ?’ 

Pigott. — ‘I do.’ 

Russell. — ‘And did at this time ?’ 

Pigott. — ‘Yes.’ 

Ri/sst’/;.— (Reading). ‘ “And I will further assure your Grace that I 
am also able to point out ^ how these designs may be successfully com- 
bated and finally defeated. How it these documents were genuine docu- 
ments, and you believed them to be such, how were you able to assure his 
Grace that you were able to point out how the design might be successfully 
combate I and finally defeated ?’ 

Pigott Well, as I say, I had not the letters actually in my mind 
at that time, so far as I can gather, I do not recollect the letter to Archbi- 
shop Walsh at all. My memory is really a blank on the circumstances.’ 

Russell. You told me a moment ago, after great deliberation and 
consideration, you had both the incriminatory letters and the letter to .Arch- 
bishop Walsh in your mind.’ 

Pigott. — ‘I said it was probable I did, but I say the thing has com- 
pletely faded cut of mind.’ 

Russell. — (Resolutely). ‘I must press you. Assuming the letters to 
be genuine what were the means by which you were able to assure his 
Grace that you could point out how the design might be successfully com- 
bated and finally defeated ?’ 

Pigott. — (Helplessly). ‘I cannot conceive really.’ 

Russell. — ‘Oh, try. You must really try.’ 

Pigott. — (In manifest confusion and distress.) ‘I cannot.’ 

Russell. -‘Try.* 

Pigott. — Tt is no use.’ 

Russell. — (Emphatically). ‘May I lake it. then your answer to my 
Lords is that you connot give any explanation ?’ 

Pigott. — *1 really cannot absolutely.’ 

Ri/ssc/f.— (Reading.) * “I assure yourGrace that I have no other motive 
except to respectfully suggest that your Grace would communicate the 
substance to some one or other of the parties concerned, to whom I could 
furnish details, exhibit proofs, and suggest how the coming blow may be 
efifectually met.’’ What do you say to that, Mr. Pigott ?’ 

Pigott. — *I have nothing to say except that I do not recollect anything 
about it absolutely.’ 

Russell. — ‘What was the coming blow ?’ 

Pigott.—*! suppose the coming publication.’ 

Russell. — ‘How was it to be effectively met ? 

Pigott. — ‘I have not the slightest idea.’ 

Russell. — ‘Assuming the letters to be genuine, does it not even now 
occur to your mind how it could be effectively met 

Pigott, — ‘No.’ 

Pigott now looked like a man after the sixth round in a priiie fight, 

who had been knocked down in every round. But Russell showed him no 

mercy. I shall take another extract. 

♦ * * » 

Russell. — ‘Whatever the charges in “Parnellism and Crime, including 

the letters were, did you believe them to be true or not ? 

P/goff.— ‘How can I say that when I say I do not know what the 
charges were ? I say I do not recollect that letter to the Archbishop at all, 
or any of the circumstances it refers to.’ 



OF HAMD\VR[TING EXPERT AND AS TO FORGERY OF HANDWRITING 659 


Russell . — ‘First of all you knew this that you procured and paid for a 
number of letters ?’ 

Pigott.— Yes: 

Russell . — ‘Which if genuine, you have already told me, would 
gravely implicate the parties from whom these were supposed to come ?’ 
Pigott. — 'Yes, gravely implicate.’ 

Russell.— You would regard that, I suppose, as a serious charge ? 
P/go//.— ‘Yes.’ 

Russell —‘Did you believe that charge to be true or false ?’ 

Pigott, —'I believed that charge to be true.’ 

Russell . — ‘You believed that to be true ?’ 

Pigott , — ‘I do ’ 


Russell . — Now I will read this passage [from Pigott’s letter to 
the Archbishop], ‘I need hardly add that, did I consider the parlies really 
guilty of the things charged against them, I should not dream of suggesting 
that your Grace should take part in an effort to shield them ; I only wish to 
impress on your Grace that the evidence is apparently convincing, and would 
probably be sufficient to secure conviction if submitted to an English jury ” 
What do you say to that, Mr. Pigott ?’ 

Pigott. (Bewildered). I say nothing except that I am sure, I could 

not have had the letters in my mind when I said that, because I do not 

think the letters conveyed a sufficiently serious charge to cause me to write in 
that way, 

Russell.— Bnt you know that was the only part of the charge 
?o far as you have yet told us, that you had anything to do in getting up ?’ 

ch^ge^’ ^ * cannot at present recollect— that I must have had other 

*What charges ?’ 

Pigott — I do clot know. That is what I cannot tell you.’ 

that particular part of the 
'ncr.mmatory letters-were letters that you yourself koew all 

Pigott. ‘Yes, of course.' 

■•‘I of Pigott to the Archbishop) 

ven.ured to expect I might have been so far honoured. T can assure vLr 

mmmm 

i'^iuHo ‘s?i'TitrmTpTos‘^‘r 

“ Wha^ • ^ - n: S 
enabled to become ttcqnainterrviih ^rthl deutls" 

RusHil and alarm). ‘Yes.’ 

5 « I hat It appears to me clearly that I had not the letters in 

in your mind, what had you b^y^mind ?**^**^^*^ 
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CROSS-EXAMINATION 


Pigott. — ‘It must have been something far more serious.’ 

Russell. — ‘What was it ?’ 

(Helplessly, great beads of perspiration standing out 
on his forehead and trickling down his face.) ’I cannot tell you. I have no 
idea.’ 

Russell. — ‘It must have been something far more serious than the 
letter ?’ ^ 

Pigott — (Vacantly). ‘Far more serious.’ 

Russell.- {Briskly). ‘Can you give my Lords any clue of the most 
indirect kind to what it was ?’ 

Pigott. — (In despair). ‘I cannot.’ 

RuaseH. — ‘Or from whom you heard it ?’ 

Pigott. — 'No.’ 

Russell. — 'Or when you heard it ?’ 

Pigott. — 'Or when I beared it/ 

Russell — ‘Or where you heard it ?’ 

Pigott. — ‘Or where I heard it. ’ 

Russell. — ‘Have you ever mentioned this fearful matter — whatever it 
is— to anybody ? 

Pigott. — ‘No/ , 

Russell. — ‘Still locked up, hermetically sealed in your own bosom ? 

Pigott. — ‘No. because it has gone away out of my bosom, whatever it 

was. 

On receiving this answer Russell smiled, looked at the bench, and sat 
down. A ripple of derisive laughter broke over the Court, and a buzz of 
m-»ny voices followed. The people standing around looked at each other 
and said, ‘ splendid.” The judges rose, the great crowd melted away, and 
an Irishman who mingled in the throng expressed, I think, the general 
sentiment in a single word, ‘Smashed!.” 

Pigott’s cross-examin ition was finished the following day, and the 
second day he disappeared entirely, and later sent back from Paris a confes- 
sion of his guilt, admitting his perjury, and giving the details of how he had 
forged the alleged Parnell letter by tracing words and phrases from genuine 
Parnell letters, placed against the wmdowpane, and admitting that he had 
sold the forged letter for £605. 

After the confession was read, the Commission “found ’ that it was a 
forgery, and the Times withdrew the facsimile letter. 

A warrant was issued for Pigott’s arrest on the charge of perjury, but 
when he was tracked by the police to a hotel in Madrid, he asked to be 
given time enough to collect his belongings, and retiring to his room, blew 
out his brains. 

Identification of Handwriting by Layman 

S. 47, Evidence Act. lays down that. “When the Court has to form an 
opinion as to the person by whom any document was written or signed the 
opinion of any person acquainted with the handwriting of the person by whom 
it is supposed to be written or signed, that it was or was not written or signed 
by that person, is a relevant fact. 

Explanation.— \ person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has 
received documents purporting to be written by that person in answer to 
documents written by himself or under his authority and addressed to 
that person, or when, in the ordinary course of business, documents 
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purporting to be written by that person have been habitually submitted 
to him« 

Illustration. 


The question is, whether a given letter is in the handwriting of A, a 
merchant in London. 


B is a merchant in Calcutta, who has written letters addressed to A 
and received letters purporting to be written by him. C is B’s clerk, whose 
duty it was to examine and file B’s correspondence. D is B’s broker, to 
whom B habitually submitted the letters purporting to be written by A for 
the purpose of advising with him thereon. 

The opinions of B, C and D on the question whether the letter is 
in the handwriting of A are relevant, though neither B, C nor D ever saw 
A write. 

There are various ways of proving the handwriting of a person. 
Besides the expert, persons who are acquainted with the handwriting can 
also prove it. The following decisions will prove useful in this connec- 
tion : — 

The writing, with which the disputed writing is to be compared must, 
if not admitted, be proved to be genuine, and the comparison must be made 
in open Coifrt. 53 C 372 : 1926 C. 139, 39 C. 606, 37 C. 467, 36 M. 159. 
but see 30 I. C. 751. 


A document may be proved under S. 47, Ev. Act, by the evidence of 
the person acquainted with the handwriting of the alleged writer. 1932 B. 
588 : 141 I. C, 747, 4 P. 394 : 1925 P. 787, 53 C. 372. 18 P.R.1915, 

15 I. C. 979, 36 M. 159, 


A document may be proved under S. 73, Ev. Act, by comparing in 
Court the disputed writing with some other writing admitted or proved to be 
genuine. 1932 B. 588 : 141 I. C. 747, 53 C. 372. 37 C. 467. But this mode 
has been disapproved by experienced Judges as hazardous and inconclusive 
1925 C. 485 : 78 I. C. 668, 1935 0.41 : 152 I. C. 1042, 1925 C. 145, 39 C 
606, 64 I. C. 234, 1923 L. 695, 49 C. 235, 37 C. 467. 


The practice of Court acting as expert and declaring a document 
forgery has been deprecated. 1924 P. 284, 37 C. 467. particularly when there 
is no evidence or allegation of forgery. 1925 C. 485 ; 78 I. C. 668. 

A document does not prove itself ; nor is an unproved signature on 
it proof of its having been written by the person whose signature it our- 
ports to bear. 49 C. 235, ^ 

If a document is signed or written by any person the signature or 
writing must be proved to be in that person’s handwriting. Any mode of 
proof recognised by the Act, may be considered sufficient. 1934 M. 365 1930 
M. 770. 1922 N. 227, 37 C. 467. 11 B. 690,46 I. C. 279. 

The modes of proving a signature of writing recognised by the Act are 
as follows : — o aic 


L. 299^:18®" 

(5) By calling a person in whose presence the document was siirnoH 

ee rc!r7\ ■■ 

588, 53^0. 372*^“”’"^ ^^32 B. 
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h., „ acquainted with the handwriting of the person 

or written. S. 47 Ev Act 

1932 B. 588, 53 C. 372, 1925 L. 299, 49 C. 235, 37 C. 467. 


(«) By comparing in Court the disputed signature or writing with 
some admitted signature or writing. S. 73, Ev. Act. 1932 B. 588, 53 C 372 
1925 L. 299, 49 C. 235, 42 A. 262, 16 I. C 257, 37 C. 467. 


(f) By proof of an admission by the person who is alleged to have 
signed or written the document that he signed or wrote it. 1928 C 498 * 

111 I. C. 792, 49 C. 235, 37 C. 467. 


(g) By statement of a deceased professional scribe made in the 
ordinary course of business, that the signature on the document is that of a 
particular person. 1922 N. 227 : 77 I. C. 798, 11 B. 690, 27 I. C 866 

1930 M. 770. 


(fi) By a person who signed the document at the request of the 
executant on behalf of the executant. 24 A. 319, 1931 A 101 : 53 A. I. 


S. 47, Ev. Act, makes relevant the opinion of a person who is 
acquainted with the handwriting of the alleged writer, 53 C. 372 : 1926 C. 
139, 1925 P. 787 : 4 P. 394, 18 P. R. 1915, 147 P. L. R. 1913, 28 B. 58, 

22 C. 313, even though he is not an expert. 1927 L. 724, IS P. R. 1915. 

• 

The onus is on the party calling the witness to show that the witness 
is acquainted with the handwriting of the alleged writer. 1934 N. 204, 4 P. 
394, 15 I C. 979, 36 M. 159, see 1923 L. 695 : 77 1. C. 872 

If a witness states in examination-in-chief that he is acquainted with 
the handwriting, bis evidence will be admissible though he has not been 
questioned as to the means of his knowledge, unless he is proved incompe- 
tent in cross-examination. 28 B 58. 

A person is said to be acquainted with a person’s handwriting when 
he has seen that person write at any time. The frequency and recentness of 
occasion will affect the value and not the admissibility of his evidence. Wood- 
roffe, Ev , 9tli Ed , p. 460. 

It is not impossible for a person, unable to read and write certain 
characters, to know and recognize and prove the handwriting of another in 
those particular characters, if he had the occasion to see the latter write. 
1934 A. 990. 

The opinion of record-keeper, who in the course of his official duty, 
has to examine and file papers sent to him is relevant to prove the hand- 
writing of a person whose papers are so filed though the number of such 
papers may not be great. 1925 B. 429 : 89 I. C. 1042. 

The word “handwriting” includes writing and signatures or mark. 
57 M. 662, 1934 A. 390. 

A seal or mark may be recognized under S. 47. 18 B. 66 (74), 

“Like other things, handwriting may be recognised, A person recog- 
nises a letter which he himself has written, or another person’s letter which 
he has before seen. And then he does it from his previous impression of the 
very writing recognised. And not only the very same or identical writing, 
but also a person s manner or style of writing may be recognised. Almost 
everybody’s usual handwriting possesses a peculiarity in it, distinguish- 
ing it from other people’s wri'ing. The peculiarity may be extremely nice, 
and scarcely discernable, but still it is there, and capable of being detected. 
And not only the writer himself, as A. but another person B, accustomed to 
see it, may have in his mind an impression of the writer’s usual writing and 
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its peculiarity in other words, his manner or style of writing. And if a letter 
or other paper written by A is presented to B. who has not seen it before, to 
prove it to be in the handwriting of A, the impression which B has of As 
usual writing, and its peculiar character may enable him, not to recognise the 
very same or identical writing, but to recognise the style of A’s writing, and 
express his belief that it is the writing of A. In this case, it is comparison 
and judgment which enable B to give the evidence required. He compares 
the style of the writing in question with the impression he has before received 
into his mind A's style of writing and on that comparison he can come to the 
conclusion and belief that the writing in question is in the handwriting 
of A.’’ See Ram on Facts, p. 52. 

“Hours and hours have I spent in endeavours altogether fruitless, to 
trace the writer of the letter by a minute examination of the character and 
never did it strike me till this moment, that your father wrote it. In the 
style I discover him, in the scoring of the emphatical words — his never 
falling practice — in the formation of many of the letters, and that in the 
adieu ! at the bottom so plainly, that I could hardly be more convinced 
had I seen him write it.” See Cowper’s Works (Letters), VoJ. V, p. 217 
Ed. 1S36. 

A written document may be sufficiently identified by a witness to be 

laid before the jury, although the w'itness is unable to read. He would still 

have the size, colour, and general appearance of the paper, the colour of the 
ink, and the size and general characteristics or appearance of the writing to 
compare with his mental picture. For example, one might be allowed lo 
testify 10 ihe identity of a paper written in Greek, Hebrew, Sanskrit, or 
Egyptian hieroglyphics, although unable to read a word of either language. 
See Com. v. Meserve, 154 Mass. 64 ; 27 N. E. Rep. 997, 998. 

Illustration. 

On the trial of O’Coigly for high treason in 1798, a witness, Dutton 

m his examination.m.chief, proved that a paper found in O’Coigly s pocket 

book was in his handwriting. This evidence was in a singular manner 

strongly confirmed by the witness’s answers to questions put to him in cross* 
examination : — 


ing ? 


O 


Q. 

A 

Q. 

A. 

Q. 


Exatninatiofi’in-Chie/. 

“Are you acquainted with Mr. O’Coigly, the prisoner at the bar ?’ 
I knew him at Dundalk, in the North of Ireland.” 

^^Are you acquainted with his handwriting ?” 

I have seen him write a number of times.” 

So as to have acquired a knowledge of his manner of writ 


A. “Yes.” 

Q« Look at that paper and say whether, from your knowledee nf hie 
manner of writing, you believe that to be his handwriting ?” 

A. Ido believe it to be his writing.” 

of the paper ?°° ««>! as the whole body 

handwrftipg." '’andwriting, and Mr. Coigly’s 


Cross-examination, 

cccasio^did'Xu^v^nee^C w^u: ^ 


Upon what 
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A On various occasions I have seen him write letters, and notes. 
1 can relate a singular circumstance to you and the Courts. There was a poor 
man of the name of Coleman in the gaol of Dunda. This man had a wife 
and was in great distress. The man’s wife used to come to my little shop 
for tea and bread, and what they wanted ; she had no money, and, left her 
husband s watch in my possession for the goods she wanted. Prist O’Coigly, 

poor man, took upon him 
to have this watch raffled, to relieve the poor man ; he took a piece of 

paper and put his own name, and after that about a dozen more and 
desired me to call upon these people, and they would give me a shilling 
apiece, he gave me his shilling and said he would collect more about 
the town. 

Q. *Upon that occasion you saw him write ?” 

Yes. (See Trial of O’Coigly, p. 235.) 

(iV) On Horne Tookes* trial for high treason in 1794, Mr. Woodfalls 
evidence of the prisoners’ handwriting was in a remarkable manner confirmed 
on the prisoner s own cross-examination of him : — 

Q. “Is this the handwriting of Mr. Tooke ?’’ (Showing a book to the 
witness). 

A. “I believe this part (pointing it out) is : but I cannot swear it.” 

Q. “You are not asked to do that.” 

A. “I never saw this entry — t mean merely to say for my own sake, 
and that of the jury that I only swear, that, as far as resemblance of hands 
strikes me, this is Mr. Tookes’ writing. I have seen him write but not so 
often as his writing has passed through my hand.” 

Q. “But, however, from writing that you have seen, you are able to 
form a judgment 

A. "I cannot say I am able to form a decisive judgment, but I be- 
lieve, from the resemblance of hands, it is his writing.” 

Cross-examination. 


Q. “Are you sure you have seen me write ?” 

A. “Yes.” 

Q, “How long ago ?" 

A. “Some years ago. I believe, full 17 : the period is a memorable 
one. I allude to the circumstance of an advertisement for the subscriptions 
for the widows, orphans, and aged parents of the Americans who lost their 
lives at the battle of Lexington,” 

Q. “That was in 1775, 19 years ago ?” 

A. “ You are perfectly right ; it was 19 years ago. The 
reason why I instanced this case was, because it was a memora- 
ble one. You delivered to me, in my brothel counting-house, a copy of the 
advertisement upon which I think you wrote the words, ‘For the London 
Packet and Morning Chronicle.’ I don’t know that I have ever seen you 
write but once.’’ 




“The last time you saw me write was 19 years ago ? 
“Yes.” 





CHAPTER XC 

Of Honest and Truthful but Mistaken Witness 


If the witness is honest but on account of defective observation or 
holding strong opinion of the merits of the case, is somehow prejudiced, be 
should not be cross-examined severely. The approach should be in a gentle 
manner and effort should be made to clear the impression which he has 
wrongly made. Some pre-possession of the witness as to personal identity 
leads to wrong identification. Our faculty of combination which uncon- 
sciously comes into play, may corroborate our preception so that we may 
be completely led into an error. If a person at a distance of say 220 yards 
sees a man first come out and then go into the house of A and knows that 
A lives alone in the house, he will suppose, if the man resembles A in 

is indeed A and will maintain the fact, as 

if he had seen him distinctly. In such cases verification must always be 

made at the spot. Criminal Investigation by Dr. Hans Gross, Ed. 193'!, 
p lo5« 


The art of cross-examination is not limited to the detection of 
mistakes m a witness. Sometimes it happens that you have good reason 
to believe that he is not mistaken, but that he is lying, and when you are 
assured of this, but not otherwise, you may treat him as a liar and deal with 
him accordingly. Your object will be to prove him to be a liar out of his 
own mouth, and it will be permissible to resort to many a stratagem for 
the purpose of detection which may not be fairly used towards a witness 
whom you believe to be honest but mistaken. 

The question has often occurred to us whether it is more prudent to 

incur Ihe advantage. By dispiaying your doubts you 

Svl in Ms a! '“ding him to be more 

S ^a '“"5 and more circumspect in his answers but, on the 

hirassertion h A y courage to do more than reiterate 

presence of mind to carry out the storv hv 

circumstanrM^^^^^” details, and a consistent narrative of the accidental 

cion possesses ATad'^*^ 7“ *“r ^ “utious concealment of your suspi- 
rinth before ha advantage of enabling you to conduct him into a laby- 

self-contradiction anTabsuUtres,'^*^'*"’’ '®*“*'°»d by 

come into play, ^adMg us^o* 'utaginations 

nation help; us to L, mo ™agi- 

ntent. If only there is aim P“«'ng a new patch into the old gar- 

gestionof the way tn S ‘ ‘“'''"i t P^^erved, a bare sug- 

produce the convfction"Slt it arrT?! h»PP=°ad will often suffice to 

stions that naturallv ar . ■ d'd happen m this way. The sugges- 

of our present modes of 1“^ ‘’'at the sfa^p 

trying to reconstruct the Amme nasf °*i He°ce. in 

mg our present selves into our past seiw“" danger of import- 
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Human Memory is Fallible 

I ought to say frankly that my experience has taught me that the 
memory of men, even of good and true men. as to matters in which they 
have been personal actors, is frequently most dangerous and misleading. 
I could recount many curious stories which have been told me by friends who 
have been writers of history and biography, of i he contradictory statements 
they have received from the best men in regard to scenes in which they have 
been present.’’ Wellman, p. 144. 

Boswell, in his Life of Dr. Johnson,” has related the particulars of 
his first meeting with Dr. Johnson, whom he had been very Jong desirous 
of seeing and conversing with. At last they accidentally met at the house of 
a Mr. Davies. 


Mr. Arthur Murphy, in his *' Essays on the Life and Genius of 
Dr. Johnson.’’ likewise gives a description of Boswell’s first meeting with 
Johnson. Concerning Mr. Murphy’s account of the matter, Mr Boswell 
says : ” Mr. Murphy has given an account of my first meeting with 
Dr. Johnson considerably different from my own, and I am i>ersuaded, 
without any consciousness of error, his memory at the end of nearly thirty 
years has undoubtedly deceived him, and he supposes himself to have been 
present at a scene which he has probably heard inaccurately described by 
others. In my own notes, taken on the very day in which I am confident I 
marked everything material thcit passed, no mention is made of this gentle- 
man ; and I am sure that I should not have omitted one so well-kncwn in 
the literary world. It may easily be imagined that this, my first interview 
with Dr. Johnson, with all its circumstances, made a strong impression on 
my mind and would be registered with peculiar attention. 


A writer in the Quarterly Review, speaking ot this same occurrence, 
says : — ” An erroneous account of Boswell’s first introduction to Dr. Johnson 
was published by Arthur Murphy, who asserted that he witnessed it. 
Boswell’s appeal In his own strong recollection of so memorable an occasion 
and to his narrative he entered in his Journal at the time show that 
Murphy’s account was quite inaccurate, and that he was not present at the 
scene. This Murphy did not later venture to contradict. As Boswell 
suggested, he had doubtless heard the circumstances repeated till at the 
end of thirty years he had come to fancy that he was an actor in them. 
His good faith was unquestionable and that he should have been so deluded 
is a memorable example of the fallibility of testimony and of the extreme 
difficulty of arriving at the truth.” Wellman, p. 144 


]. Where a witness cannot be mistaken, and must be guilty of wilful 
perjury if his story is false, his testimony should be accredited in prefer- 
ence to opposing testimony of a witness who may be mistaken. This 
rule often enables a Court to dispose of a question of fact by finding it 
against the testimony of a witness who may have erred in his recollection. 
3 H. J. Cas. 132. 14S. 

2. Judge Dean, speaking for the Supreme Court of Pennsylvania, said : 
” No one with opportunity for observation of judicial proceedinp has failed 
to notice the lamentable infirmities of human recollection. And Chief 
Justice Gibson of the same Court said : — “Every day s experience must bring 
home to the conviction of all men the insecurity of reliance on mere recol- 
lection.’’ “ How frail and fallible is memory !” said Judge Lumpkin of 
Georgia. “ Usually the impressions made on the memory resemble much 
more the traceless track of the arrow through the air, than the enduring 
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hieroglyphics upon the pyramids and obelisks of ancient Egypt. Many 
memories are mere sieves And I would sooner trust the smallest slip of 
paper for truth than the strongest and most relative memory ever bestowed 
on a mortal man. I once preferred a claim on behalf of one of the frontier 
settlers of middle Georgia for Revolutionary services rendered as a guide 
to the American army in its retreat before Cornwallis. He was a preacher 
of the Gospel, and one of the best men I ever knew, and so reported and 
esteemed among all his acquaitances ; but it was pretty well ascertained 
that he was at the time several miles distant from the theatre of his fancied 
acliievements.” 

“ With most men.” said Judge Nisbet of Georgia, “no faculty is more 
treacherous than memory.” 8 Ga , pp. 516 — 5! 9. 

In the testimony of witnesses of truth, there is calmness and sim- 
plicity, naturalness of manner, an unaffected readiness and copiousness of 
details as well in one part of the evidence as in another, and an evident disre- 
gard of either the facility or difficulty of vindication or detection.’’ See 
Taylor, 8th Ed , S. 44, S. 52 ; Field, 8th Ed., pp. XXXIII, XXXIV. 

Every day of my life makes me feel more and mote how seldom a 
fact is accurately stated ; how almost* invariably when a story has passed 
through the mind of a third person it becomes, so far as regards the impres- 
sion it makes in further repetitions, little better than falsehood, and this too. 

though the narrator be the most truth seeking person in existence.’’ See 
Hawthorne. 

”If the witness is truthful the task of the cross-examiner is com- 
paratively easy. A truthful witness has no secret purpose. If he has gone 
astray In any part of his evidence or mis-stated facts, it would be necessary on 

the part of the cross-examiner to ascertain the real cause of such deviation 

from the true facts. In the majority of cases it will be found that it is not 

only the easy conscience of the witness that accounts for such deviations 

but there are other extraneous influences that have worked strongly upon bis 

mind, perturbed his judgment, and rendered him incapable of seeing matters 
in their true light. 


f .... mendacity that gives false colouring to facts, but human 

railt.es equally account for distortion of the real facts in numerous instances 
It should be the duty of the cross-examiner, therefore, to find out the real 
cause, and toJ>nng out the facts tending to explain the true state of affairs 
whichatruthfulwitnessw.il be induced to do easily. A witness of this 
character should not be treated in a manner that raises doubts as to his 
honesty or integrity. You have to prevail upon him to confess that which 
th* falsehood, which makes your task difficult. Now 

'",?"®off«"s.vetothe feeling of a witness whatever may 
be his position in life than the dread of being made to appear to be Ivin/ 

Upon such a juncture the witness at once becomes resolute to adhere to^ hfs ' 

original statement. It is, therefore, necessary on your ^t to deal whh 
such a witness with extreme caution. You must wear aif open brow anS 

Intilll/te to'hi^H°"® fi language no sound of suspicio/ 

Int mate to him directly your confidence that he is desirous of tellinar 
truth and the whole truth. Sec Rahmatullali. p. 103 . ' ^ 

With such a witness of whose candour you are seeking tn -i. -i 
yourself .he better course is to begin with the beg^ning of the L T 

has stated tn h.s exarntnattoa-.a-chief. You take him into his 
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track, you even make him repeat a portion of what he has before said— 
you recaJl his mind to the subject with which it is familiar. The scene is 
again before him, occupying his thoughts. Then it is easy to try him upon 
the details (but still gently), to suggest whether it may not have differed by 
so and so from that which he has described, or if so and so (which gives the 
transaction another complexion) did not occur also, and thus at more or less 
length according to the circumstances of the case. In the same manner you 
may carry him to the conclusion of his story, and what with an explanation 
of one fact, and addition to another, and a toning down of the colour of the 
whole, the evidence will usually appear in a very different aspect after a 
judicious cross-examination, from that which it wore at the close of the 
examination-in'chief.” 

“If the witness is partially truthful and partially false, much tact and 
ingenuity is required on your part in handling him. Your first diuy would be 
to separate the true from the false facts, and to mark carefully those pans 
of his statement where false colouring has been given, or where additions 
and alterations have been made in order to suit the testimony for the party 
in whose favour it is offered “You must watch carefully to find out if there 
be a want of assimilation in the parts of the story ; if there be a disagreement 
between some of the false parts and some of the true, you must asceitain 
whether the alleged facts can exist together.” See Ibid, p. 104. 

When a witness is honest but mistaken, approach him with a smile 
and encourage him with a cheering word, assure him that you are satisfied 
that he intends to tell the truth and the whole truth, and having thus won 
his good-will and confidence ; proceed slowly, quietly and in a tone as con- 
versational as possible, to your object. Do not approach it too suddenly, or 
you will chance to frighten him with that which forms the greatest impedi- 
ment to the discovery of the truth from a witness, the dread of appearing to 
contradict himself. If once this alarm be kindled it is extremely difficult to 
procure plain unequivocal answers. The witness forthwith places himself on 
the defensive, and, deeming you an enemy, fences you with more or less of 
skill, certainly, but always to the weakening of whatever may drop from him 
in your favour. With such a witness, of whose candour you are seeking to 
avail yourself the better course is to begin with the beginning of the story 
he has told, and couduct bi n through it again In the same order only intro- 
ducing at the right places the questions which are intended to explain or 
qualify what he has s*ated in his examination-in-chief. The advantage of 
this course is the avoidance of any appearance of a surprise upon him. You 
take him in his former track, you even make him repeat a portion of what 
he has before said, you recall his mind to the subject with which it is 
familial The scene is again before him, occupying his thoughts. Then it 
is easy to try him upon the details (but still gently) to suggest whether it 
may not have differed by so-and-so from that which he has described, or if 
so-and-so (which gives the transaction another complexion) did not occur 
also, and thus at more or less length according to the circumstances of the 
case. 

Illustrations 

(i) The following is the method of cross-examination which Rufus 
Choate is said to have adopted as a general rule. Except in occasional 
cases his cross-examinations were as short as hisagruments were long. He 
treated every man who appeared like a fair and honest person on the stand, 
as if upon the presumption that the was a gentleman ; and if a man appeared 
badly, he demolished him, but with the air of a surgeon performing a dis- 
agreeable amputation, as if he was profoundly sorry for the necessity. Few 
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men, good or bad, ever cherished any resentment against Choate for his 
cross-examination of them. His whole style of address to the occupants of 
the witness-stand was soothing, kind and reassuring. When he came down 
heavily to crush a witness, it was with a calm, resolute decision, but no 
asperity. 

(n) The following brief review of the trial of Tucker for the murder 
of Miss Mable Page illustrates how witnesses, experts and laymen, are 
liable to commit honest mistakes in their depositions, and how they can be 
reconciled or explained without attributing perjury to any of the witnesses. 


While murder is always shocking, rarely has New England been 
more startled than by the murder of Miss Mable Page. A highly respected 
woman, without an enemy in the world, was stricken down and stabbed 
again and again in her own home on a highway in a suburban village in 
the middle of the day by an assassin who came and went unseen. The 
Page family was well-known and respected in Boston and vicinity. Mr. 
Page, who at the time of the murder was seventy-eight 5 'ears old, usually 
went to Boston daily to attend to what little business there was left to him 
The other members of the family were his son Harold and daughter 
Mable, and, a single servant, Amy Roberts. Harold Page was about 
^irty.five, Harvard graduate, and employed as a clerk at the South 
Terminal Station in Boston. Amy Roberts had been in the Page house- 
hold for six years and was regarded almost as a member of the family 

rather than as a servant. Mable Page, the murdered woman, was fortv-one 
years old. ' 


On March 31. 1904. Harold Page went to Boston early in the morn- 
ing as usual. The father went to Auburndale a little later. Amy Roberts 
eft the house at half.past ten to spend the day in Cambridge and Boston, 
leaving Miss Page alone. The father, returning home early, found the 
dead body of his daughter lying on the floor of her bed-room in the second 
storey of the house, at about half-past two in the afternoon. She had her hat 

on and was completely dressed to go out except her overskrit. Nothing in 

o^'heTorTo h°“r disarranged except the rug outside 


a Phya'cian was sent for. He observed a horrible jagged 

wound .n the neck of the type frequently found in suicides. WUhout 

1 he telephoned to the medical examiner that there was 

a case of probable suicide requiring bis attentien Thp ^ 

arrived that evening, and fou^nd thit there ^^re^iwo wou"d ‘Tn “ck 

and several cuts on the hands. He concluded to wait until dayhght to n„ 
form an autopsy, and seemed, upon his first observation, to have re«ard*.H 
the case as one of suicide, although he was much mystified at the fal W ^ 
find any weapon. When the undertaker was carin/fnr fSi. 

If 1 * * * ^ time that there was a deep*^\v/und*^‘ 

back, eliminating any possibility of sucide. At the autoosv tht f n 
morning still another wound was found, this one in the ^ following 

through the heart. Aside from the k.^ e wounds th«e r^as L 

tion of violence on the body. mdica- 
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written on both sides of a piece of paper torn from a small block near at 
hand, which read as follows : — 

“Have just heard Harold is hurt and is at Massachusett Hospital. 
Have gone in twelve o’clock. Will leave key of front side door with key of 
barn stairs. Will telephone to Mrs. Bennett.” 

The Massachusetts Hospital meant the Massachusetts General 
Hospital in Boston. Mrs. Bennett was a neighbour whose telephone the 
Pages occasionally used. It was clear that this message about her brother 
had been given to her by her assassin, either to get her out of the house, 
or to explain his presence there, for her brother had met with no accident, 
but was at his work as usual. The note furnished this important clue to the 
identity of the murderer, —it must have been someone who knew that she 
had a brother who worked in Boston. 

On the floor of her b»d-rocm near her body were her gloves and 
veil, and on top of them was a slip of paper from the same block, on 
which was written in a rather scrawly hand merely these words in 
pencil. 

“J. L. MORTON, 

Chaki.estown, 

Mass," 

This was found to be a fictitious address, .^n examination of the 
house showed that there was missing from a pocket-book in a drawer in 
the large living-room some money which had been there on the morning of 
the murder, amounting to at least twelve dollars. From Miss Page’s room 
two stickpins were missing. 

Tne defendant, Charles L. Tucker, lived in Auburndale, not far from 
the bridge to Weston. He was twenty-four years old and had been married, 
but his wife had been drowned a few months afterwards, while canoeing with 
him. 

At the time of the murder he was without employment. He had been 
endeavouring for several days to raise funds by selling or pawning many of 
his personal effects and much of his clothing. He was slightly acquainted 
with Harold Page and had called to see him at the Page house on at least 
two occasii:>ns. 

It was ascertained that he had been seen on Western bridge going 
in the direction of the Page house on the day of the murder at about noon. 
Accordingly, on April 4, he was questioned by the police as to his 
whereabouts that day. He stated that he had worked about his house all the 
morning until lunch time and then took a walk across the bridge, out South 
Avenue, but claimed that he turned off at Cutter’s Corner a third of a mile 
before reaching the Page house, and then returned home in a rather round- 
about way. At that time there was nothing known to the police to control 
his story, and no further action was taken on that day. But there were 
facts which were soon to become known that forcibly verify the truth of the 
old saying, “Murder will out. 

Early in the afternoon of the murder, Tucker dropped from his 
pocket a knife-sheath upon the seat of a market wagon which he had board- 
ed on Weston bridge and on which he rode a little distance On the end 
of the sheath there were imprints of teeth of peculiar shape and it was 
later found that Tucker’s front teeth exactly fitted into them. The boy who 
was driving the team picked it up after Tucker left, and acting on the 
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principle that *‘6ndings is keepings, put it in his pocket and did not think 
of it again until he saw by the newspapers that Tucker had been examined 
in connection with the Page murder. Through his father the sheath was 
turned over to the police, and Tucker was again, on April 9, summoned 
to police head-quarters and questioned ; this time with a stenographer 
present. He made numerous false statements with reference to facts, 
which tended to connect him with the murder. Among the most significant 
were those with reference to the sheath and knife. 


When the sheath was produced at this interview, Tucker evidently 
thought that the officer had taken it from his (Tucker’s) overcoat pocket. 
He asserted that it was his, but that be did not have it with him the day 
of the murder, and that it had been at home in his room all the time 
since the murder. He maintained very vigorously that he owned no 
hunting-knife, or any other kind of knife, and had not owned one for 
years. Before the interview was finished some officers who had been 
searching his room came in. They had found in a coat pocket in his room, 
the blade of a hunting-knife broken into several pieces ; the cutting edge had 
been chipped and bent, and an attempt had been made by filing to obliterate 
the maker’s name. When Tucker was confronted with this, he admitted 
that it was his knife, and that be had broken it up for fear that it would 
connect him with the murder That knife, when whole, fitted into the 
sheath; and that knife, according to the testimony of all but one of the 
medical experts, could have made all of the wounds in Miss Page’s body ; 
and according to the testimony of the physicians called by the Govern- 
ment, the wounds, from their appearance, measurement and character, must 
have been made by a knife of this type. In that same pocket of Tucker’s 
from which the broken pieces of the knife were taken, a Canadian stickpin 
was also found. 


Tucker was arrested after the interview on April 9 ; “probable cause 

was found at the preliminary hearing before the district Court on April 22 

He was indicted for murder at the June sitting of the Grand Jury, and after* 

one postponement came to trial on January 21. 1905. The trial lasted Iweniy 

days exclusive of Sundays, and resulted in a verdict of guilty of murder in the 
nrst degree. 


The greater part of the time was taken by the testimony of e.xpert 
witnesses and yet the issues which concerned them were far from the vital 
ones I n the case. In a capital trial in Massachusetts, the State not only pays 
the defendant s counsel and summon such witnesses as he desires, but the 
Court may on motion authorize the employment of experts cn his behalf — 

who are also paid by the State. The defence in this case was authorized 

hi^dwriting. but by agreement of counsel four only 
testified on each side. The experts consulted by the Government had 
reported that the J. L. Morton address was in Tucker’s handwriting The 
defendant s experts then examined the standards, and declared that Tucker 

s..'”' ““ " ii. 

and there was other evidence tending to show that “Mnrfnr.” u u 
imely name for Tucker to choose if L were giving a ^aTse nar" o M “ 
Page. This included the fact that there was a T D Mftr^ u ^ Miss 
the South Terminal Station in th^t p^r^ b'iilffinrwheTe 

formerly employed. There was also a postal card fcund'in TucWs pocLT 
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on which he had written four fictitious addresses a few days after the 
murder. On this card the name of Morton appeared in one address, and 
“Charlestown, Mass.” in another. The testimony of the experts on 
this point, however, of necessity took much time, and for that reason 
this seems to have been regarded in many quarters as the vital issue of 
the case. 

The method of employing experts militates against a fair and impar- 
tial opinion. The income of the handwriting experts comes chiefly from 
their services in litigated cases. They know that in any given case, 
unless their opinion coincides with the contention of the counsel who 
consults them, their remuneration will be little or nothing. The most con- 
scientious man can hardly give an entirely unbiased opinion under these 
circumstances. 


The medical expert testimony presented in many respects a refreshing 
contrast to the handwriting testimony. 


Although there was some apparent inconsistencies in their opinions, 
except possibly in one instance, they were easily reconcilable and, due to the 
different hypotheses in the questions propounded to them by the Government 
and the defence. 


To illustrate : Prof. Wood of the Harvard Medical School called 
by the Government, testified that there were blood stains on the back of the 
knife ; that he examined them on April 10, and found that the blood cor- 


puscles were of an inch in diameter, showing that the blood was con- 

sistent with that of human being and certain wild animals such as the 
monkey and seal. There was not enough blood present to make the further 
and more decisive chemical test. Dr. Leary for the defendant testified 
that he examined the knife several months later and found that the blood 


corpuscles were 


■ . ■ of an inch in diameter, and that the blood was 

4,100 


consistent not only with that of a human being and of animals mentioned 
by Prof. Wood, but also with several other of the commoner wild and house- 
hold animals ; yet, this apparent inconsistency of results was accounted for 
by both witnesses by the fact that the diameter of the blood corpuscles 
would tend to be diminished in the course of time by the action of moisture 
and of rust. 


The defendant called a witness, a labourer, who testified that he saw 
Tucker on East Newton Street just after he had turned off South Avenue, 
that he had come from the direction of Auburndale and not from the direction 
of the Page house, that it was then between twenty and twenty-five minutes 
past twelve, and that he fixed the time from the fact that the himself arrived 
at the Barn at Cutter’s Corner at twelve o’clock, and found his dinner 
waiting for him, and also that he looked at his watch a few minutes after 
Tucker went by and that it was then half-past twelve. 


This witness illustrated very interestingly the workings of the human 
mind when it is surrounded by a countinuous discussion of some question of 
great importance. This man’s daughter was a witness for the defendant and 
testified to seeing Tucker on the bridge that day. There seemed to be little 
doubt but that the witness was trying to tell the truth and that he believed 
what he was saying. Yet it appeared from statements made by him to 
credible witnesses from a deposition of his and from his sworn testimony 
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before the Grand Jury, that there had been a gradual progress to this definite 
conclusion from a very hazy starting point. When first interrogated by his 
employer shortly after the murder, he said that he had seen a young man on 
the day of the murder but couldn’t say that it was Tucker, nor could he say 
when he saw him. Two weeks later, after the preliminary hearing in the 
case at which his daughter testified, he first came to the conclusion that he 
had really seen Tucker on East Newton Street, but he could not then say 
what direction he had come from. He then began to work out the time ; 
his first approximation was somewhere between twelve and one ; he testified 
to the Grand Jury that his idea of time was all an estimate, and that he did 
not look at his watch between five minutes to twelve and one o’clock. 
On the witness-stand at the trial after the lapse of ten months he remember- 
ed for the first time that he looked at his watch at half-past twelve and so 
was able to fix the time that be saw Tucker almost to the minute. It is not 
uncommon to find a witness believing after a time that he has seen 
things that he has heard frequently spoken about, but it is seldom that 
the different stages of the formation of a belief can be traced as closely 
as here. 


An enlargement of the negative showed that it was an enamel pin in 
the shape of a shield with a crown on top, but bearing the Spanish coat-of- 
arms. Thereupon the defence produced the very pin which the photograph 

it was so different from the Canadian pin 
that the witnesses for the defendant could not have referred to the Spanish 
pin when they were testifying. If upon this testimony the Jury was satisfied 
that the pm found in Tuckers pocket was Mabel Page’s, and after listening 
to the evidence it is hard to see how they could have arrived at any other 
resu t, the conclusion from this point alone that the defendant was guilty was 
irrcsistable. The critics of circumstantial evidence should note that the 
question whether the pm belonged to Mabel Page or the defendant was 

of guilty. See 2 Cr. L, J. (Jour.) pp. 90—97. 

family a French refugee, having brought over his 

annAeth uioncy, employed it in purchasing lots to 

at the custom house, which he again 

were freouLtll^ i ® 

suqnPf-tM ftf ^ muggled, those who dealt in this way were generally 

*"'= 7 smg ihe.r stock by illicit means, and smuggling, or 
Lh ® I n®® ® of dealing only in goods that 

h "honeTw thoth 'rr'"’ “* ■" «timatiop impeach 

whom he had ^ ‘ frequently to persons of 

feit coin anH nr jnoney, with several of these pieces of counter- 

been paid him ■ th ‘s “fvls eene H a 

if particular ciJcuLtances ®dM eagerness, but 

peremptory and obstinate in contrary, he was always 

disrepute, and he gradually Incf J,***® soon brought him into 

seventy-eight pounds^to ni h ® goads, which amounted to 
no dealings! he reclLT the'' m’ ^ *>ad before 

h1S"har'iUu;T.Fr‘>"‘- "in^g^Sdlt 

.nd found them good. Du Molllin tZ^lem ‘*anTSve‘'his''r::erpr 
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In a few days he returned with six pieces, which he averred were 

of base metal, and part of the sum which he had a few days before 

received of him for the lot of goods. Harris examined the pieces and told 
Du Moulin that he was sure they were none of them among those 
which he had paid him, and refused to exchange them for others. Du 
Moulin as peremptorily insisted on the contrary alleging that he had 
a drawer by itself, and locked it up till he offered it in payment of a bill 
of exchange, and then the pieces were found to be bad, insisting that 
they were the same to which he had objected. The man now became 

angry, and charged Du Moulin with intending a fraud. Du Moulin 
appeared to be rather piqued then intimidated at his charge and 

swore that these were the pieces he received of Harris. Harris 
was at leni’th obliged to m^ke them good; but as he was con- 
fident Du M)ulin had injured him by a fraud, supported by perjury 
he told his story wherever he went, exclaiming against him with 
great bitterness and met with mauy persons who made nearly the same 
complaints, and told him that it had been a practice of Du Moulin’s 
for a considerable time. Du Moulin now found himself universally shunned 
and hearing what Harris had reported from all parts, he brought his ac- 
tion for defamatory words, and Harris, irriiated to the highest degree, 
stood upon his defence ; and in the meantime having procured a meeting 
of several persons who had suffered the same way in their dealings 
with Du Moulin, they procured a warrant against him, and he was 
apprehended upon suspicion of counterfeiting the coin. Upon searching 
his drawers a great number of pieces of counterfeit gold were found in 
a drawer by themselves, and several others were picked from other money, 
that was found in different parcels in his scrutoire ; upon further search a 
flask, several files, a pair of moulds, some powdered chalk, a small quantity 
of Aqua Regia, and several other implements were discovered. No doubt 
could now be made of his guilt, which was ex’remely aggravated by the 
methods he had taken to dispose of the money he made, the insolence with 
which he had insisted upon its being paid him by others, and the perjury by 
by which he had supported his claim ; his action against Harris for 
defamation was also considered as greatly increasing his guilt and every- 
body was impatient to see him punished. In these circumstances, he was 
brought to his trial and his many attempts to put off bad money, the quantity 
found by iiself in his scruioire, and above all, the instruments of coining 
which upon a comparison, exactly answered the money in his possession, 
being proved he was upon their evidence convicted, and received sentence 
of death. 

It happened that a few days before he was to have been executed one 
Williams, who had been bred a seal engraver, but had left his business, was 
killed by a fall from his horse ; his wife, who was then big with child, 
and near her time, immediately fell into fits and miscarried ; she was soon 
sensible that she could not live and therefore sending for the wife of Du 
Moulin, she desired to be left alone, and then gave her the following 
account : — 

That her husband was one of four, whom she named that had for 
many years subsisted by counterfeiting gold coin, which she had been 
frequently employed to put off and was, therefore, entrusted with the whole 
secret ; that another of these persons had hired himself to Du Moulin as 
a kind of footman and porter, and being provided by the gang with false 
keys, had disposed of a very considerable sum of bad money, by opening 
his master’s scrutoirs and leaviug it there in the stead of an equal 
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number of good pieces which he took out ; that by this iniquitous practice 
Du Moulin had been defrauded of his business, his credit and his liberty, 
to which in small time his life would be added, if application was 
not immediately made to save him ; by this account which she gave in 
great agony of mind, she was much exhausted and having given directions 
where to find the persons whom she impeached, she fell into con- 
vulsions and soon after expired. The woman immediately a^pplied to a 
Magistrate and having related the story she had heard, procured a 
warrant against three men,^ who were taken the same day, and separate- 
ly examined, Du Moulin’s servant steadily denied the whole charge 
and so did one of the other two ; but while the last was being examined, a 
messenger who had been sent to search their lodgings, arrived with a 
great quantity of bad money and many instruments for coining. This 
threw him into confusion, and the Magistrate improving the opportun- 
ity by cfTering his life, if he would become an evidence for the king, he 
confessed that he had been long associated with the other prisoners 
and the man that was dead, and he directed where other tools and money 
might be found, but he could say nothing as to the manner in which 
Du Mou rn s servant was employed to put it oflF. Upon this discovery 
Du Mouhns execution was suspended, and the King’s witness swearing 
positively that his servant and the other prisoner had frequently coined 
in his presence, and giving a particular account of the process and the 
part which each of them usually performed, they were convicted and 
condemned to die. Both of them however still denied the fact, and the 

Moulin. In his defence he had 
cuu d the money which was found together, was such as he 

could not tr^ace to the persons of whom he had received it, that the 

r money was found mixed, he kept separate, that he 

might know to whom to apply, if it should appear to be bad, but the 

moulds and other instruments in his custody was particu- 

menT of others had nTl ' impeach- 

ivac Others had not been managed with a view to save him who 

but tha^ of f ""wo ■ ^ evidence of his servant's treachery, 

wife of n., k" "PO'led secood hand by the 

however chaS bv ehh' "’r'a 

lar which wfl . of the convicts as an accomplice, a particu- 

.har'whhe the Sfc^p^tn ^vat uf “herd”" 

drawer was discovered m a chest tha bein / I ^ private 

a bunch of keys and the imore^inn ^ ® ^ 

was compared with the keys and that h-\ impression 

found to open Du Moulin s ’ scnfiJJl * .''•I'ch it corresponded with, was 

implements had been found Wh/n'(h" ""^-"^^1 

edall that had bfen aHetd aiiL'^hr^h’ '"T 

came in his masterrsemtoire anT he , ' ‘ u"" 

justice came to seize his m^ciA ^hat when the officers of 

that he in his chest had thesT^ !r for himself, knowing 

not contain and fearing that he'^'Im^hJ^' drawer would 
consciousness of guilt Icent him in included in the warrant, his 

for this reason, before the^ officers went suspicion ; that 

with his false key, and having fetched hk't® he opened the scrutoire 

garret, he deposited them there and haH iiltV ® ‘he 

at the door. and had just locked it when he heard them 

this case even the positive evidence of Du Moulin, that the 
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money he brought back to Harris was the same he had received of him, 
was not true, though Du Moulin was not guilty of perjury either wilfully 
or by neglect, inattention or forgetfulness. And the circumstantial 
evidence against him, however strong, would only have heaped one injury 
upon another and have taken away the life of an unhappy wretch, from 
whom a perfidious servant had taken away everything else. See 6 M. L. T. 
71 — 79 (Jour.) 

(iV) A gentleman died possessed of a very considerable fortune, which 
he left to his only child, a daughter, and appointed his brother to be 
her guardian and executor of his will. The young lady was then about 
eighteen ; and if she happened to die unmarried, without children, her 
fortune was left to her guardian and to his heirs. As the interest of the 
uncle w.is now incompatible with the life of the niece, severel other relations 
hinted that it would not be proper for them to live together ; whether 
they were willing to prevent any occasion of slander against the uncle, in 
case of the young lady’s death : whether they had any apprehension of 
her being in danger or whether they were only discontented with the 
father’s disposition of his fortune, and therefore propagated rumours 
to the prejudice of those who possessed it, cannot be known ; the uncle 
however, took his niece to his house near Epping Forest and soon afterwards 
she disappeared. 


Great inquiry was made after her, and it appearing that the day she 
was missing, she went out with her uncle into the forest, and that he returned 
without her, he was taken into custody. A few days afterwards he went 
through a long examination in which he acknowledged that he went out with 
her, and pretended that she found means to loiter behind him as they were 
returning home ; that he sought her in the forest as soon as he missed her ; 
and that he knew not where she was or what was become of her. This 
account was thought improbable, and his apparent interest in the death of 
his ward and perhaps the petulant zeal of other relations, concurred to raise 
and strengthen suspicions against him and he was detained in custody. Some 
new circumstances were everyday rising against him. It was found, that 
the young lady had been addressed by a neighbouring gentleman, who had, 
a few days before she was missing, set out on a journey to the north ; and 
that she had declared she would marry him when he returned, that the 
uncle had frequently expressed his disaprobation of the match in very strong 
terms ; that she had often wept and reproached him with unkindness and an 
abuse of his power. A woman was also produced, who swore, that on the 
day the young lady was missing, about eleven o’clock^ in the forenoon she 
was coming through the forest and heard a woman s voice expostulating 
with great eagerness ; upon which she drew nearer the place, and before she 
saw any person heard the same noice say Dontktll me, uncle don t ktU me 
upon which she was greately terrified and imrnediately hearing *be ‘'ePort ^ a 
gun very near, she made all the haste she could from the spot, but could not 
rest in her mind till she had told what had happened. 

Such was the general impatience to punish a man who had mur- 
dered his niece to inherit her fortune that upon this evidence he was con- 
demned and executed About ten days after the execution, the young lady 
came home. It appeared, however, that what all the witnesses had sworn was 
true, and the fact was found to be thus circumstanced : 


The young lady declared that having previously agreed to go off wiih 
the gentleman th It courted her, he had given out that he was going on 
journey to the north ; but that he waited concealed at a little house near 

the skirts of the forest, till the time appointed, which was the day she dis- 
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appeared. That he had horses ready for himself and her, and was attended 
by two servants also on horseback. That as she was walking with her uncle 
he reproached her with persisting in her resolution to marry a man of whom 
he disapproved, and after much altercation she said with some beat I have 
set my heart upon it. If I do not marry him it will be death ; and don't 
kill me, uncle, don't kill me ; that just as she had pronounced these words 
she heard a gun discharged very near her. at which she started, and imme- 
diately afterwards saw a man come forward from among the trees, with a 
wood-pigeon in his hand that be bad just shot. That coming near the 
place appointed for their rendezvous, she found a pretence to let her uncle 
go on before her, and her suitor waiting for her with a horse, she mounted 
and immediately rode off. That instead of going into the north, they retired 
to a house, in which he had taken lodgings, near Windsor, where they were 
married the same day. and in about a week, went a jurney of pleasure to 
France, from whence, when they returned, they 6rst heard of the misfortune 
which they had inadvertently brought upon their uncle. 

So uncertain is human testimony, even which the witnesses are sincere 
and so necessary is a cool and dispassionate inquiry and determination, with 
respect to crimes that are enormous in the highest degree, and committed 
with every possible aggravation. See 6 M. L. T. 61 — 79. 



CHAPTERX XCI 

Of Hostile Witness 

Who is a Hostile Witness-Value of his Testimony 

1. A hostile ^vitness is one who from the manner in which he gives 
evidence shows that he is not desirous of telling the truth in the Court. The 
Court may, in its discretion, permit the person who calls the witness to put 
any question to him which might be put in cross-examination by the adverse 
party. See S. 154, Indian Evidence Act. 

2. When a witness proves hostile, it is well to get rid of him as 
quickly as possible. If the Court is satisfied that a witness is really adverse 
to the cause of the party on whose behalf he has been summoned, it will 
relex the rule prohibiting leading questions, and will allow the examination- 
in-chief to be conducted on the lines of a cross-examination, but the attorney 
who has so called a witness is always under a disadvantage, as by having 
called him he has impliedly vouched for his credibility. If counsel is 
surprised by the hostile attitude of a witness, he should boldly expose the 
hostility so unexpectedly discovered, in order that the motives for testifying 
are clearly apparent to the Court and jury. 14 Cr. L J. p. 18. 

3. It is the cross-examination of an adverse witness which is com- 
monly considered as the surest test of the knowledge and skill of the advo- 
cate. It requires a greater intellectual effort to conduct a cross-examination 
than an examination of one’s own witnesses, and taxes the ingenuity and 
resources of the. lawyer. 

“When the Court is satisfied that the witness is relly an adverse one, 
the strict rule which forbids leiding questions will be relaxed, and you will 
be permitted to conduct the examination somewhat more after the manner of 
a cross-examination. You may put leading questions, but you may not 
discredit him, wnatever may have been the testimony, and however obvious 
the animus which has misrepresented the facts purposely for the injury of 
your cause. He is still your witness, and having chosen to call him, and 
thereby to ask the jury to believe his story, it is not competent to you to 
turn round when you find he does not suit your purpose, and endeavour to 
show to the jury that he is unworthy of credit. Between this Scylla 
and Charybdis lies your difficult course in dealing with such a witness. 

“As a general rule, the less you say to such a witness the better for 
you. Bring him directly to the point which he is called to prove, frame your 
questions so that they should afford the least possible room for evasion, or, 
what is still worse, explanation Avail yourself of liberty to lead as soon as 
you can, that is, as soon as you have laid the foundation for it by showing 
from his manner that the witness is really adverse. You should not conceal 
your knowledge of the fact that the witness is hostile. Provoke him when 
he appears to be friendly, to an exhibition of hostility in order to show 
that he is an enemy in the guise of a friend. By pursuing this course you 
will prevent the witness from imposing upon you, and will expose his 
treachery and perfidy to the Court and jury.’’ (Cox’s Advocate). 

An advocate should not cross-examine his own witness, because it 
will create a doubt that he does not consider the testimony reliable. The 
rule is, of course, subject to exoeptioas, wlie i the witness is adverse ora 
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Stupid one, he may be cross-examined with the permission of the Court. 
Harris says : 'Never cross-examine your own witness. This again seems 
remarkably obvious. But it requires an effort to obey it nevertheless. You 
will hear an advocate cross-examine his witness over and over again 
without knowing it, if he have not the restraining hand of his leader to check 
him.’’ See Harris, p. 37. 

As to the value of the evidence of hostile witness the following judi- 
cially decided cases may be noted : — 

A witness is hostile if he tries to defeat the party’s case by suppres- 
sing the truth. Mere changing of version is immaterial. 13 C. 53, 49 C. 
93, 1930 C. 276 : 57 C. 1266. 53 C. 372. See 37 C. L. J. 173, 47 C 1043. 
1933 P.517. 

Before a prosecution witness can be declared hostile there should be 
ground for believing that the statement he made in favour of defence is due 
to enmity to the prosecution. 44 I. C. 33 : 19 Cr. L. J. 241 : 1918 P 254 • 
3P.L. 1.419, 


If a question of the nature of cross-examination is put to one’s own 
witiisrss without declaring him hostile, the question and answer are boih 
inadmissible and cannot be taken into consideration. 1 P 758*71 I C 
117, 53 C. 372 : 1926 C. 139 • 27 Cr- L, J. 266 : 92 I. C. 442. 


A hostile witness is one who from the manner in which he gives 
evidence shows that he is not desirous of telling the truth to the Court. 
31 Cr. L J. 1207 : i930 C. 276 ; 57 C. 1266, 49 C. 93, 13 C. 53. 


Where a prosecution witness is cross-examined 
as hostile, his evidence should be rejected altogether 

llVll- S* tU' *266. 47 c. 104i. 

36 C. W. N. 356, 105 I. C. 100 : 1927 Bom. 501, 9 P. 
71 1. C- 657. 


by the prosecution 
56 C. 145, 53 C. 
1923 C. 463, contra 
474, 1923 C. 463: 


•“ “oss.axamination and 
the defence has elicited new matter from a prosecution witness the Cmirt 

may unde, S. 154 permit the prosecution to test the wit“ veradU on 
this point by cross-examining him in turn, 42 C. 957* 

from thaf^tow'by h'm befor^ th!''“Ma^'s'tl“'t^ ^ different story 
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Before contradicting a witness by a previous statement, it must be 
shown to have been made voluntarily. 1934 C. 636 : 61 C. 399. 

A witness who has resiled from some portion of his statement, and who 
has been allowed to be cross-examined by the prosecution, may be believed 
partly. 1935 B. 36 : 154 I. C. 600 : 37 Cr. L- J. 532. 

Cross-examination of a hostile witness is in the discretion of Court. 
Permission should be freely given 1933 P. 488 : 34 Cr. L. J. 892. 

Simply because a witness is declared hostile his evidence cannot be 
considered worthless. 1933 P. 517 : 146 I. C. 993, 1931 C. 401 ; 58 C. 
1404 Rel. on. 

The definition that a hostile witness is one who is not desirous of 
telling the truth is dead and buried. 1933 P. 517, 58 C. 1404. 

If prosecution apprehends that a witness will not adhere to the 
statement already made, it cannot directly ask him if he made any state- 
ment It can be asked in cross-examination only when he is declared 
hostile. 1 P. 758 ; 1923 P. 62, 20 A. 155. 

That the testimony of a witness is adverse to party calling him is 
sufficient to obtain leave to cross-examine him. Value of his testimony 
should be judged from cross-examination. 1933 P. 517 : 146 I. C. 993, 
but see 1934 A. 226, 6 C, W. N. 513 Rel. on. 

Either side can rely upon the evidence of hostile witness, but the 
evidence must be considered as a whole. 1933 P. 517 : 146 I. C. 993. 

The fact that witness’s answer is in direct conflict with evidence of 
other prosecution witnesses is no reason for declaring him hostile. 
1936 M. 516. 

It must be shown that statement made in favour of defence is due to 
enmity to the prosecution. 44 I. C. 33 : 19 Cr. L. J. 241. 

Police diary can be referred to by prosecution to see whether a witness 
has turned hostile 1918 P. 459. 

Witness turning Hostile in Cross*examination 

Where a witnes called and examined-in-chief by a party turns out in 
cross-examination to be biased in favour of the cross-examiner and makes 
statements adverse to ih? party producing him, the Court has the discretion 
to permit the party producing the witness to challenge by way of cross- ^ 
examination the veracity of the witness with regard to the matters deposed 
to by him in his cross-examination and not connected with the matters 
deposed to by him in examinalion-in-chief. 42 C. 957 J 29 I. C. 513, 6 C. 
W. N. 513 (P. C.). 

In Will Cases 


1. S. 154 of the Evidence Act provides that the Court inay, in its 
discretion, permit the party who calls a witness to put any question to him 
which might be put in cross-examination by the adverse party. There is, 
in this respect, no distinction on principle between an attesting witness 
whom a party is obliged lo call and any other witness whom he may cite 
of his own choice. But the Court may, in the exerciss of its discretion, be 
more easily persuaded in the former case than in the latter to grant the 
permission. In view of the provisions of the Evidence Act, it is thus 
plain that there is no room for application in this country, of the view 
taken in the cases that a necessary witness, that is, one whom a party ^,i3_ 
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Compelled to call and who may therefore be considered rather the witness 
of the Court than of the party, as an attesting witness lo a will, can be 
discredited as of right by his own side. (1840 44) 2 Moo. & Rob. 501, 
(1861) 124 P. R. 734, (1866) 35 L. J. P. 40, 47 C. 1043 : 59 I. C. 814 ; 

1921 C. 677. 

2. Testamentary proceedings furnish an admirable example of the 
meaning of S. 154. The only surviving witness to a Will may be unwill- 
ing to depose in favour of the executor who applies for probate He may, 
however, be more unwilling to commit perjury, and if cross-examined, a 
few leading questions suggesting the essential facts may elicit all that is 
necessary to entitle the Court to direct probate to issue. 1931 C. 401 : 
131 I. C. 575, 32 Cr.L. J. 768 : 1931 Cr C 497 (F. B) 

Illustration 


Counsel should never cross-examine his own witness. 


This again, seems remarkably obvious. But it requires an effort to 
obey it neverthless. You will hear an advocate cross-examine his witness 
over and over again without knowing it, if be have not the restraining band 
of bis leader to check him. 


Before Mr. Justice Hawkins, not long since, a junior was conduct- 
ing a case, which 'seemed pretty clear upon the bare statement of the 
prosecutor. But he was asked : 

Q. “ Are you sure of so and so ? ’* 

A. “ Yes,” said the witness. 

Q. Quite ? ” inquired the counsel. 

A. Quite,’’ said the witness. 

Q. *1 You have no doubt ? ” 

A. ” Well,*’ answered the witness, “ I haven’t much doubt, because 
1 asked my wife.” 

Mr. Justice Hawkins You asked your wife in order to be sure in 

your own mind ? ” 


A. 

Q. 

A. 


‘I Quite so, my Lord.’* 

‘ Then you bad some doubt before ? ’* 
Well, I may have a little, my Lord.” 


This ended the case, because the whole question turned up on the abso- 
lute certainty of this witness s mind. See Harris, p. 37 



CHAPTER XCII 

Of Ignorant and Illiterate Witnesses 

In India 90 per cent, of the population is illiterate and they live in 
villages. Their manner of giving evidence is quite different from that 
of their brethren living in towns and cities- It cannot be denied that in 
majority of the villages there is parly faction. Generally ycu find the 
population divided into two or three factions led by their own party 
leaders. Great difficulty is experienced by Police officers in arriving at 
the truth in serious cases involving life and property, when witnesses are 
unwilling to give testimony on account of their party faction when they 
are actually eye-witnesses to the crime. Even in the case of truthful wit- 
nesses their manner of giving evidence is quite peculiar, c.g , they will 
never say that there was general kicking and beating but they 
will work out an analysis of fists and feet, and right side and left side, 
which is easily shown to be ridiculous but it does not prove that they 
are telling lie?, it is merely their habit of thought and speech. 1 3 I. C. 45 : 
31 Cr. L. J. 477 : 1930 M. W. N. 74. 

Sometimes their evidence is thrown out on the ground that they are 
poor. It cannot be affirmed as a general rule that the person is not trust- 
worthy because he is not wealthy. See 49 C. 13. 

Where the witnesses are partisans, there is always a tendency to 
strain a point in favour of a friend. It is doubtful if they can conceive 
that they are, thereby, doing something improper. 1929 0.494 : 119 
I. C. 337. 

Where the case is between two rival factions in a village and all 
witnesses against the accused belong to the family of the deceased, some 
corroboration is necessary, otherwise accused should be given the benefit 
of doubt. 1935 L. 130. 

In case of party faction, evidence of either party should not be be- 
lieved unless it is borne out by some documentary evidence. 1927 M. 820 : 
103 I. C. 134. 

“Witnesses, and particularly ignorant and illiterate witnesses, ’ 
said Lord Langdale, “must always be liable to give imperfect or erro- 
neous evidence, even whe i r rally examined in open Court. The novelty of 
the siiuation, the agiiation and hurry which accompanies it, the cajoalry 
or intimidation to which the witness may be subjected, the want of ques- 
tions calculated to e.xcite those recollections which might clear up every 
difficulty, and the confusion occasioned by cross-examination, as it is too 
often conducted, may give rise to important errors and omissions ; and 
the truth is to be elicited, not by giving equal weight to every word 
the witness may have uttered, but by considering all the words with refer- 
ence to the particular occasicn of saying them, and to the personal 
demeanour and deportment of the witness during the examination. All 
the discrepancies which occur, and all that the witness says in respect 
of them, are to be carefully attended to, and the result, according to the 
special circumstances of each case, may be, either that the testimony 
must be altogether rejected, on the ground that the witness has said 
that which is untrue, either wilfully or under self-delusion, so strong 
as to invalidate all that he has said, or else the result must be that the 
testimony must, as to the main purpose, be admitted, notwithstanding 
discrepancies which may have arisen from innocent mistake, extending 
to collateral matters, but perhaps not affecting the main question in any 
important degree. 5 Beav. 597. 

In the case of ignorant villagers, reference to time is generally 
approximate, and there is large margin of honest errors. 19 1. C. 328 : 
15 Bom. L. R 297. 



CHAPTER XCm 
Of Newspaper Correspondents 

The newspaper correspondents sometimes exaggerate the facts in 
order to create sensation. They freely import fiction into facts and spice 
their stories. 


Illustration 

One Mr. Minnock, a newspaper correspondent published an article 

jn the New York World ol the 15th December, 1900. The story ran as 
follows : — 


TT-,.. evening, when the Frenchman, Mr. 

Hi iiard, refused to eat his supper, the nurse, Davis, started for him. 
Hilliard ran around the table, and the other two nurses Dean and Marshall, 

and held him ; they forced him down on a bench, Davis* 
called for a sheet, one of the other two, I do not remember which, brought 
It, and Davis drew it around Hilliard’s neck like a rope. Dean was behind 
the bench on which Hilliard had been pulled back ; he gathered up the 
loose ends of the sheet and pulled the linen tight around Hilliard’s neck 
then he began to twist the folds is his hand. I was horrified 


Dean and Marshall seized the helpless man’s hands ; slowlv re- 
morselessly, Davis kept on twisting the sheet. Hilliard began to get 

"T PI hanging out Marshall got frightened. 

Let up he is getting black ! he said to Davis. Davis let out a couple 

of twists of the sheet, but did not seem to like to do it. At last Hilliard 
got ® breath just a liule. The sheet was still brought tight about 

the neck. Now will you eal? cried Davis. “No.” gasped the insane man 

Davis was furious. Well I will make you eat : I will choke yoii until 

you eat. be shouted, and he began to twist the sheet again. Hilliard’*: 

head would have fallen upon his breast but for the fact that Davis was to 

hold It up. He twisted the sheet until his owu fingers werrsorrthen 

Ihp ‘be limp body to the bath-room, heaved him into 

HpL* K r ® turned (he cold water on him. He was 

dead by this time, I believe. He was strangled to death, and the finish 

when they had him on ihe floor. No big strong 

ItvLdTeeU:- hXXTs 


When the reporter, Minnock, stepped to the witness-stanH r* 
room was crowded, and yet so intense was the exci er^^nt t?at 

^e witness uttered could be distinctly heard by ever^Sodv preset T 
gave his evidence-in-chief clearly and calmly, and with no apparent mot^^ 
but to narrate correctly the details of the crime he had seen commuf ? 
Any one unaware of his career would have regarded him as an nT.? 

hfwas'L? o7gScatio7at the imporVan" posT'^ 

the atrocities^rVVtr^^^^^^^ ‘^-ing unearlh^S 

=ie ‘S rnXiirVh' ««■ 

then proceeded ^*>6 Woss-examination 

Q. (Amicably). -Mr. Minnock. I believe youhaye written the story 
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of your life and published it in the Bridgeport Sunday Herald as recently 
as last December ? 1 hold the original article in my hand.” 

A. ‘ It was not the story of my life.” 

Q. “The article is signed by you and purports to be a history of 
your life.” 

A. “It is an imaginary story dealing with hypnotism. Fiction 
partly, but it dealt with facts.” 

Q. “That is, you mean to say you mixed fiction and fact in the 
history of your life ?” 

A. “Yes, sir. 

Q “(n other words, you dressed up facts with fiction to make them 
more interesting ?” 

A. “Precisely,” 

Q. “When in this article you wrote that at the age of twelve you 
ran away with a circus, was that dressed up ?” 

A. “Yes, sir.” 

Q. “It was not true ?” 

A. “No, sir.” 

Q. “When you said that you continued with this circus for over a 
year, and went with it to Belgium, there was a particle of truth in that 
because you did, as a matter of fact, go to Belgium, but not with the circus 
as a public clown ; is that the idea ?” 

A. “Yes. sir.” 

Q “S ) t lere was some little truth mixed in at this point with the 
other matter ?" 

A. “Yes, sir.” 

Q. “When you wrote that you were introduced in Belgium, at the 
Hospital General, to Charcot, the celebra ed Parisian hypnotist, was 
there some truth in that ?” 

A. “No, sir.” 

Q. “You knew that Charcot was one of the originators of hypnotism 
in France, didn’t you ?” , 

A. “I know that he was one of the original hypnotists.’ 

Q. “How did you come to state in the newspaper history of your 
life that you were introduced to Charcot at the Hospital General at Paris 
if that was not true 

P. “While there I met a Charcot,” 

Q. ‘ Oh, I see ” 

A. “But not the original Charcot.” 

Q. “Which Charcot did you meet ?” 

A. “A Woman She was a lady assuming the name of Charcot, 
claiming to be Madame Charcot. 

Q “So that when you wrote in this article that you had met 
Charcot, you intended people to understand that it was the celebrated 
Professor Charcot and it was partly true, because there was a woman by 
the name of Charcot whom you had really met ? 

A ^^Prccis*" ly* 

Q. (Quietly). “That is to say, there was some truth in it ?” 

A sir#** 

q! “When in that article you said that Charcot taught you to stand 
oain. was there any truth in that ?’ 

A. No 

Q. “When you said in this article that Charcot began by sticking 
pins and knives into you, little by little, so as to accustom you to standing 
pain, was that all fiction ?” 
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A. Yes, sir. 

Q. “When you wrote that Charcot taught you to reduce your res- 
piration to two a minute, so as to make your body insensible to pain was 

that fiction ?" 

A. “Purely imagination.” 

Judge — (Interrupting). “ Counsellor, I will not allow you to go 
further in this line of inquiry. The witness himself says his article was 
almost entirely fiction, some of it founded upon fact. ^ wiU allow you the 
greatest latitude in a proper way. but not in this direction. ’ 

Counsel : — “Your honour does not catch the point. 

Court :“‘T do not think 1 do.*' 

Counsel “This prosecution was started by a newspaper article 
written by the witness, and published in the morning Journal. It is the 
claim of the defence that the newspaper article was a mixture of fact 
and fiction, mostly fiction. . The witness has already admitted that the 
history of his life, published but a few months ago, and written 'and signed 
by himself and sold as a history of his life, was a mixture of fact and 
fiction, mostly fiction. Would it not be instructive to the jury to learn 
from the lips of the witness himself how far he dressed up the pretended 
history of his own life, that they may draw from it some inference as to 
how far he has likewise dressed up the article which was the origin of this 
prosecution ? 

Court “I shall grant you the greatest latitude in examination of 
the witness in regard to the newspaper article which he published in regard 
to this case, but I exclude all questions relating to the witness’s newspaper 
history of his own life.” 

Counsel : — "Did you not have yourself photographed and published 
in the newspapers in connection with the history of your life, with your 
mouth and lips and ears sewed up while you were insensible to pain V 

Court : — “Question excluded ” 

Counsel: — “Did you not publish a picture of yourself in connection 
wiih tbs pretended history of your life, representing yourself upon a cross, 
spiked band and foot, but insensible to pain, in consequence of the instruc- 
tio 1 you had received from Professor Charcot ?” 

Court : — “Question excluded.’’ 

Counsel : — “I offer these pictures and articles in evidence.” 

Court : — (Roughly). “Excluded.” 

Counsel i — “in the article you published in the New York Journal, 
wherein you described the occurrences in the present case, which you have 
just now related upon the witness stand, did you there have yourself 
represented as in the position of the insane patient, with a sheet twisted 
around your neck, and held by the hands of the hospital nurse who was 
strangling you to death ?” 

Witness: — “I wrote the article, but I did not pose for the picture. 
The picture was posed for by some one else who looked like me. ’ 

Counsel : (Stepping up to the witness and handing him the news- 
paper article). “Are not these words under your picture. ‘This is how 
I saw it^ done. Thomas J. Minnock,’ a facsimile of your hand- 
writing ? 

A. "Yes sir, it is my handwriting.*’ 

Q. “Referring to the history of your life again how many imaginary 
articles on the subject have you written for the newspapers throughout the 
country ? >. 
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A. “One. 


ti 


not : 


^„Q. -You have put several articles in New York papers, have you 


that’stil.”'"^' since been re-dressed, 

for mo°n'ey,‘ d^dtou not T article and sold it to the newspapers 

Court “Excluded.’’ 

manner, and in a loud voice, 
turning to ihe audience). Is the chief of the police of Bridgeport. Con- 

know “hir.lntleman 'r " 

A. “Ido” 

Q. 'Tell the jury when you first made his acquaintance ” 

A. It was when I was arrested in the Atlantic Hotel, in Bridge- 

I’ort, Connecticut with my wife.’ 

Q. “Was she vour wife at ths time ?“ 

A. ‘Yes, sir ’’ 

Q *,She was but sixteen years old.” 

A. Seventeen, I gue'^s.” 

Q. \ ou were arrested on the ground that you were trying to 
drug this sixteen-year-old girl and kidnap her to New York. Do you 

defly It ? 

A. “I was arrested.” 

Q* (Sharply). You know the cause of the arrest to be as I have 
stated ? Answer yes or no. 

A. (Hesitating). “Yes, sir.’’ 

Q "You were permitted by the prosecuting attorney, F. A. Bar- 
latte, to be discharged without trial on your promise to leave the state, 
were you not ? 

A. “I don’t remember anything of that.” 

Q. ’ Do you deny that ?” 

• I do. 

Q- ,, Did you have another young man with you upon that 
occasion ? 

A. “f did. A college chum.” 

Q. * Was he also married to this sixteen-year-old girl ?’’ 

Witness gives no answer. 

Q. (Pointedly at witness). “Was he married to this girl also ? ’’ 

A. “Why, no.’’ 

Q. “You say you were married to her. Give me the date of your 
marriage.” 

A. (Hesitating) “I don’t remember the date.’’ 

Q. “How many years ago was it 
A. “I don’t remember.’’ 

Q. “How many years ago was it ?’’ 

A. “I couldn’t say.’’ 

Q, “What is your best memory as to how many years ago it was ?” 

A. “I can’t recollect.” 

Q. “Try to recollect about when you were married.’’ 

A. “I was married twice, civil marriage and church marriage. ” 

Q, “I am talking about Miss Sadie Cook. When were you married 
to Sadie Cook, and where is the marriage recorded ?” 

A. "I tell you I don't remember,” 
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Q. ;;Try;’ 

A. ‘ It might be five or six or seven or ten years ago/’ 

Q “Then you cannot lell within five years of the time w hen you 
were married, and you are now only twenty-five years old ?” 

A* “I cannot.’’ 

Q. ‘ Were you married at fifteen years of age ?’’ 

A. “I don’t think I was ’’ 

Q. “You know, do you not, that your marriage was several years 
after this arrest in Bridgeport that I have been speaking to you about ?” 

A. I know nothing of the kind." 

Q. (Resolutely). “Do you deny it ?" 

A. (Hesitating). Well, no, I do not deny it." 

Q. “I hand you now what purports to be the certificate of your 
marriage, three years ago. Is the date correct ?’’ 

A. “I never saw it before." 

Q. “Does the certificate correctly state the time and place and 
circumstances of your marriage ? 

A “1 refuse to answer the question on the ground that it would 
incriminate my wife. 


The theory on which the defence was being made was that the wit- 
ness. Mmnock. had manufactured the story which he had printed in the 
paper, and later swore to before the grand jury and at the trial. The effort 

in his cross-examination was to show that he was the kind of man who 
wouM manufacture such a story and sell it to the newspapers, and after- 

wards, when compelled to do SO, swear to it in Court. 

Counsel next called the witness's attention to many facts tending to 

id o? to adultery in divorce cases, and® on 

both sides of them, first on one side, then on the other, in the same case 
and that he had been at one time a private detective. * 

The next interrogatories put to the witness developed the fact that 
fe.gn.ng .nsan.ty, he had allowed himself to be taken to Bellevue Hospital’ 
With the hope of being transferred to Ward s Island with 
of finally being discharged as cured, and 11.67' wr in/ “I 

newspaper articles regarding what he had seen while an inmate'"'of 
the public insane asylums; that in Bellevue Hospital he 

detected as a malingerer by one of the attending Xsicians 


The witness’s miad was thm taken from the main u 

questions concerning the various conversations had with th^ 
nurses while in the asylum, all of which conversaUons he ^ 6010 ^ tT ‘ 

iug queI«onf4rraik®ed“-" “■* 

^ Q. Did the nurse Gordon ask you whv vou werA will:...* a 

r„2 'li.s “ » 
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A. “No.” 

Q. ‘ Or words to that effect ? 
A, “No.” 


Q. “I am referring to a time subsequent to your discharge from the 
asylum, and after you had returned to take away your belongings. Did you, 
at that time, tell the nurse Gordon that you had expected to be able to 
write an article for which you could get ^140 ? 

A. “I did not.” 

Q. “Did the nurse say to you, ‘You got fooled this time, didn t 
you?’ And did you reply, ‘Yes. but I will try to write up something and 
see if I c^n’t get square with them 
A. “I have no memory of it.’ 

Q. “Or words to that effect ?’ 

A. “I did not.” 

Q. (Quietly). “At that time, as a matter of fact, did you know any- 
thing you could write about when you got back^^to the Herald office ? 

A. “/ knew there was nothing to write. 

Q. “Did you know at that time, or have any idea, what you would 

write when you got out ? ^ 4 

A. “Did 1 at that time know ? Why I knew there was nothing to 

write, ^ 

Q. (Walking forward and pointing excitedly at the witness). Al- 
though you had seen a man choked to death with a sheet on Wednesday 
night, you knew on Friday morning that there was nothing you could 

write about ?” , ’• 

A. (Hesitating). I didn’t know they had killed the man. 


Q “Although you had seen the patient fall unconscious several 

times to the floor after having been choked with the sheet twisted around 

his neck, you knew there was nothing to write about ? 

A. “I knew it was my duty to go and see the chanty commissioner 

and tell him about that.” 1 r^,. 

Q. “But you were a newspaper reporter in the asylum, lor ii 

purpose of writing up an article Do you want to take back what you 

said a moment ago that you knew there was nothing to write about / 

A. “Certainly not. I did not know the man was dead. 

Q, “Did you not testify that the morning after you bad seen 

patient choked into unccnsciouness, you heard^ the nurse ca up 

morgue to inquire if the autopsy had been made ? . . 

A. (Sheepishly.) “Well, the story that I had the contract for with 

the Herald was cancelled.” 


Q “Is it not a fact that within four hours of the time you were 
finally discharged from the hospital on Saturday ^ te 

the newspaper account of the autopsy, and then offered it for 

your story of having seen this patient strangled to death and offered it 

sale to the New York World ?” 

Q. “You\ay*^you^ kneVit was your duty to go to the charity com- 
missioner autopsy that the 

man and offered them the story in 

which you describe the way Hilliard was killed ? 

A. “Yes.” 
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Q. *‘And you did this within three or four hours of the time you 
read the newspaper account of the autopsy ?” 

A. “Yes.’’ 

Q. “The editors of the World refused your story unless you would 
put it in the form of an affidavit^ did they not ?” 

A “Yes." 

Q “Did you put it in the form of an affidavit ? 

A. 

Q 

hospital ? 

A. “Yes.’* 

Q. “Every occurrence was then fresh in your mind, was it not ?’’ 

A. (Hesitating). “What ?’’ 

Q. “Were the occurrences of the hospital fresh in your mind at the 


“Yes.” 

“And that was the very night that you were discharged from the 


time ? 




A. 'Well, not any fresher then than they are now. 

Q. “As fresh as now ?** 

A. “Yes, sir.” 

Q. (Pausing, looking among his papers, selecting one and walking 
up to the witness, handing it to him). “Take this affidavit, made that 
Friday night and sold lo the lYor/d; show me where there is a word 
in it about Davis having strangled the Frenchman with a sheet, the 
way you have described it here to*day to this jury.’’ 

A. (Refusing the paper). “No, I don’t think that it is there. It is 
not necessary for me to look it over." 

Q. (Shouting). “Don’t think ! You know that it is not there, do 
you not ? 

A. “Yes sir, it is not there." 

Q. “Had you forgotten it when you made that affidavit ?" 

A. Yes, sir. 

Q (Loudly). “You had forgotten it. although only three days 
before you had seen a man strangled in your presence, with a sheet twisted 
around his throat, and had seen him fall lifeless upon the floor : you had 

forgott^en It when you described the incident and made the affidavit about 
It to the World 1 

j'* ^ two affidavits. I believe that is in the 

second affidavit. 

vnn Is there any doubt that 

you had forgotten It when you made the first affidavit to the World ?" 

A. 1 had lorgotten it< 

Q* (Abruptly). “When did you recollect ?” 
coroner.’” ^ when I made the second affidavit before the 

Q ^,And when did you make that ?" 

O fT ^ ^ft^^’wards. probably the next day or two." 

j... .b™, . .b„, 

A. Well, it may not be there." 

Q. Is it there?” • 

O •'OOW.” 


Q. Read it, read it carefully. 
A. (Reading). “I don’t see a 


anything about it." 
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Q. “Had you forgotten it at that time as well ?” 

A. (In confusion). “I certainly must have ” 

Q. “Do you want this jury to believe that, having witnessed this 
horrible scene which you have described, you immediately forgot it, and 
on two different occasions when you were narrating under oath what took 
place in that hospital, you forgot to mention it ? 

A. “It escaped my memory.” 

Q. “You have testified as a witness before in this case, have you 

not?” 

A. “Yes, sir." 

Q. “Before the coroner ?’’ 

A. “Yes, sir.” 

Q. “But this sheet incident escaped your memory then ?” 

A. “it did not.” 

Q. (Taking in his hands the stenographer’s minutes of the coroner’s 
inquest). “Do you not recollect that you testified for two hours before 
the coroner without mentioning the sheet incident and were then excused 
and were then absent from the Court for several days before you returned 
and gave the details of the sheet incident ?’’ 

A. “Yes, sir. that is correct.” 

Q. “Why did you not give an account of the sheet incident on the 
first day of your testimony ?” 

A. “Well, it escaped my memory ; I forgot it.” 

Q. “Do you recollect, before beginning your testimony before the 
coroner, you asked to look at the affidavit that you had made for the 
World ?” 

A. “Yes, I had been sick, and I wanted to refresh my memory 

Q. “Do you mean that this scene that you have described so glibly 
to-day had faded out of your mind then, and you wanted your affidavit to 
refresh your recollection ? ’ 

A. “No, it had not faded, I merely wanted to refresh my recollec- 

. • •• 
tion. 

Q. “Was it not rather that you had made up the story in your 
affidavit, and you wanted the affidavit to refresh your recollection as to 

the story you had manufactured ? 

A. “No, sir ; that is not true. 

The purpose of these questions, and the use made of the answers 
upon the argument, is shown by the following extract from the summing 

up : — 

“ My point is this, gentlemen of the jury, and it is an un-answer- 
able one in my judgment. Mr. District Attorney : If Minnock, fresh 
from the asylum, forgot this sheet incident when he went to sell his 
first newspaper article to the World ; if he also forgot it when he went 
to the coroner two days afterwards to make his second affidavit; if he 
still forgot it two weeks later when, at the inquest, he testified for two 
hours, without mentioning it, and only first recollected it when h^was 
recalled two days afterwards, then there is but one inference to be drawn, 
and that is, that he never saw it, because he could not forget it if he had 
ever seen it ! And the important feature is this ; he was a newspaper 
reporter ; he was there, as the district attorney says, to observe what 
was going on.’ He says that he stood by in that part of the room, p^- 
tending to take away the dishes in order to see what was going on. He 
was sane, and the only sane man there. Now if it did not take place, 
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the insane man called here as witnesses could not have seen it. Do you 
see the point ? 

" Can you answer it ? Let me put it again. It is not in mortal mind 
to believe that this man could have seen such a transaction as he 
describes and ever have forgotten it. Forget it when he writes his 
article the night he leaves the asylum and sells it to the morning World ! 
Forget it two days afterwards when he makes a second important 
affidavit ! He makes still another statement^ and does not mention it, 
and even testifies at the coroner's inquest two weeks later, and leaves it 
out. Can the human mind draw any other inference from these facts 
than that he never saw it — because he could not have forgotten it if he 
had never seen it ? If he never saw it, it did not take place. He 
was on the spot, some, and watching everything that went on, 
for the purpose of reporting it. Now if this sheet incident did not take 
place the insane men could not have seen it. This disposes not only of 
Minnock, but of all the testimony in the people’s case. In order to say 
by your verdict that that sheet incident took place, you have got to hnd 
something that is contrary to all human experience ; that is, that this 
man, Minnock, having seen the horrible strangling with the sheet, as he 
described, could possibly have immediately forgotten it.'* 

The contents of the two affidavits made to the World and the 
coroner were next taken up, 'and the witness was first asked what the 
occurrence really was as he now remembered it. After comparing his ans- 
wers, with his affidavits, and upon the difference being made apparent, be 
was asked whether what he then swore to, or what he now swore to, was 
the actual fact ; and if he was now testifying from what he remembered to 
have seen, or if he was trying to remember the facts as he made them up 
inthe affidavit. 


The cross-examination continued as follows : — 

Q. “What was the condition of the Frenchman at supper time? 
Was he as gay and chipper as when as you said that he had warmed up 
after be had been walking around awhile ? 

A. “ Yes, sir." 

Q. “ But in your affidavit you state that he seemed to be verv 
feeble at supper. Is that true ? *’ 

A. ** Well, yes ; he did seem to be feeble.** 

Q. “ But you said a moment ago that he warmed up and was all 

right at supper time* 

A. Oh, you just led me into that/* 

w.lke?'to thMablJ “P ■'P™ 

A, I’ Well, slowly.” 

Q. “ Do you remember what you said in the affidavit ? ” 

A, I certaily do. ’ 

What did you say ? ’* 

I said he walked in a feeble condition.” 

he walked at'in ? •“ how 

A, " I am not sure.” 

Q. The sheet incident, which you have de&crihf>rt c/v .r*.. v „ 
occurred at what hour on Wednesday afternoon ? *’ ° ° graphically. 

A. About six o’clock.” 

Q. Previous to that time, during the*" aftAmnnn u j u , 
any violence shown towards him ? ’* 


Q. 

A. 

Q. 




c< 


it 
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A. ‘‘ Yes ; he was shoved down several times by the nurses.” 

Q. ” You mean they let him fall ?” 

A. “ Yes, they ihought it a very funny thing to let him totter 
backward, and to fall down. They then picked him up. His knees 
seemed to be kind of muscle-bound, and he tottered back and fell, and 
they laughed. This was some time about three o’clock in the after- 
noon. 

Q. “ How many times, Mr. Minnock, would you swear that you 
saw him fall over backward, and after being picked up by the nurse, 
let fall again ? 

A “ Four or five times during the afternoon.’’ 

Q ” And would he always fall backward ? ’’ 

A. ” Yes. sir ; he repeated the operation of tottering backward. 
He would totter about five feet, and would lose his balance and would 
fall over backward.” 

The witless was led on to describe in detail this process of 
holding up the patient, and allowing him to fall backward, a d then 
picking him up again, in order to make the contrast more apparent 
with what he had said on previous occasions and hid evidently for- 
gotten. 

A. ” I now read to you from the stenographer’s minutes what you 
said on this subject in your sworn testimony given at the coroner’s 
inquest. You were asked ‘ Was there any violence inflicted on Wednes- 
day before dinner time ? ’ And you answered, T didn’t see any.’ You 
were then asked if. up to dinner time at six o’clock on Wednesday night, 
there had been any violence ; and you answered, ‘ No, sir ; no violence 
since Tuesday night. There was nothing happened ‘until Wednesday at 
supper time, somewhere about six o’clock, ’ Now what have you to say 
as to these different statements, both given under oath, one given at the 
coroner’s inquest, and the other given here to-day ? 

A ‘ Well, what I said about violence may have been omitted by 
the coroner’s stenographer.” 

Q. ‘‘But did you swear to the answers that I have just read to you 
before the coroner ?” ,, 

A. *T may have, and I may not have. I don’t know. 

Q. “if you swore before the coroner there was no violence, and 
nothing happened until Wednesday after supper, did you mean to 
say it ?” 

A. “I don’t remember, ’ 

Q. ‘‘After hearing read what you swore to at the coroner s inquest, 
do you still maintain the truth of what you have sworn to at this trial, as 
to seeing the nurse let the patient fall backward four or five times, and 
pick him up and laugh at him ? ’’ 

A. ‘‘I certainly do. 

Q. “ I again read you from the coroner s minutes a question asked 
you by the coroner himself. Question by the coroner : Did you at any 
time while in the office or the large room of the asylun see Hilliard fall 
or stumble ?’ Answer ; ‘No, sir ; I never did.’ What have you to say to 
that ?” 

A. “That is correct.’ 

Q. “Then what becomes of your statement made to the jury but 
fifteen minutes ago, that you saw him totter and fall backward several 
times ? ’’ 
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A. ‘'It was brought out later on before the coroner.” 

Q. “Brought out laler on ? Let me read to you the next ques- 
tion put to you before the coroner. Question : ‘Did you at any time 
see him try to walk or run away and fall?’ Answer: ‘No, I never saw 
him fall.’ What have you to say to that ?” 

A. “Well, I must have put in about the tottering in my affidavit, 
and omitted it later before the coroner ” 

; — “Let me caution you, Mr. Minnock, once for all, you are 
here to answer counsel’s questions If you can’t answ.-r them, say so ; 
and if you can answer them, do so ; and if you have no recollection, say 
so.’’ 

Witness ' — “Well, your Honour, Mr. — — has been cross-examining 
me very severely about my wife, which he has no right to do.’’ 

Judge : — “You have no right to bring that up. He has a perfect right 
to cross-examine you.” 

Witness : — (Losing his temper completely). “That man wouldn’t dare 
to ask me those questions outside. He knows that he is under the protec- 
tion of the Court, or I would break his neck.” 

Judge: — ‘ You are making a poor exhibit of yourself, j Answer the 
questions, sir,” 

Q. “You don’t seem to have any memory at all about the transac- 
tion. Are you testifying from memory as to what you saw. or making 
up as you go along ?’’ 

No answer. 

Q. "Which is it ?’’ 

A. (Doggedly). “I am telling what I saw.” 

Q. “Well, listen to this then. You said in your affidavit : ‘The 
blood was all over the floor. It was covered with Hilliard’s blood, and the 
scrubwoman came on Tuesday and Wednesday morning, and washed the 
blood away.’ Is that right ?” 

A. “Yes, sir.” 

Q. “Why, I understood you to say that you didn’t get up on 
Wednesday morning until noon. How could you see the scrub woman 
wash the blocd away ?’’ 

A. “They were at the farther end of the ball. They washed the 
whole pavilion. I didn’t see them Wednesday morning ; it was Tuesday 
morning 1 saw them scrubbing.” 

Q. “You seem to have forgotten that Hilliard, the deceased, did 
not arrive at the pavilion until Tuesday afternoon at four o’clock, what 
have you to say to that ?’’ 

A. “Well, there were other people who got beatings beside him.” 

Q. “Then that is what you meant to refer to in your affidavit, 
when speaking of Hilliard s blood upon the floor. You meant beatings 
of other people ? ’ 

A. "Yes, sir — on Tuesday.’’ 

The witness was then forced to testify to minor details, which, 
within the knowledge of the defence, could be contradicted by a dozen 
disinterested witnesses. Such, for instance, as hearipg the nurse Davis 
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call up the morgue, the morning after Hilliard was killed, at least a 
dozen times on the telephone, and anxiously inquire what had been 
disclosed by the autopsy ; whereas, in fact, there was no direct telephonic 
communication whatever between the morgue and the insane pavilion * 
and the morgue attendants were prepared to swear that no one had call- 
ed them up concerning the Hilliard autopsy, and that there were no 
inquiries from any source. 

By this time the witness had begun to flounder helplessly. He 
contradic:ed himself constantly, became red and pale by turns, hesitated 
before each answer, at times corrected his answers, at others was silent 
and made no answer at all. At the expiration of four hours he left the 
witness-stand a thoroughly discredited, haggard, and wretched object. 
See Wellman, pp. 326 — 349, 



CHAPTER XCIV 

Of Party as Witness 

S. 120, Evidence Act, lays down that, “in all civil proceedings the 
parties to the suit and the husband or wife of any party to the suit, shall 
be competent witnesses. In criminal proceedings against any person, the^ 
husband or wife of such person, respectively, shall be a competent witness. 

In England, up to the middle of the 19tb century, parties to a 
civil proceedings, were in accordance with the maxim of Civil Law, 
Nemo in propria testis esse dehet^ f.e., no one can be a witness in one s 
own cause, deemed to be incompetent to testify. This rule was founded 
solely on the interest which the parties to the suit were supposed to 
have in the event of it- Gilb, Ev , 4tb Ed. 130. But this disability was 
removed by Legislation. See (1846) 9 and 10 Viet. C 95, S 83. 

In dealing with a party to the suit as a witness, you have this ad- 
vantage, that his testimony will be watched with more strictness and sub- 
jected to a severer srutiny, than would the evidence of an unbiased wit- 
ness. If the advocate is satisfied that the witness is lying, be should involve 
him in a maze of contradictions, which it is almost impossible for the most 
skilful liar t-i avoid, because the quickest mind cannot in a moment 
calculate the effect of its present answer upon the past, or anticipate the 
bearing of the reply it is the about to give upon the questions that are to 
follow. Hence it is that cross-examination has always been deemed the 
surest test of truth, and a better security than the oath. See Wrottesley 
on the Examination of Witnesses, II Ed., pp, 143-144. 

There is no rule that if a party, plaintiff or defendant, gives bis 
testimony, be must be disbelieved, because be is a party to the suit. 
When a party has deposed in support of his case, his evidence must be 
scrutinized in the same manner as that of any other witness. 49 C. 345. 
In several important decisions, the Privy Council has emphasised the 
necessity of a party, who has a personal knowledge of the case, going 
into the witness-box to dispel the suspicion which would otherwise 
attach to his case; and, acting upon this rule, the Courts in India 
have repeatedly held that where a party, whose evidence is material, 
does not go into the witness-box, the Court should presume against him. 
See 1934 L. 63, 1927 P. C. 230. 

In Divorce Cases 

In a petition by a wife for the dissolution of her marriage on the 
ground of adultery coupled with cruelty or desertion, the husband and wife 
are not only competent witnesses, but are compellable to give evidence of, 
or relating to, such cruelty or desertion. It must, however, be remarked 
that they are competent and compellable only as to the cruelty or deser- 
tion, and not as to adultery, and that this rule applies only in a suit by 
the wife against the husband for dissolution of marriage on the ground of 
adultery with cruelty or with desertion. In all other proceedings under 
the Divorce Act, the parties are competent witnesses, but not compellable 
unless they offer their testimony. See Ss. 51-52. Divorce Act. IV of 1869 

T j- .u be ihe English common law on the subject, in 

India the parties to proceedings of divorce are competent to give evidence 

t 2 and the consequent illegitimacy of the child. See 38 


CHAPTER XCV 

Of Police Officer 

A police officer is very difficult witness to cross-examine. In 
order that a police officer should be cross-examined effectively, the defence 
counsel should prepare hi nself with all the details and the steps taken in 
investigation by the said police officer. The police officer generally identi- 
fies himself with the case as if it is his personal one. Therefore it is 
risky to question him in a haphazard manner unless you know that he can 
be caught in the net. 

The testimony against a prisoner of policemen, consiahles, and others 
employed in the suppression and detection of crime, should usually be 
watched with care ; not because they intentionally pervert the truth, but 
because their professional zeal, fed as it is by an habitual intercourse with 
the vicious almost necessarily leads them to ascribe all actions to the worst 
motives, and to give a colouring of guilt to facts and conversations which, 
in themselves are consistent with perfect rectitude. The creed of the police 
is naturally apt to be that ‘ all men are guilty, till they are proved to be 
innocent. (See Taylor, S. 57). In the first Report of the Indian Law Com- 
missioners it was stated that “the evidence taken by the Parliamentary Com- 
mittee on Indian Affairs during the Sessions in 1852 and 1853, and 
other papers which have been brought to our notice, abundantly show that 
the pow rs of the police are often abased for purposes of extortion and 
oppression.” 

Harris in “Hints on Advocacy,” 14th Ed., pp. 104-105 regarding police 
witnesses says: “They are dangerous persons. They are professional witness- 
es, and in a sense that no other class of witnesses can be said to be so. Their 
answers generally may be said to be stereotyped. Don’t imagine that you are 
going to trip him up u 'on the part where his beat has been for many a year. 
He will perceive you coming while you are a long way off, and in all pro- 
bability go out and meet you. Perhaps before you were born he answered 
the question you have ju?t put. But try him with something just as little 
out of the common line by way of experiment . You see he looks at you as 
though you have got the sun in his eyes. He cannot quite see what you are 
about. And you must lc 2 ep him with the sun in his eyes if you desire to 
make anything of him. Without accusing him even by implication of hav- 
ing no reverence for the sanctity of an oath I mu-t say, that if he sees the 
drift of your ques ions, the chances are against your getting the 
answers you want, or in the form in which you would like them. He thinks 
it his duty to baffle you and if you do not get an answer you don’t want, 
it will probably be because the policeman is as young and inexperienced as 
you are To be effective with the policeman your questions must be rapidly 
put. Although he has a (rained mind for the witness-box, it is trailed in 
a very narrow groove ; it moves as he himself m tves, slowly and ponderously 
along its particular beat, it travels slowly because of its discipline, and is 
by no means able to keep pace with yours or ought not to be. You should 
not permit him to trace the connection between One question and another 
when you desire that he should not do so.** 

Unless certain of the answer, never under any circumstances ask a 
policeman as to character. The highest character he can give a respect- 
able person will be that be “does not know anything against him. ’ Further- 
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more, it is dangerous to put ' 6shing,* questions to this class of witness. 
P. 106 ibid. 

The police constable is not below human nature generally. The 
parent of many of his faults is the fact that subordinate judges as a rule, 
think he must be protected by an implicit belief in his veracity. As a 
natural consequence he falls into the error or believing in his own infalli- 
bility. Harris, p. 107. 

Value of his Evidence. 

1. Many policemen learn their evidence and give it off verbatim ; yet 
it is more often than not substantially true. But you will gather from the 
witness s manner, bis mode of answering, his looks, tone, language, ges- 
tures, even his very glances, whether he be a false witness or one who is 
telling a story partly true and partly false, the most difficult of all witnesses 
to deal with. Harris’ Hints on Advocacy, Fourteenth Ed., 199, p. 50. 

2. To discredit the witness merely because he is policeman is im- 
possible. 3 Lahore, 144. 

3. A policeman s testimony, like that of every other witness must be 
judged on its own merit and should be accepted or rejected according to the 

circumstances of each case. 1930 L. 892 : 31 P. L R. 688. 1935 A. 850 : 
158 I. C. 424. 

4. Statements of high government officials should be considered like 

the statements of other witnesses. Court should not surrender its judg- 
ment to such officers. 1935 Sind 223. ^ * 

Illustrations 

(i) This was a cross-examination of an intelligent police constable 
did 

That was the straightforward way of putting it. Judge likes straight 
forwardness. Jury admires the young counsel’s jaunty manner 

without any attempt to c’ircumvent 
him* h.^ liberty ^ d^^g^ous question for the accused. It would cost 

Q. |]Why did you suspect him ?” asked the counsel. 

A. 1 know he was one of the worst thieves we got ’ 

ductioD, xii-xiii. “ Advocacy. Intro- 

. bo, ‘iss/XTS; ■oC;s.r '■ "• 

A .;"*"*'* ?” asked the Magistrate 

Q. "wSat I Yrdc policeman. 

long have you been in the poIice°(orTe*?’’ ”‘’”'‘^0"'^" mentis means ? How 
A. ^^Twenty-five years.*’ 

what 

was the 2n\Vs4^itol“?^M. ‘ ‘>0 “ PoHceman.” 


ft 



CHAPTER XCVI 

Of Prosecution Witnesses Called by Defence 

The general rule is that if a prosecution 'vitness is called by the 
defence as defence witness, the character of the witness is not chang- 
ed, and he can be cross-examined by the defence. 

On the Magistrate refusing to re-summon prosecution witnesses for 
cross-examination, the accused cited them as defence witnesses. Held, 
that accused had right to cross-examine the n, as it did not change their 
character. 28 C. 594, 1 C. W. N. 19, 1922 M. W. N, 120. 

A witness mentioned by prosecution but not examined must still bs 
regarded for all practical purposes as prosecution witness, even if examined 
by the defence. 71 P. L. R. 1910. 

If the accused did not cross-examine the witnesses as he could notl 
get copies of statements, and cited them as defence witnesses. Court 
cannot refuse to recall them. 1931 L. 186 : 134 1. C. 580 : 32 Cr. L. 
J. 202. 

Prosecution witness, if present, can be allowed to be cross-examined 
at defence stage. 1932 N. 137 (l) : 33 Cr. L. J. 940 : 140 I. C. 1 17. 

The following judgment of Ameer Ali and Pratt JJ. is reproduced 
from 28 C. 59f, as it is very important and fully illustrates the above 
rule : — 

The accused were tried by the Sub-Divisional Officer of Beguserai 
under S. 147 of the Penal Code. Du ing the trial after the witnesses for 
the prosecution had b en examined, the accused made an application for 
an adjournment so as to enable them to cross-examine by Counsel, who 
could not appear on the particular day fixed The application was re- 
fused, and the accused were called upon to cross-examine the witnesses 
themselves, which they were not in a position to do. Subsequently, the 
20th of December, 1900, was fixed for taking the evidence for the defence, 
and the accused applied that the prosecution witnesses should be sum- 
moned, and they be allowed to examine them. The witnesses were 
summoned, and, when the counsel for the accused proceeded to cross- 
examine them, he was not allowed to do so. The accused were convicted 
and sentenced, and their appeal was dismissed by the Sessions Judge of 
Bhagalpur on the 29th January, 1901. 

The accused thereupon applied to the High Court and cbtained a 
Rule calling upon the Magistrate of the District to show cause why the 
conviction and sentence should not be set aside on the ground that the 
accused were not allowed by the Sub-Divisional Officer of Beguserai to 
cross-examine the witnesses for the prosecution, who were summoned o r 
the 20th of December and who were present on that dale. 

The judgment of the Court (Ameer .\\\ and Pratt. JJ ) is as 
follows : — 

This rule was issued calling upon the Magistrate of the District to 
show cause why the conviction of, and sentence passed on, the petitioners 
should not be set aside on the ground that the accused were not allowed 
by the Sub-Divisional Officer of Beguserai to cross-examine the witnesses 
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for the prosecution, who were summoned for the 20th December, and who 
were pre-^ent on that date, or why such other order should not be made, as 
to this Court may appear fit and proper. 


As we pointed out to the learned Advocate-General in the course 
of his arguments, in granting the Rule we had in view the provisions of 
S. 257. We may observe at the very outset that, in our opinion, the work 
of this Court would be appreciably lightened, if the Subordinate Magis- 
trates in dealing with the law relating to the rights of accused persons, 
would construe it in a less technical spirit than they aie someiimes 
accustomed to do. In the inferior Courts the right Principle is occasion- 
ally reversed, and a Person is presumed to be guilty the moment he is 
accusedt and every attempt on his part to prove his innocence is regarded 
as vexatious When the law vests in a Court a certain discretion, that 
discretion in our opinion, should be exercised, so as not to give rise lo any 
reasonable complaint of prejudice or bias 


What appears to have happened in this case is as follows i — 

The witnesses for the prosecution were examined, and an application 
was made on behalf of the accused for an adjournment, so as to enable 
them to cross-examine by Counsel, who could not appear on the particular 
day fixed. That application was refused, and the accused were called upon 
to cross-examine the witnesses themselves, which they were not in a pcsi- 
tion to do. Subsequently a day was fixed for taking the evidence for the 
defence, and the accused asked that the prosecution wilnes'e- who 
had been already examined, but whom they had bad no opportunity to 
cross-examine, except as already mentioned, should be summoned 
and they be allowed to examine them. Those witnesses were sum- 
moned by the Sub-Divisional Officer, and, when the counsef for 
the accused proceeded to cross-examine them, as naturally he would, 
considering thu they had deposed for the prosecution, in other words 
to put to them questions, which ordinarily would not be put to the witness- 
es for the defence, he was admittedly not allowed to do so. The reason 
given in the explanation as well as in the note of the Magistrate attached 

been cited as defence witness.s, 
and, as no sufficient reason was made out under S. 154 of the Evi 

e^r^inatTon." ‘'-"ow erf- 


stancelTeadv‘s;arei'’®h"’"® If’ a 

stances already Stated, been compelled to treat the witnesses for tl P rtn 

secution as their own witnesses, does not change t tu 

accused sought for an opportunity to cross examine fi^ ^u*^ *^*®*^' 

circumstances we think that n./ ncip rneir case. Under the 

obtain their attendance as witness compelled to 

moned under S. 257 “for the ouroose of rmcc ^ really sum- 

fore, .hink the Magistrate's™ t": a low 

mination. To regard it otherwise would Ka i cross-exa- 

Courts a mere travesty of juYtTcr procedure of the 

be made absolute, and accordingly '^make^^u'absot^^ Rule ought to 
conviction and sentences, ^^solule and set aside the 
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Of Servant as Witness 


employees of a party is of course open to the criticism 
that they would naturally testify, as far as they possibly could, in favour 
ot their employers. 63 N. Y. Supp. -11, 483. See 1922 Pat 88 


No nian is an absolutely disinterested witness where his testimony 
relates to the question of the performance or non-performance of a duty 

which be owed on account of the position which he occupied. 23 U. S 
sup. Ct. Rep. 585. ’ 


If the servant is not in the employ of the party when he testifies, 
his testimony IS not, it seems, regarded as that of a biased witness. 82 N 
Y. Supp. 1—4. 


“Servants might naturally be actuated by a desire to shield them- 
selves from blame in having carelessly started machinery under such 
circumstances as to maim a fellow-workman for life, even if they are no 
longer in the employment of the master who is sued for the injury. 58 N Y 
Supp. 640—642. 


It is a matter of familiar experience in actions for injuries arising 
from negligence, that witnesses charged with the performance of certain 
duties, to the omission of which the accident is attributed, seldom admit 
that there was any negligence on their part, but generally testify that 
everything was done by them that ought to have been done. 8 Dalv 
(N. Y.) 231. ^ 

When an employee is testifying, it may be shown that his employer 
is interested in the prosecution. 100 Ala. 144, 14 So. Rep. 409 — 411. 



CHAPTER XCVIII 


Of Tutored Witnesses 


More often witnesses are produced inlaw Courts who have learned 

their testimony by heart although they a ere not present at the scene of the 
occurrence. Such witnesses are called tutored witnesses. They can 

be detected by two means : 


Firstly by putting a volley of questions rapidly so that they be con- 
fused as to their narration they have learnt by heart. The thread of the 
cross-examination should be taken up from the middle of the story or 
somewhere towards the end and the questions should be put to them in 


reverse order ; 

Secondly they may be effectively cross-examined with regard to some 
collateral matters which they cannot easily answer because they have got 
to fall back at their own invention, thus their testimony can be broken 

down. 


“If witness is repeating by a rote A lesson which he has committed 

to memory, you will find wanting in him all or most of the signs of truth 
above described. He stands quite still excepting, it may be, for an uneasy 
motion of the hands or feet. His face has no meaning in it. His eyes are 
fixed not upon the counsel, the Judge or the jury, but upon the wall or more 
commonly turned upwards, with a sort of vacant stare. His voice is 
monotonous, and expresses no emotion. His delivery is rapid, unless when 
seized by a sudden fnrgelfulness, when he makes a full stop, or after 
stumbling a little, tries back again in hope to regain the last word or 
thought. His language also is almost always inappropriate to his posi- 
tion. for in such a case, it would seldom be his own composition 
that he has learned. but something which another has put into 
words, which words would not be those of the pupil, but of the master- A 
single expression will often suffice to betray to you this sort of 
taught testimony, when it is one which you know such a person 
as the witness would not have used, and perhaps there is no test so 
difficult to evade, and so conclusively where it prevails, as this of 
language. The reason is plain. A witness learns his lesson thus : He 
tells what he knows to the attorney or his clerk. If they be of the un- 
scrupulous class, which has happily become so rare, the witness is inform- 
ed that his evidence is of no use, but that if he had known so and so. he 
would have been taken to the assizes. The hint suffices. The memory 
is racked again, and the testimony desired is then found- It is taken 
down in writing. His entire story is put into formal shape, it is read 
over to him again and again, until he has it almost by heart. He learns 
not merely the facts he is to prove, but they very words in which 
those facts are narrated in the brief, and he repeats them as he has 
learned them* 


“Having thus satisfied yourself of the fact that be is lying, you 
may, in your cross-examination, endeavour to discredit the witness with 
the jury. Your attack may be most successfully conducted thus : 

“Without previous questioning cons at once to the point, ask him 
to repeat his account of the transaction. He will do so in almost 
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the self-same words with the same aspect and manner, and in the 
same tone and language, before and after the episode. So certain 
is this that, if it fails, you may fairly suppose that whatever other 
objections may be offered to the testimony, it is not a story repeated by 
rote. Cox s Advocate. 

“Have your eyes always on the witness. Occasionally witness 
lets fall some expression, some phrase, some idea which you do not 
expect from him Be watchful of it, and if you can turn it to some 
good purpose do not lose it.” 13 Cr. L. J. p. 110. 

In order to elicit truth, an excellent plan is to take the witness 
through his story but not in the same order of incidents in which he 
told it. Dislocate his train of ideas, and you put him out ; you dis- 
turb his memory of his lesson. Thus begin your cross-examination at 
the middle of his narr itive, then jump to one end, then to some other 
part the most remote from the subject of the previous question. If he 
is telling the truth, this will not confuse him, because he speaks from 
impressions upon his mind ; but if he is lying, he will be perplexed and 
will betray himself, for speaking from the memory only, which acts 
by association, you disturb that association, and his invention breaks 
down. 

“When you are satished that the witness is drawing upon his in- 
vention, there is no more certain process of deteciion than a rapid 
fire of questions. Give him no pause between them ; no breathing place, 
nor point to rally. Few minds are sufficiently self-possessed as, under 
such a citechising, to maintain a consistent story. If there be a pause 
or a hesitation in the answer, you thereby lay bare the f.dsehood The 
witness is conscious that he dares not to stop to think whether the answer 
he is about to give will be consistent with the answers already given, and 
he is betrayed by his co itradictions. In this process it is necessary 
to fix him to time, and place, and names. ‘You heard him say so ?’ 
‘When?’ ‘Where?’ ‘Who was present ?’ ‘Name them.’ ‘Name one of 
them.’ Such a string of questions, following one upon the other as 
fast the answer is given, will frequently confound the most audacious. 
Fit names, and times and places, are not readily invented, or if invented, 
not readily remembered. Nor doss the objection apply to this that may 
undoubtedly be urged against some others of the arts by which an 
advocate detects falsehood, namely, that it is liable to perplex the 
innocent, as well as to confound the guilty ; for if the tale be true, the 
answers to such questions present themselves instantaneously to the 
witness’s lips. They are so associated in his mind -.vith the main fact 
to which he is speaking, that it is impossible to recall the one without the 
other. Collateral circumstances may be forgotten by the most truthful, 
or even be unobserved ; but time, place, and audience are a part of the 
transaction, without which memory of the fact itself can scarecly exist.’’ 
See Wrotiesley on the Examination of Witnesses, II Ed., pp. 128 — 131. 

“Your care will be to distinguish between the witness who from 
this cause runs through his story, and the witness who does so because 
he is repeating a lesson learned by rote. Close observation will enable 
you to discover a difference in the look the tone, the manner, and the 
language. When relating what he has seen, there is always an aspect 
of intelligence, even in the dullest, the eye kindles, the face brightens 
the e.Kpressioi changes with the incidents narrated. Still more does the 
tone of the voice reveal the speaker’s truth ; its changes are dramatic; 
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it varies with every emotion that flashes across the mind, awakened by 
the recalling of the incidents described. The manner is usually eager and 
energetic, and in strict accordance with the tones, the aspect, and the 
theme. And even if these signs should be wanting you must not, therefore, 
decide against the veracity of the witness until you have considered his 
language. If he is honest, his language will always be such as is consistent 
with his condition of life, appropriate to age, sex, education, and calling. 
Moreover, it will exhibit that fitness for the subject without perference to 
structure of sentences which always distinguishes extempore narrative. 
If these characteristics, or either of them, be present, you may safely 
assume that the witness is telling the truth, but that he is only able to do 
so after his own fashion of a continuous story, and cannot recall it by 
scraps, under inierrogation.” 


The following decisions will establish the observations quoted 
above : — 


The fact that a witness makes mistake in identification is a 
strong evidence that he has not been tutored by the police. 45 A. 300. 

When the identifying marks are told by police to the witness the 
identification is valueless. 1928 L. 724 : 110 I. C. 329 : 29 P. L. R. 388. 

Where the corroborative evidence of an approver consists of his son 
who parrot-like repeats what be is tutored to say, it is not sufficient. 1929 
L 587 : 122 I. C 91. 

U the statement of a witness was recorded by police after a lapse 
of lime, his evidence should be discarded inasmuch as there was sufficient 

time and opportunity for his being tutored. 1922 P. 348 : 67 I. C. 581 ; 

23 Cr. L, J, 421. 

Accused admitted having perjured themselves to incriminate a person 
of murder, because they had been tutored by police, the defence was 
rejecied as they were under no compulsion under S. 94, 1. P, C 

w"r^ 48 ^ innocent person is sent to gallows 10 


same "oly* TiTn. r 

sa elt be®said*fhf accused m the same order. It may 
safely be said that, without concert ihis could not possibly happen It 
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Mason’s client make a certain statement, and so important was this 
statement that the adversary’s case was based on it alone. 

Several questions were asked by Mason, all of which the witness 
answered with more or less hesitation. Then he was asked to repeat once 
more the statement he had heard made. Without hesitation, he gave it, 
word for word, as he had given it in the direct examination. A third time 
Mason led the witness round to this statement, and again it was repeated 
verbatim. 

Then without warning he walked to the witness-stand, and pointing 
straight at the witness, said in a perfectly unimpassioned voice : “Let’s see 
that paper you have in your waistcoat pocket.” 

Taken completely by surprise the witness mechanically took a paper 
from the pocket indicated, and handed it to the lawyer. 

There was profound silence in the court-room, as the lawyer slowly 
read in a cold, calm voice, the exact words of the witness in regard to the 
statement, and called attention to the fact that they were in the handwrit- 
ing of counsel on the other side. He then gathered up his papers with 
great deliberation, remarked that there seemed to be no further need for his 
services, and departed from the court-room. 

Mason was asked how he knew that the paper was in the witness s 
pocket. 

"Well,” explained Mason, “it seemed to me that he gave that part of 
his testimony more as if he had learned it than as if he had heard it. Then, 
too, I noticed that at each repetition of his testimony he put his hand into 
his waistcoat pocket, and then let it fall again when he got through. See 
19 M. L. J. 60 (Journal). 

(ii) *‘A fourteen-year-old boy, in giving his evidence was quite positive 
as to the time a certain accident occurred The opposing counsel, to test his 
ability in such matters, asked him to estimate a period of three minutes. 
When the boy finally said the lime was up. he was found right to the 
second. The lawyer hastily excused him, but afterwards discovered that, all 
the time, the boy had been looking at the court room clock directly over the 
lawyer’s head.”^See 19 M L. J. (Jour.) 25. 

[til) “In the memorable case of Eugene Aram who was tried in 1759 for 
the murder of Daniel Clark, an apparently slight circumstance in the con- 
duct of his accomplice, led to his conviction About thirteen years after 
the time of Clark’s being missing, a labourer employed in digging for stone 
to supply a lime-kiln near Knaresborough, discovered a human skeleton 
near the edge of the cliff. It soon became suspected that the bones were 
those of Clark, and the coroner held an inquest. Aram and one Houseman 
were the persons who had last been seen with Clark, on the night before 
he was missing. Houseman was summoned to attend the inquest, and 
dislosed signs of uneasiness At the request of the coroner he took up one 
of the bones, and in his confusion dropped this unguarded expression, 
“This is no more Daniel Clark’s bone than it is mine, from which it was 
concluded, that if he was so certain that the bones before him v^re not 
those of Clark’s, he could give some account of Clark s bones. He was 
pressed with observation, and, after various evasive accounts, he sta^ 
that he had seen Aram kill Clark, and that the body was buried mb . 
Robert’s Cave, with the head to the right in the turn at the entrance 
of the cave, and upon search, pursuant to his statement, the skeleton 
of Clark was found in Robert’s Cave, buried precisely as he had 
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described it. Aram was consequently apprehended and tried at York 
in 1759, Houseman being the sole witness against him He was 
convicted and executed, after having made a confession of the crime. 

(»v) “In consequence of disclosure made by an accomplice a police officer 
apprehended the prisoner four years after the murder on board the ‘Shan- 
non friga'e, in which he was serving as a marine. The officer asked him 
in the presence of his captain where he had been about three years before, 
to which he answered that he was employed in London as a day labourer. 
He then asked him where he had been employed that time jour years ; 
the man immediately turned pale, and would have fainted away had not 
water been administered to him. These marks of emotion derived their 
weight from the latency of the allusion— no express reference having been 
made to the offence with which the pri-oner was charged — and from (he 
probability that there must have been some secret reasons for his emotion 
connected with the event so obscurely referred to, particularly as he had 
evinced no such feeling upon the first question, which reftrred to a later 
period. See 6 Celebrated Trials 19. 



CHAPTER XCiX 

Of Witness Who was Alone 

Sometimes the prosecution produce? a witness who was alone at the 
time of the occurrence or who observed some material object, which is an 
important point in favour of the prosecution The witness vehesnently 
repeats that there was nobody near about at that time. Now it is very 
difficult to cross-examine him adequately. Such witnesses are generally 
procured in abduction cases. If such witness s depose that they saw the 
abducted woman at different times and different places, they should not be 
believed inS. 498 ca«es (enticing away married woman), as they cannot be 
adequately cross-examined. See 100 P. L. R. 1916, 5 Lah. 396. 

Such witnesses are called ivajtcikar or chance witnesses and are 
easily procurable. See 1925 Lah. 319 : 26 Cr. L. J. 10:6 : 88 I- C. 30. 

Wroitesley in his famous book “Examination of Witnesses” says : — 

“There is one kind of testimony which will sometimes baffle the 
utmost skill. It is the case of a witness who swears positively to some 
single fact, occurring when no other person was pre'^ent, or but one, now 
dead or far distant, who, therefore, it is impossible to contradict, and 
equally difficult to involve in self-pontradiction, because all the circum- 
stances may be true, except the one which he has been called to prove. In 
such a case there remains only an appeal to the jury or Judge to look with 
suspicion upon evidence so easily forged, so impossible to be disproved, 
and ask that it is worth to be tried by its intrinsic probabilities, showing, 
if you can, how improbable it is that such a staiement should have been so 
made, cr such a circumstance have occurred.’ Wrotte^ley, p. 146. 

“It was the great complaint of Brougham, in Queen Carolines trial, 
that the story was so well concocted that two witnesses were never called 
upon one important f.ict. This, of course, was contrived so that there 
should be no possibility of contradiction. It is not difficult, if there are 
several witnesses telling an untrue story, to break them down in cross- 
examination.” Haris, p. 65. 



CHAPTER C 
Of Woman Witness 

I. Difference between the Testimony Men and Women 

1. As a "whole men and women differ considerably mentally, 
though not so greatly as is usually affirmed and believed and there are 
certain sides of a woman’s nature and outlook on life to which it is very 
difficult, if not impossible, for a man to gain access and to understand. 
Briefly, the words and actions of a woman must not in all things be 
judged by the same standards as those of a man. A woman will lie more 
roundly, readily, and more skilfully for her accomplice or lover than he 
for her ; equally if she has come to hate him she will as a rule be more 
viciously vindictive than any man can be, and her thirst for revenge will 
carry her very far, until it is assuaged, and then it is quite likely that she 
will as bitterly repent. Women are apt to be more thoroughly good than 
good men, and bad women more iniquitously bad than bad men. Women 
are less amenable to the influence of fear than men, and so on. But each 
of these statements is open to amplification and to diminution, can only 
be taken as a vague signpost and must be applied with discretion and mo> 
difleation to suit personalities and to meet occasions, poetry and idealism 
must be laid aside. It is a grave and common error among men to 
under-rate the intelligence and understanding of women ; on the whole, 
they are^ shrewder and have more “vision” than men ; they may be, 
though it very doubtful that it is so, less logical than men ; they almost 
always have a greater and sounder gift of intuition. They jump to con- 
elusion at which most men arrive slowly. The average woman will find 
out the aim of her questioner more rapidly and surely than will the aver- 
age man. It is impossible to define any method of examining women as 
distinct from that used when exploring the minds of men. The one rule 
of unquestionable value for the investigator is ; Do not think that you 

certain defeat. In this as in most 
of the difficult affairs of life, experience is the best teacher. Experience 
soon teaches the shrewd detective that when a woman is pretty, she 
knows it ; that she often thinks she is not and that she always tries to 
charm when she is out to deceive. Beware of the “sweet” woman. See 
Crime and its Detection by W. T. Shore, pp. 132-133 (1932 Ed.), 

the dfffeJneT nf be^een a man and a woman than 

the difference of bodily structure. A woman’s mind thinks ouite 

differently from that of a man. With her, love, charity, and matema! 

mstmet play no unimportant part, and her sensibiUties are more 

^ceptible to shock. Unlike the man, she has not come to handgrips 

with the rough problems of the world, where love and charity find mSe 

L L ““ calculation 

explams the vast diffe^nt between the standpoints" oi ^o Jer^ationrf 
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the man and the woman. We can even say beforehand how a man 
and a woman will assimilate a fact which they have both seen. And 
what is interesting and instructive, and at the same time right to 
establish with certainty, is exactly that one anticipates what one is 
going to hear. We are then armed against anything which may lead us 
astray and moreover we can go straight to the point, before an inaccu- 
rate and distorted statement has been definitely recorded.” Dr. Hans 
Gross, Criminal Investigation, p. 06. 

4. ^Vhat difference does exist in character between the testimony 
of men and women has its root in the generally recognized diversity 
in the mental processes of the two sexes. Men, it is commonly dec- 
lared, rely upon their powers of reason, women, upon their intuition. 
Women as a whole are more likely to trip than men, for they are prone 
to swear to circumstances as facts of their own knowledge, simply be- 
cause they confuse what they liave really observed with what they 
believ’c did occur or should Imvc occurred, or witli what thev are con- 
vinced did happen sim])ly because it was accustomed to happen in the 
past. Train, The Prisoner at the Bar. pp. 270, 281—282. 

5. Dr. Hans Gross, an authority of very high rank, says “A woman 
is more patient, more attentive, more cunning, and more reflecting than 
a man.” Professor James says, “Women in general train their peripheral 
visual attention more than men,” that is to say, their attention to 
objeets lying in the marginal portions of the field of vision. James, 
Principles of Psychology, Vol. I, p. 4.37. 

6. Tlie quickness and positiveness of women make them better 
witnesses than men ; they .are v'astly more difficult to cross-examine ; 
their se.x protects them from many of the most effective weapons of 
the lawyer, witli the result they are the more ready to yield to pre- 
varication. and, even where the possibility of complete and unrestricted 
cross-examination is afforded, their tendency to inaccurate inferential 
reasoning, and their elusiveness in dodging from one conclusion to 
another, render the opportunity of little value.” 4 Cr. L. J. 11 (Jour.), 

7. “A man’s testimony is better than woman’s in regard to matters 
connected with the man’s vocation.” Moor, on the Weight and Value of 
Evidence, Vol. II, 1908, S. 91, 5. 

8. “Women are less reliable than men in estimating the length of 
short period of time.” Ibid. 

9. In an admirable chapter on “Women in the Courts,” Mr. 
Train regrets to say that observation would lead him to believe that 
women as a rule liave somewhat less regard for the spirit of their oaths 
than men, and that they are more ready, if it be necessary, to commit 
perjury. This may arise from the fact that women are fully aware that 
their sex protects them from the same severity of cross-examination to 
which men would be subjected under similar circumstances. It is to 
be fatal to a lawyer’s case if he be not invariably gentle and courteous 
with a female witness, and this is true even if she be a veritable 
Sapphira.” Train, The Prisoner at the Bar, p. 285. 

10. A woman has always an advantage over counsel. In the first 
place she is so everlastingly on the fidget that it is difficult to put any 
question whatever to her ; in the second, she never sticks to the point 
and will not be kept to it ; in the third place she is a woman, and has 
the sympathy of the Court. 
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If, further, she is clever and pretty, as long as jurors are men, she 
must be invincible. 20 M. L. J. Jr. 224. 

11. If the woman liappens to be of loose character, it has been held, 
that it is not safe to rely upon lier evidence, without strong corrobora- 
tion. 12 P. W. R. 1911 Cr. 

12. Men at most differ as heaven and earth ; but women, worst 
and best, as heaven and hell. Tennyson. 

13. Women are ever in extremes ; they are either belter or worse 
than men. Bruyere. 

14. They often say woman cannot keep a secret, but every 
woman in the world like every man, Ims a hundred secrets in her own soul 
which she hides from even herself. The more respectable she is, the more 
certain it is the secrets exist. Sec Austin O’Mallery. 

15. It was Rudyard KippHng who said, “The female of the species 
is more deadl}' than the male.'’ 

1C. A woman too often reasons from her heart ; hence two-thirds 
of her mistakes and her troubles. Buhver. 

17. I have often thought that the nature of women was inferior 
to that of men in general, but superior in particular. Lord Greville. 

18. Women have more heart and more imagination than men. 
Lamartine. 

19. All the reasonings of men are not worth one sentiment of 
women. Voilaire. 


20. Men have sight; women insight. Victor Hugo. 

21. Women have the understanding of the heart which is better 
than that of the head. Rogers. 

22. As exaggeration chiefly springs from an innate love of the mar- 
vellous, and is most remarkable in the softer sex, a prudent man will, in 
general, do well to weigh with some caution the testimony of female 
witnesses. This is the more necessary, in consequence of the extensive and 
dangerous field of falsehood opened up by mere exaggeration ; for, as 
truth is made the ground-work of the picture, and fiction lends but light 
and shade, to detect the lurking falsehood often requires much patience 

short, the intermi.xture of truth disarms the suspicion 
of the candid, and sanctions the ready belief of the malevolent. If due 
allowance be made for this feminine weakness of proneness to e.xag- 
gerate, the testimony of women is at least deserving of equal credit to 
that of men. Indeed, in some respects they are superior witnesses ; for, 
first, they are, in general, closer observers than men; next, their 
memories, being less loaded with matters of business, are usually more 
tenacious ; and l^tly, they often possess unrivalled powers of simple and 
unaffected, if rather lengthy, narration. See Taylor, S. 54. “Female 
witnesses are apt to be more emotional and loquacious. They generallv 

some time to bring them to the 
fhZ Tn T r interruption is likely to embarrass and confuse 

Ion I ^ "1? ® witnesses generally present peculiar difficulties, on 

account of their habits of seclusion and observance of strict nur^. Con ' 
siderable allowance should be made in their case, and the Judge and the 

thoroughly. As they do not appear before the publio, their sense of 
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sliame and embarrassment stand in the way of giving clear answers.” See 
Sarkar on Modern Advocacy. 


2.3. In no cases it is more difficult to arrive at a confident verdict 
as to wliether evidence is false or true than in cases in which women 
allege that they liave been outraged. There is possibility of unintentional 
rnis-statements produced by hysterical conditions. 81 I. C. 629. 

21-. In the case of rape of an innocent girl of tender age, her evi- 
dence is of great value, specially when she makes a statement immediate- 
ly after tlic occasion. 82 I. C. 1 12. 


2 .> 


There is another class of witness which may be mentioned, 
and that is tlie j)ositi\’c witness (generally a female or of female tenden- 
cies). It is usually very dillieult to make the witness unsay anything she 
has saiti, however mistaken she may be ; but you may sometimes lead 
her by small degrees to modify her statements, or induce her to say a 
great deal more in her ])ositi\e way : and the great deal more may be 
capable of eontra<lietion, or may itself contradict what has been said be- 
fore by the same witi»oss. If you deal with her skilfully, .she will, in all 
prol)ai)ility, be e(|ually positive about two or three matters which can- 
not exist together. She is the worst witness to unsay anything, but the 
l)est to lead into a eonlradiction of what she has said. Harris on Hints 
on Advocacy. Fourteenth Kd.. 1911, pp. 90, 91. 


II. Fear of Cross-examination. 

“.Sometimes you get a witness who is thoroughly frightened. Women 
sometimes get frightened and they tell you they do not' know what 
they do know, atul they tell you this even when their want of know- 
ledge seems to be fatal to their case. What shall you do with such a wit- 
ness ? You have to show by a course of cross-examination that the wit- 
ness sim})ly docs not know what she is talking about. 

“Some vears ago an eminent English Counsel encountered just that 
diflieulty. The witness said she did not know what she did know ; if he 
did not know she could not recover. So he began to put a scries of ques- 
tions to her. ‘What day of the week is this ?’ ‘I do not know/ ‘What 
year is this ?’ ‘I do not know’ ‘What is your name V ‘I don’t know. 
\Vell. it was now very apparent to everybody that the woman did not 
know what she was talking about. This exhibition save»l her case.” 
Cox’s .\dvoeatc. 

III. Influence of Women in Court. 

.Judges are always inlluenced by the presence of a beautiful woman 
in the doc^k or in the witness-box. Beauty of form generally affects the 
mind. It has been said that beauty is often worse than wine ; intoxicat- 
ing both the iiolder and beholder. Judges and jurors lire sometimes 
spell-bound by the testimony of a smart, clever and liandsome girl. 
Socrates called beauty a short-lived tyranny ; Plato, a privilege of 
nature ; Theophrastus, a silent cheat ; Theocritus, a delightful pre- 
judice : Carncades, a solitary kingdom ; Aristotle, that it was better 
than all the letters of recommendations in the world; Homer, that it 
was a glorious gift of nature, and Ovid, that it was a favour bestowed by 
the "ods. Beauty is the wise man’s bonfire, and the fool’s furnace. Com- 
mciiting on the inllucnee of beautiful women, Pascal has .said, “If the 
nose of Cleopctra had been a little shorter it would have changed the 
lustory of the world.” 
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Victor Hugo says, that -men are women’s playthings ; woman is the 
devil’s.” 

There can be no gainsaying the fact that the jurors are influenced 
and materially so^ by the influence of a woman who is good looking and 
who is clever actress ; take the many divorce cases of which you have 
read recently, for you will find this sort of thing more frequently in 
civil than in criminal Courts. 

Illustrations 

(i) Not long ago the newspapers were filled with the stories of a di- 
vorce suit, and it was said that the defendant was ogling the jurors daily 
throwing ‘goo-goo’ eyes at them ; there was no doubt that she did, for 
I was present at one session of the court, and it was sickening to see the 
way she gazed at the' jurors and worse, to see the manner in wliich they 
evinced their pleasure, too silly to appreciate that she was merely play- 
ing for their favour. And although the testimony was overwhelmingly 
against her, the verdict was in her favour. 1 Cr. L. J. 252 — 254. 

(u) Another case in point is that of Mabel Parker one of the most 
skilful forgers in this broad land. She is now in the Bedford Reforma- 
tory of Women, but it took two trials to get her there. You could not 
call her a pretty girl, for the pace had left its traces, but she had large 
melting eyes, and she knew how to use them, too. 

She amused herself and the jurors at the first trial by drawing 
pictures of herself and some of them. When her eyes were not on the 
pictures they were fixed on one or another of the jurors, and with a most 
beseeching, pleading e.xpressiou. It was not in vain, for the jury disagreed. 
And when it came to the second trial the prosecution spent more time in 
selecting the jury and tried hard to get men who appeared as if they 
were devoid of sentiment. It was pitiful to see Mable throw her soul 
into the glances she gave towards the jury box, but this time it was of 
no use ; these twelve men convicted her without ado. 

Three times was Dr. Kennedy tried on a charge of having murdered 
Dollie Reynolds in the Grand Hotel. At each his wife, a clever little 
woman, was at his side, and although he was convicted on the first trial 
I have little doubt that her presence at the second, which was granted 
by the higher court, succeeded in bringing about disagreements, for it is 
a man with a great regard for stern justice who can contemplate having 
any hand in making a widow of a woman on whom he has looked for 
many days. I do not mean to say that this appealed to the jurors in 
just that cold, bare way, but that unconsciously they were influenced by 
some such consideration. 1 Cr. L. J. 252 — 254. 

After citing the abovementioned instances of the power of woman 
in courts, the same learned writer propounds a question and also gives 
the answer : 

“Is there no way in which such a condition may be remedied, 
by which the woman who is guilty of a crime shall be punished for 
it, without regard for her personality, her beauty, or her viles V* the 
old lawyer was asked as he paused. 

“I am afraid not,” he replied, after a moment’s thought. “At 
least, not while man is bom of woman and is made of flesh and blood 
and with a heart.” 1 Cr. L. J. 251—256. 

(ni) The author was waiting for his case to be called in the Court 
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of a Magistrate, when a young pretty girl was produced in Court in police 
custody on a charge of robbery. She was represented by an old, 
experienced Advocate, who pleaded for her release on bail, with all 
the eloquence at his command. But the Magistrate was inexorable, 
and shook his head. He was going to write the order regarding rejection 
of bail application, when the counsel pleaded that his client experienced 
a good deal of difficulties or discomforts in the jail, and requested the 
Magistrate to interrogate her on this point. On being asked if she had 
any trouble in jail, this pretty girl raised her large eyebrows and artis- 
tically brought out two tears, one from each eye, and rolled them do\vn, 
up to the cheeks. 

Shakespeare has aptly remarked : “What a hell of witchcraft lies 
in the small orb of one particular tear.” She was mute like a statue. 
Her silence was more eloquent than half an hour’s learned address 
by her counsel. The Magistrate looked at her and said “Bail, in the 
sum of the Rs.500, with one surety.” 

Saville has truly remarked : “ Women have more strength 

in their looks than we have in our laws, and more power by their 
tears, than we have by our arguments.” 

(/i’) “If a woman is pretty, dresses stylishly and is clever enough 
to use her natural advantages to the best end. she is almost certain to 
enlist the sympathies of at least one of the twelve men on a jury. 
If she is on trial in a criminal case, this sympathy will lead the juror 
to accept readily her defence, and in such an instance it is an impos- 
sibility to obtain a conviction. 

“If she is merely a friend of the defendant and tells her story 
skilfully and acts her part well, the sympathy will be extended to the 
accused. And if she is in the role of accuser, an injustice is often 
worked against the person she accuses and who may be innocent. Jurors 
are susceptible, and there are hundreds of cases where a woman, employ- 
ing all her wiles with discretion, will sway some of them to decide 
contrary to the weight of evidence.” 

A lawyer once remarked, he felt assured his case was half won 
before he entered the court-room, if he had as a client a woman, pretty, 
with a charming smile and a bewitching glance. 

In a case in St. Louis a few weeks ago a jury was roundly scored 
by the Judge and prosecuting attorney after it had brought in a verdict 
directly at variance witli the weight of evidence. A woman, young and 
pretty, was charged with theft. During the trial she shot roguish glan- 
ces at the men in the jury box, and her conduct was somewhat more 
pronounced at certain stages as the prosecutor took good care to ex- 
plain when he denounced the verdict. When Judge Taylor heard the 
verdict which set the woman at liberty he said to the jurors ; 

“It is pity a that a sickening llirtation between jurors and the 
defendant in a criminal case has the power in this court to defeat the 
ends of justice,” 

Then C. Orrick Bishop, Assistant Circuit Attorney, had his say. 
Pointing his finger at the jurymen he began, sarcastically : — 

“Gentlemen of the jury, I thank you for your verdict. I thank 
you in the name of all that is shameless and lawless in crime and 
criminals. I thank you for the discriminating taste you have shown, 
for the high order of citizenship you have displayed, in being influenced 
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in yoUi* verdict by ft pretty woman’s winks and a glimpse of a bit of 
openwork stocking. You are a credit to your class.” 1 Cr. L. J. 251. 

Difficulties in Cross-examination of Female Witness 

A woman has always an advantage over counsel. In the first 
place she is so everlastingly on the fidget that it is difficult to put any 
question whatever to her ; in the second place she never sticks to 
the point, and in the third place, she is a woman and has the sympathy 
of the Court. 

Further, if she is clever and pretty, as long as jurors are men, 
she must be invincible. Sec 20 M. L. J. 224 (Jour). 

There is no witness more difficult in the whole world to cope with 
than a shrewd old woman who apes stupidity only to reiterate the gist 
of her testimony in such incisive fashion as to leave it indelibly 
imprinted on the minds of the jury. The lawyer is bound by every 
law of decency, policy and manners to treat the aged dame witli ut- 
most consideration. He must allow her to ramble on discursively in 
answer to the simplest question, in defiance of every rule of law 
and evidence ; must receive imperturbably the opinions and specula- 
tions upon every subject of both herself and (through her) of her 
neighbours, only to find that, when he thinks she must ue e.xhausted 
by her own volubility, she is ready, at the slightest opportunity, to 
break away again into a tangle of guesswork and hearsay, punctuated 
by conclusion and ejaculations. Woe be unto him if he has not sense 
enough to wave her off the stand ! He might as well try to harness 
a Valkyrie as restrain a pugnacious old Irish woman who is intent 
on getting the whole business before the jury in her own way. 

Illustrations 


(i) In the case of Gustav Dinser, accused of murder, a 
vigorous old lady took the stand and testified forcibly against the accus- 
ed. She was as “fresh as paint,” as the saying goes, and absolutely re- 
fused to answer any questions put to her by counsel for the defence. 
Instead, she would raise her voice and make a savage onslaught upon 
the prisoner, rehearsing his brutal treatment of the deceased on previous 
occasions and getting in the most damaging testimony. 

“Do you aver, Mrs,—,” the lawyer would inquire deferentially, 
“that you heard the sound of tliree blows ?” 


“Oh, thim blows 1” the old lady would cry— “thim terrible blows 1 
I could hear the villain as he laid him on ! I could hear the poor, piti- 
ful groans of her, and she so sufferin’! ’Twas awful I Howly Saints 
’twould make yer blood run cold 1 An* thin they’d come again 1” 

“Stop 1 stop !” exclaimed the lawyer. 

stop, is it ? Ye can’t stop me tiU Oi’ve had me say to till 
the whole truth. I says to me daughter Ellen, says I, ‘Th’ horrid baste is 
after murthenn the poor thing, says 1 ; run out an’ get an officer 1” 

“I object to all this 1” shouts the lawyer. 


“Ah, ye object do yc ?” retorts the old lady. “Sure an 
been after objectin’ yerself if ye’d heard thim turrible blo^ 
her— the poor, sufferin’ swate crayter ; I hope he gits all that 
hun— bad cess to him for a blood-thirsty divil I” 

The lawyer ignominiously abandoned the attack. 


ye’d have 
that kilt 
cornin’ to 
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(//) The following case would also serve as another illustration ; — 
•During a recent trial in one of the Courts of Baltimore city, the object 
of which was to set aside a certain deed of trust, a large, portly German 
woman was called as a witness for the plaintiffs. Her testimony was for 
the purpose of showing the mental incapacity of the grantor, whose 
name wc will call Margaret E. Jones. After the witness took the stand 
anil was sworn, the examination commenced as follows : — 


Attorney for plaintiffs. — ‘’Did you know the late Margaret E. 
.K)ik‘s ?" 

^Vitness. — “Ves, she was grazy. ” 

Allorncy for defts. — “Wc object.” 

Witness. — “You can object all you want but she was grazy, just the 
same. ' 

Court ; (seeking so placate the witness who was becoming very 
irritable.) ‘•Madam, we have certain rules for the giving of testimony in a 
eourl-rooni. and 1 wish that you would try and give your answers to the 
([uestions without volunteering information.” 

Witness — “Why. your Honour, I know all about these rules, but I 
say Maggie Jones was grazy. I mean she was as grazy as h — and if you 
donl want me to tell you she was grazy I go home.” 

(///) Tliere is a somewhat similar instance, but one even better exhi- 
biting the cleverness of an old woman, which occurred in the year 1901. A 
man named Orlando J. Hackett, of prepossessing appearance and 
manners, was on trial, charged with converting to his own use money 
which had been entrusted to him for investment in realty. The complain, 
ant was a shrewd old lady, who together with her daughter, had Iiad a 
long series of transactions with Hackett which would have entirely con- 
fused the issue, could the defence have brought them before the jury. 
The whole contention of the prosecution was that Hackett had received 
the money for one purpose and used it for another. During preparation 
for the trial the solicitor for the complainant had both ladies in his ofiice 
and made the remark. 


“Now, Mrs. —don't forget that the cliargc here is that you gave 

.Mr. Hackett tlic money to put into real estate. Nothing else is of much 
importance.'’ 

“Be sure and remember that, mother,” the daughter had admo- 


nished her. 


In the course of a month the case came on for trial before Recorder 

Goff, in Part II, of the General Sessions. Mrs. gave her testimony 

with great positiveness. Then Mr. Lewis Stuyvesant Chanlcr arose to 
cross-examine her. 

“Madam, ” he began courteously, “you say you gave the defendant 


“I toUl him to put it into real estate, and he said he would, replied 

firmly. „ ^ 

“I did not ask you that, Mrs.— politely interjected Mr. 

C hauler, “How much did you give him ?” 

“I told him to put it into real estate, and he said he would ! 

ripcaled the old lady wearily. , , . j 

• But, madam, you do not answer my question ! exclaimed 

Ghuider. “How much did you give him. > 

•1 told him to put it into real began the old lady again 
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“Yes, yes !” cried the lawyer ; “we know that ! Answer tlic ques- 
tion.’* 

“ estate, and he said, he would !” finished the old woman 

innocently. 

“If your Honour please, I will execuse the witness. And 1 move 
that her answers be stricken out !” cried Chanler savagely. 

The old lady was assisted from the stand, but as she made her way 
with difficulty toward the door of the court-room she could be heard 
repeating stubbornly : 

“I told him to put it into real estate, and he said he would 1“ 

Almost needless to say, Hackett was convicted and sentenced to 
seven years in State prison. See 4i Cr. L. J. 0 — 11 (Jour.) 

{iv) One would say that w’omen are less able ordinarily to distinguish 
between direct and indirect discourse than men. Says a learned writer, 
“I have repeatedly seen gentlewomen go upon the w’itness-stand ,and fail 
utterly to perceive that what is desired by the Court is the e.vact language 
of the defendant, not statement that he said that so and so had occurred.’ 
A story is told by Judge Nott, of Washington, which illustrates the con- 
fusion that sometimes results from this inability to differentiate between 
the two sorts of discourses. An old coloured mammy w'as called to 
testify in a case where the defendant, also a dark}', Iiad tlirown over a 
ladder which was leaning against his open window' and caused it to fall 
on the sidewalk where it struck and injured an “enemy,” named .Tones, 
on the back. 


“What did Mr. Jones say when the ladder hit lum ?” inquired 
the prosecutor. 

“Mistah Jones, he said, ‘Oh, his back !’ ” 

“Now, think a minute, Auntie,” cautioned the lawyer. “Use his 
exact words.” 

“He said. ‘Oh, his back 1 * ” repeated the witness in an aggricvcil 

tone. 

“Now, now !” cried the prosecutor. “Didn’t he say, “Oh, my 
back ?* ” 


The old black mammy drew herself up indignantly and with 
withering scorn replied : 

“Mistah Jones didn’t say anything about your back at all ! He .said. 
‘Oh, his back 1’ ” See 4 Cr. L. J. 9—11 (Jour.). 


(u) The witness was a lady. Parenthetically I may say I have 
never heard Sir Edward Carson cross-examine another lady. 

She was extremely pretty, and it must have gone to the heart of 

any one to question her as to alleged lapses from the paths of virtue. 

It was one of the few occasions when he was not successful. He asked 

her question after question, all bearing upon the point, and he did not 

trouble to wrap up his questions in lavender— he never docs. But to 

all his questions she replied quickly, briefly, and smilingly, prefacing 

each answer with ‘‘No or yes. Mr. Carson,”— as he then was. The cross- 

examination lasted all day, and at the end of it the lawyer was as deadly 

quiet as ever, and the witness even more pleasant and attractive than 
she was in the morning. 


I give an example of this interesting discussion. 

a. a. 1 be asked, “it was right of 

to take off his boots in your room ?” 


ye to allow Mr. 



716 


CROSS-EXAMINATION 


"Certainly, Mr. Carson. They were wet.” 

"But. madam, consider, Mr. X was a married man.” 

"I know that, but what difference did that make to his feet ?” 

“Madam, ye arc trifling with the Court.” 

“Xo no, Mr. Carson ; please don’t say such unkind things.” 

“Madam. I’ll again ask ye to remember tliat Mr. X was a married 
man and ye were a single woman.” 

“I know all that, Mr. Carson, but I can’t see what that has to do 
with Mr. X’s boots.” 

In the end. despite an unfavourable summing up, the lady won. 
20 M. L. J. 223 (Jour.). 

{vi) In a Missouri case where an electric street car collided with a 
wagon, a woman passenger on the car testified as follows : 

Q. “What was the first thing you noticed of this collision ?” 

A. “When I got on the car (at the House of the Good Shepherd) 
I was so nervous, I thought there was going to be an accident.” 

Q. “Why did you think so ?” 

A. “Because the motor-man seemed so mean and saucy before 
he started the car.” 

On cross-examination she stood by her guns, thus : 

Q. “You knew there was going to be an accident happen there 
anyhow ?” 

A. “Yes, I did.” 

Q. “How did you know that ?” 

A. “Because I felt like that, and I was so nervous, and the motor- 
man was so mean.” See 94 S, W. Rep 876 — 878. 

{vii) A woman was called as a witness to disprove the genuineness 
of the signature of a testatrix. “That looks like Mrs. Berg’s,” said the 
witness, “but she never wrote that, she never wrote that as sure as the 
sun shines in heaven, because she never wanted to make such a will...... 

She would not write her name Cassie Berg, because it was Katherine 
Berg.” See 34 Atl. Rep. 234. 

(viii) Croake James tells a story of Jiow, only by a flash of genius. 
Sir James Scarlett saved a cause. The famous barrister in a breach of 
promise case (Foote r. Green) was for the defendant, who was supposed 
to have been cajoletl into the engagement by the plaintiff s mother, 
afterwards the Countess of Harrington. The mother, as a witness, 
completely balflcd Scarlett, who, on behalf of the defendant, cross- 
examined her ; but by one of his happiest strokes of advocacy he turned 

his failure into success. 

“You saw. gentlemen of the jury, that I was but a child in her 
hands. What must my client have been ?” 4 Cr. L. J. 9 — 11 (Jour.). 

((,r) A woman will inevitably couple with a categorical answer to a 

question,' if in truth she can be induced to give one at all, a statement of 
damaging character to her opponent. For example : 

Q. “Do you know, the defendant ?” 

A. “Yes, to my cost !” 

Q. “How old are you ?” . , ^ * 

A. “Twenty-three. Old enough to have known better than trust 

him.” 

Forced , to mike aa ad nisiioa wMeh would seem to hurt , her 
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position, the explanation, instead of being left for the re-examination of 
her own counsel is instantly added to her answer then and there ; as, 

Q. “Do you admit that you were on Forty-second Street at 

midnight ?” . u 1 . 1 . j r 

A. “Yes. But it was in response to a message sent by the aelen- 

dant through his cousin.” 4 Cr. L, J. pp. 5 t (Jour.). 

(x) A lady was crose-examined as to her means of livelihood 

thus 


“How do you support yourself ?” 

“I am a lady of leisure !” replies the witness {arrayed in flamboyant 

colours) snappishly. , , ..u -i 

“That will do, thank you,” remarks the lawyer with a smile. “You 

may step down.” 4 Cr. L. J. pp. 5 — 7 (Jour.). 

(xi) “What do you do for a living ?” asked the lawyer of a female 
witness. 

The witness, a rather deceptively-arrayed woman, turned upon 
him with a glance of contempt : 

“I am a respectable married woman, with seven children,” she 
retorted. “I do nothing for a living except cook, wash, scrub, make 
beds, clean windows, mend my children’s clothes, mind the baby, teach 
the four oldest their lessons, take care of my husband, and try to get 
enough sleep to be up by o in the morning. I guess if some lawyers 
worked as hard as I do they would have sense enough not to ask 
impertinent questions.” 4 Cr. L. J., pp. 5 — 7 (Jour.). 

(xii) James, in his Curiosities of Law and Lawyers, says that one 
Mr. Garrow was examining a very young lady, who was a witness in 
an assault case, and asked her if the person who was assaulted did not 
give the defendant very ill language ; if he did not utter words so bad 
that he (the counsel) had not impudence enough to repeat them. 


The lady replied : “Yes.” 

“Will you, madam, be kind enough to tell the Court what those 
words were ?” 

“Why sir,” she replied, “if you have not impudence enough to 
speak them, how can you suppose that I have ?” 4 Cr. L. J. 8. 

{xiii) There can be no gainsaying the fact that jurors are in- 
fluenced, and materially so, by the influence of a woman who is good 
looking and who is a clever actress ; take the many divorce cases of 
which you have read recently, for you will find this sort of thing more 
frequently in civil than in criminal Courts. Not long ago the newspapers 
were filled with the stories of a divorce suit, and it was said that the 
defendant was ogling the jurors daily throwing ‘goo-goo’ eyes at them ; 
there was no doubt that she did, for I was present at one session of the 
Court, and it ^VBS sickening to see the way she gazed at the jurors and 
worse, to see the manner in which they evinced their pleasure, too silly ' 
to appreciate that she was merely playing for their favour. And although 
the testimony was over-whelmingly against her, the verdict was in her 
favour. 1 Cr. L. J.. 252—254. 

(iwo) In the following case, Mr. Wellman, the author of a well- 
known book on Cross-Examination, was cross-examining a woman 
as to the speed of an electric car. He thought the witness was ex- 
aggerating the speed, and in his cross-examination attempted the ex- 
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aggeration to be carried to such a length as to make it appear an 
apparent absurdity. 

Q. ‘-And how fast, Miss, — would you say the car was going ?” 

A. *1 really could not tell exactly, Mr. Wellman.” 

Q. “Would you say it was going at ten miles an hour ?” 

A. “Oh, fully that.” 

Q. “Twenty miles an hour ?” 

A. “Yes ; I should say it was going twenty miles an hour.” 

Q. “Will you say it was going thirty miles an hour ?” inquired 
Wellman with a glance at the jury. 

A. “Why, yes ; I will say that it was.” 

Q. “Will you say it was going at forty ?” 

A. “Yes.” 

Q. “Fifty ?” 

A. “Yes, I will say so.” 

Q. “Seventy ?” 

A. “Yes.” 

Q. “Eighty ?” 

A. “Yes,” responded the young lady with a countenance absolute- 
ly devoid of expression. 

Q. “A hundred ?” inquired the lawyer with a thrill of eager 
triumph in his voice. 

There was a significant hush in the court-room. Theti the witness, 
with a patient smile and a slight lifting of her pretty eyebrows, remark- 
ed quietly : 

“ Mr. Wellman, don’t you think we have carried our little 
joke far enough ?” 

The effect of all the previous statements was perfectly lost by this 
last answer. See 4 Cr. L. J., p. 7 (Jour.). 

(.ri>) “Pray, madam,” says counsel Mr. Wiggins, asking for informa- 
tion, “she being neither advocate nor defendant, who are you ?” 

“A honest woman. Sir,” says the lady, “which is more than you 

can say.’* 

There was a laughter, of course, because the meaning was 
ambiguous. 

Every one laughs occasionally at what he does not understand, 
“Madam,” says Wiggins in a supplicatory tone ; 

“And Madam to you,” replies the lady, with great emphasis. 

“You must behave yourself,” says the Judge, who had been listen- 

ins attentively with his hand behind his ear. 

“Yes,” says she, with biting sarcasm, “I can behave myself quite 

as well as they who are in a higher sphere.” This was a thrust for the 
.Judge who was almost reduced to Wiggins’ level. His Honour said 

no more. 

And so this happy party went on ; the woman best of all had 
everybody at her merey, because she alone had that essential quality in 
the conduct of a case that allowed nothing to disconcert her. See 

Harris. 

(xvi) A Mrs. Philips was a witness. Every time the counsel hit her, 
she would make a fresh jerk and tell something more. Finally the 
lawyers got tired and turned her over to our side. I said “Mrs. Philips, 
there is just one question : Mrs. Philips, before you went to the stand as 
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a witness, didn’t you swear that in tliis case, you would tell the truth, 
the whole truth and nothing but the truth ?” 

“Yes, sir,” she snapped at me. 

“Well, do you think you have kept the contract ? ” 

“Yes, sir,” was the answer “and a little more.” Sec the same cited 
in 14 Cr. L. J. 27 (Jour.). 

(.ru/i) A thief was convicted of looting various apartments in New 
York city, of over eighty thousands dollars worth of jewellery. The 
female owners were summoned to identify their property. Each and 
every one positively identified various of the loose stones found in the 
possession of the prisoner as her own. This was the case even when the 
diamonds, emeralds and pearls had no distinguishing marks at all. It was 
a human impossibility actually to identify any such objects and yet these 
eminently respectable and intelligent gentlewomen swore positively that 
they could recognize their jewels. They drew' the inference merely that 
as the prisoner had stolen similar jewels from them these must he the 
actual ones which they had lost, an inference very likely correct, but 
valueless in a tribunal of justice. 

One of the ladies referred to testified as follows : 

Q. “Can you identify that diamond ?” 

A. “I am quite sure that it is mine.” 

Q. “How do you know ?” 

A. “It looks exactly like it.” 

Q. “But may it not be a similar one and not your own ?” 

A. “No ; it is mine.” 

Q. “But how ? It has no marks.” 

A. “I don t care. I know it is mine. I sw'ear it is.” 


The good lady supposed that unless she swore to the fact she 
might osc her jewel, which was, of course, not the case at all, as the 
sworn testimony founded upon nothing but inference left her in no 
better position than she was in before. See 4 Cr. L, J, 6 (Jour.). 

Urr^r. ^ testifying for the contestant of a will spoke of a 

testator was intoxicated in his 
M ^nf>Ph^ize the breaking of the chimney, and impress if nossi 

^nto f situation created thereby, she swore Uiat ’ it broke 

into a thousand pieces. Animadverting on this bit of hyperbole the 

defendant at the time of the homicidi onH f ^ relations with the 
after, at which time she becaulTeSous over his 

s.‘rg£,“ Ki'.^ 
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(questioning wliether it is really the truth, or is another illustration of the 
lines : 

‘•Heaven has no rage like love to hatred turned. Nor hell a fury 
like a woman scorned.” Sec Moor on Facts, p, 1082. 

CrosS’C.vamination to Prove Adultery or Criminal Intimacy. 

See separate Chapter “As to Adultery or Criminal Intimacy.” 

Cross-examination in Suit for Breach of Promise of Marriage. 

See separate Chapter “'In suits for Breach of Promise of Marriage.” 

Value of Evidence of Wife 

Ordinarily a woman testifying on behalf of her husband is put in 
the category of biased witness, whose testimony must be received with 
some allowance, when it is opposed to probabilities or disinterested 
direct testimony. Moor on the Weight and Value of Evidence, Vol. II., 
S. 925. 

S. 120, Evidence Act, says that : “In all civil proceedings the 
parties to the suit, and the husband or wife of any party to the suit, 
shall be competent witnesses. In criminal proceedings against any 
person, the husband or wife of such person, respectively, shall be a com- 
petent witness.” 

But provisions of S. 120, Ev. Act, arc subject to S. 122, Ev. Act, 
which forbids the spouses to disclose communication during marriage. 
See S. 122, Ev. Act, says that : “No person who is or has been 
married shall be compelled to disclose any c<>mmunication mad (2 to him 
during marriage by any person to whom he is or has been married ; nor 
shall he be permitted to disclose any such communication, unless the 
person who made it, or his representative in interest, consents, except in 
suit between married persons, or proceedings in which one married 
person is prosecuted for any crime committed against the other. 
Sec also Taylor, S. 909, 40 C. 891, 1923 L. 40, Wigmore, S. 2337. 

False Charges of Offences by Women against their Person. 

A number of false charges arc brought by women, in order to 
aveage their husbands or other relations, or to re-establish their own 

character. 

False charge of rape may be easily set up by girls at the age of 
nubertv The medical evidence can rarely be more than merely nega- 
tive • it is practically impossible from it alone to say that there may not 
have* been such a degree of penetration as constitutes rape in law. \>hen 

a oirl over sixteen or a woman is in question, Juries are very prone to 

thtnk that “there cannot be smoke without fire.” W^here the sexual 
organs were found uninjured and marks of blood on the clothes of ^ 
child were on the outside, and the whole fibre of the stuff had not been 
completely penetrated by the liquid, the charge was proved to be false. 
Taylor’s Med. Jur., 1928, p. 130. 

In a few cases false charges arc disproved by medical evidence in 
others medical men may be sometimes tlie dupes of designing persons. 
In maiority of cases, the falsehood of the charge is proved by inconsis- 
tencies in the statement of the prosecutrix herself. Amos remarked, 
that for one genuine case of rape tried on the Circuits m his time, there 
were on the average twelve pretended cases. Taylor s Med. Jur., 1928, 

p. 111. 
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Women intent on revenge or extortion will frequently bring a false 
charge against a man, producing a well-tutbred child as the victim. An* 
other class of false accusation is that brought by the woman w ho was a 
consenting party until caught in the act. In such a case no injury will 
be found unless the woman was virgin. Lyon’s Med. Jur., 1935, p. 375. 

Modern Magistrates look with great suspicion on all charges of rape 
unless made in a day or two after its alleged occurrence. Ryon’s Med. 
Jur., 1836, p. 309 ; Taylor’s Med. Jur., 1928, pp. 128-129. 

No charge is more easily made than rape, or rebutted with more 
difficulty. Ryon’s Med. Jur., 1836, p. 309. 

Rape is often set up to hide the downfall of a young girl who wishes 
to avoid her shame, by turning the pity and sympathy of everyone to- 
wards her ; girls often invent attacks by quite unknown persons or, 
graver still, they bring false accusations against a person named. In such 
cases the real seducer is hardly ever accused of the rape. He is spared 
and no charge is made until the fact of pregnancy is certain. “Criminal 
Investigation” by Hans Gros, 1906; p. 18. 

The following illustrative cases of false complaints by women of 
personal wrongs to her are given in Wills’ Circumstantial Evidence 


Sir Mathew Hale mentions a very remarkable case, where an elderly 
man was charged with a criminal assault upon a young girl of fourteen 
years of age, but it was proved beyond all doubt, that a physical infir- 
mity rendered the perpetration of the crime alleged utterly impossible. 
The prosecutrix of an indictment against a man for administering 
arsenic to her, to procure abortion, deposed that he had sent her a 
present of tarts of which she partook, and that shortly afterwards she 
was seized with symptoms of poisoning. Amongst other inconsistencies, 
she stated that she had felt a coppery taste in the act of eating, which it 
was proved that arsenic does not possess ; and from the quantity 
of arsenic in the tarts which remained untouched, she could not have 
taken above two grains while after repeated vomitings the alleged matter 
subsequently preserved contained nearly fifteen grains, though the 
matter first vomitted contained only one grain. The prisoner was 
acquitted, and the prosecutrix afterwards confessed that she had pre- 
ferred the charge from motives of jealousy. We reasonably 
expect to discover in the demeanour of a person who has 
just reason to complain of personal injury or violated honour 
or right, prompt and unequivocal indications of that sense of wronti 
and insecurity which such acts of violence or wrong-doing are 
wlculated instinctively to arouse in the mind of the injured person. Sir 

one of the greatest o/ humfn ouLge^ 

says . It she, (i.e., the woman complaining) concealed the injury for anv 

opporhiiity to complain ; if the place 

where the act was supposed to be committed were near to inhabitants 

when°H,?rf ^ passage of passengers, and she made no outety 

when ttie act w^ supposed to be done, when and where it is probal^ 

she might be heard by others ; these and the like circumstances carrv 
presumption that her testimony is false or feigned.” These 
Mution^y considerations are as cogent and as much needed at thp 

ks^foiilp M written, and are applicable with mow or 

»!• description ; but they are more 

^ pertinent in reference to the particular crime referred 
to of which the learned author has said that “it is an 
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to be made, and hard to be proved, and harder to be defended by the 
party accused, though ever so innocent.” Such cases, he further observes, 
arc not uncommon, and he lias related the particulars of two cases, 

. • II ml t • ..•all* gyr* % m 


nature wiierein the court and jury may with so much ease be imposed 
upon ; without great care and vigilance, the heinousness of the offence 
many times transporting the judge and jury with so much indignation, 
that they are over-hastily carried to the conviction of the person accused 
thereof, by tlie confident testimony sometimes of malicious and false wit- 
nesses. False charges of this kind have unhappily been too common and 
too successful in all ages. The social consequences of female dishonour 
are so deadly, and the inducements to falsehood and revenge so peculiar 
and so powerful, that there is no class of cases in which it is more im- 
portant to obtain an exact knowledge of the motives and character of 
the complainant. For these reasons great latitude of cross-examination 
is permitted in cases of this kind, and it is competent to the prisoner 
to <rive evidence not only of the prosecutrix’s general bad character, 
but also of previous acts of immorality committed with himself , 
with ret^ard, however, to other particulars of alleged misconduct, such as 
alleged acts of immorality with other men, the general rule holds good 
that the prosecutrix’s answers on cross-examination cannot be contra- 
dicted Nor is the danger of false accusation confined to the particular 
class of offences which has been specially adverted to. Inducements to 
prefer false charges may operate with greater or less force with regard 

to accusations of every kind. Two women were capitally convicted of 

robbing a young girl named Canning, and afterwards confining her for 

twenty-nine days without sustenance, except a quarter loaf and a pitcher 
of water. Public odium was intensely excited iigamst the prisoners, and 
they very narrowly escaped execution, and yet it was clearly ascertained 
that the charge was fabricated in order to conceal the prosecutrix s 
misconduct during the period of her absence from her masters house. 
Canning was afterwards convicted of perjury, and sentenced to be 
transported. Nine persons were convicted on a charge of conspiring to 
carrv^off from the house of her guardian a young lady of seventeen years 
of age in order to procure her clandestine marriage with a young man 
oflow’conditionforwhom she had formed an attachment, and with 
whom she had indulged in vulgar familiarities. She gave her testimony 
n a m^ner apparently so artless and ingenuous that she greatly 
prepSsessed the judge, and favourably impressed the jury tliat they 
Itopped the prosecutor’s counsel when about to reply and returned a 
verdict of guilty. Her story was nevertheless discovered to be a 
fabrication, for the purpose of extricating herself from the shame of her 
levity and misconduct, and she as well as a witness 

cd her story were afterwards convicted of perjury. See Wills Urcum 

stantial Evidence. 
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S. 135, Ev. Act, provides that : “The order in which witnesses are 
produced and examined shall be regulated by the law and practice for 
the time being relating to civil and criminal procedure respectively, 
and in the absence of any such law by the discretion of the Court.” 

The order in which evidence has to be produced by the parties is 
regulated by the Criminal Procedure Code in criminal cases (See Ss. 208 
^1, 257, Cr. P. C.) and by the Civil Procedure Code in civil cases, 
(O. 18, C. P. C.) In criminal cases the prosecution always begins, but 
in civil cases the right to begin is determined by the form of the 
issues, which are framed from the pleadings and examination of the 
parties, and the contents of the documents produced by them. The 
general rule is that the plaintiff has the right to begin, but, if the defend- 
ant admits the facts alleged by the plaintiff and contends that, cither in 
point ot law or on some additional facts alleged by him, the plaintiff is 
not entitled to any part of the relief which he seeks, then the defendant 
has the right to begin. See O. IS, r. 1, C. P. C. 


It has l^n held that though counsel has discretion, the Court h is 
power under S. 135 to direct the order in which the witnesses shall be 
^ammed-per Jenkin^s C. J. in 31) Cal. 2^5. In the same case 
Woodroffe, J. said : “The Court has always the power to do this under S 
135 of the Evidonee Act.” “I mean to dLide this and no furttr T^at 

in each particular case there must be some discretion in the presiding 
Judge, as to the mode m which the examination shall be conducted in 
order best to answer the purposes of justice”— per Abbott L C T in 
Ba.Un V Careu> I82t Ry. and M. 127.' The Court should be very slow 
to interfere with the discretion of counsel, as to the order in which wit 
nesses should be examined (5 C. W. N. 15.) No mode of procedure cU b^ 
more unsatisfactory than that of allowing the principal defendant in a 
suit to give his evidence before the plaintiff’s case has been opened or the 

evidence of his witnesses given. 45 M. L. J. 363, 116 P. W. R. loos 

If you call a number of weak witnesses one after the other tliP 
jury will come to the conclusion that the case is weak, and evidence of 

the stronger witiiesses will be proportionately discounted • whereas if 

you have a number of witnesses, weak and strong, but all nee^ 

begin with one of your strongest. It may be that the orSir 

circumstances will decide as to the next ; but always endeavour to*?on 
up weakness with strength.” Harris, p. 820. ^ naeavour to follow 

witaesses are summoned for examination in a dc novo trial 


order witnesses in the 

nesses. 1983 C. 189 ?8i cTl j 847 ^ complainant after the wit- 



CHAPTER CII 

Ordering a Witness Out of Court 

When a witness is being examined, the other witnesses should not 
be allowed to remain in the court-room, otherwise the effect of cross- 
examination will be nullified. 

S. 352, Cr. P. Code, provides that a Judge can order a witness out 
of Court or can direct that a court-room should be cleared of all persons 
present there except the parties or their counsels. The universal practice 
in India is that when a witness is being examined, other witnesses should 
not be present. See 1934 A. 840 : 152 I. C. 30. S. 352, Cr. P. C., makes 
no exception even in the case of Police Officer. 1925 N. 296 : 26 Cr. L. J. 
1130. The rule contained in S. 352 does not extend to parties or their 
counsel, unless the counsel is cited as a witness. 44 M. 916, 62 I. C. 
828, 1934 A. 840. 

When a witness is present during the examination of another wit- 
ness, the Court has inherent power under S. 151, C. P. C., not to hear 
him. 1934 A. 840. 



CHAPTER C 


II 


Right to Cross-examine Co>Accused’s and Co-Defendant's 

Witnesses 

W\ven two or more persons are tried together on the same indict- 
ment and are separately defended, any witness called by one of them 
may be cross-examined on behalf of others, if he gives any testim o ny 
to incriminate them, (1855, Dears C. C. 431) and where two prisoners 
are tried together, and one gives evidence affecting the other, the other 
prisoner has a right of cross-examining him. (1902) 1 K. B. 882. 

No special provision is made in the Evidence Act for the cross- 
examination of the co-accused’s or co-defendant’s witnesses. 

There might be many cases of failure of justice if a co-accused 
were not allowed to cross-examine witnesses called by a person whose 
case was adverse to his, for the effect might be, practically that a 
Court might act upon evidence, which was not subject to cross-examina- 
tion. The Evidence Act gives a right to cross-examine witnesses called 
by the adverse party. 21 C. 401. 

Where several persons are jointly interested in the subject-matter 
of the suit, an admission of any one of them is receivable against the 
others, provided the admission relates to the subject-matter in dispute, 
and be made by him in his character of a person jointly interested with 
the party against whom it is sought to be used. The requirement of 
the identity of legal interest is of fundamental importance {see 45 C. 
150). If the interest of one defendant is quite adverse to that of the 
other, and is separately represented, there is no reason why cross-exami- 
nation should not be allowed. So, it has been held that one defendant 
whose interests are separately represented may cross-examine another 
with a view to discrediting evidence which he has given in favour of the 
plaintiff, (1 M. H. C. 456). Where some of the defendants support the 
plaintiff’s case and others oppose it, those who support the plaintiff’s 
case should be ordered to cross-examine plaintiff’s witness first, if they 
desire, and to call their evidence and address the Court before the 
defendants who oppose the plaintiff’s case do so. 58 I. C. 288. See 
Sarkar s Modern Advocacy, pp. 396-397. 



CHAPTER CIV 


Right of Cross-Examination 

In criniinal cases, although the prosecution is not in strictness 
u3' t indictment, it is 

usual to do so in order to afford the prisoner’s counsel an opportunity 

I'"'”' ’ prosecution will not call them, the 

Judge in Ins discretion may. R. -c. Simmonds 1 C. & P. 84. See Phipson, 

• 4 * 70 * 


The right of cross-examination belongs to an adverse party and 
parties who do not hold that position should not be allowed to take 
part m cross-examination. 24 C. L. J. 149. 

_ A party cannot ordinarily cross-examine his own witness, nor can 
he impeach the credit of the witness called by him, except with the 
consent of the Court. See Ss. 154, 155, Ev. Act. 


A person summoned to produce a document docs not become a 
witness by the mere fact that he jiroduces it and cannot be cross-ex- 
mined unless and until he is called as a witness (S. 139, I. Ev. A. ; O. 16, 
rr. 6, 15 and S. 94, Cr. P. Code). A witness whose examination has beer 
stopped by the Judge before any material question has been put, is not 
liable to cross-examhiation. Creevy v. Carr, 7 C. & P. 64. 

Witnesses to character may be cross-examined. See S. 140, Ev. 


Act. 


“Witnesses to the character of parties are in general treated with 
great indulgence,— perhaps too much. Thus, it is not the practice of the 
bar to cross-examine such witnesses, unless there is some specific charge 
on which to found a cross-examination, or at least without giving 
notice of an intention to cross-examine them if they are put in the box.” 
Best, S. 262. 


Considerable latitude is allowed in cross-examination, and questions 
are not confined to facts elicited in c.\amination-in-chief or to strictly 
relevant facts. The accused are entitled in cross-examination to elicit 
facts in support of their defence from the prosecution witnesses, wholly 
unconnected with the examination-in-chief (42 C. 057). Questions irrele- 
vant in examination-in-chief, may be relevant in cross-examination The 
cross-examiner may undertake to show at some subsequent stage that 
questions apparently irrelevant are really relevant (S. 1.36). S. 138 
says that both examination-in-chief and cross-examination must relate 
to relevant facts. “Relevant facts” in cross-examination must neces- 
sarily have a wider meaning than the term when applied to examination- 
in-chief. For instance, facts though otherwise irrelevant may involve 
questions affecting the credit of a witness and such questions are per- 
missible in cross-examination. Sec Ss. 146 — 153, Ev. Act. 


By Accused 

S. 138, Evidence Act, says “Witnesses shall be first examined-in- 
chief, then (if the adverse party so desires) cross-examined, then (if the 
party calling him so desires) re-examined. 

“The examination and cross-examination must relate to relevant 
facts but the cross-examinatioa need not be confined to the facts to 
which the witness testified on his examination-in-chief. 
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‘•The re-examination shall be directed to the explanation of matters 
referred to in cross-examination ; and, if new matter is, by permission of 
the Court, introduced in re-examination, the adverse party may further 
cross-examine upon that matter.” 

Cross-examination, if properly conducted is one of the most useful 
and cllicacious means of discovering truth. 19 B. 759. 

Where a witness called by one of the parties is a competent wit- 
ness, the opposite party has a right to cross-examine him, though the 
party calling him has declined to ask a single question. 15 W. H. 13* Cr., 
6 Bom. L. R. 88 (App.). 

Where at a Sessions trial defence counsel applied for postponement 
of cross-examination on the ground that he had been unprepared for 
the evidence given and this was refused and the result was that the 
witnesses were not cross-examined. Held, that the accused was pre- 
judiced by the refusal and retrial was ordered. 41 C. 299. 

As a rule the proper time for the cross-examination of prosecution 
witnesses is at the commencement of accused’s defence, but the Court 
may allow it at a later stage. 4 M. 130, 2 A. 253, 7 C. 28, 8 C. L. R. 325, 
22 W. R. 44 Cr. 


If the accused did not cross-examine the prosecution witnesses 
immediately but applied for leave to examine them after the close of 
the ease for the prosecution, tlic Magistrate can refuse the application if 
the Magistrate has decided to conjmit the case to the Sessions. 36 C. 48, 
20 A. 264 ; 26 A. 177 and 21 C. 643, Dissented. 


Although new matter may be introduced in the re-examination, 
the prosecution is not entitled to examine-in-chief on the substantive 
case after the cross-e.xamination. 1923 P. 116 : 60 I. C. 662. 


It is not in the province of courts to examine witnesses. The 
Court should leave witnesses to Pleaders to be dealt with as provided 
for under S. 188. Where the complainant or his Pleader was not per- 
mitted to examine the witnesses, held, it was a good ground for transfer 
1924 O. 371 : 25 Cr. L, J. 12’26. 


S. 138 deals not with the right of the party but the order in which 
proceedings arc to be conducted. 1929 C. 8*22 : 125 I. C. 281 : 31 Cr. L. 
J. 809. 


Where a witness dies after examination-in-chief and before cross- 
examination, the evidence is admissible but its probative value will 
be very small. 1925 M. 497 : 48 M. 1 : 93 I. C. 705, 1929 C 822 • 125 I 

C! W.'*.’ 2*80 ^ ® 


If opportunity is not offered 
charge the evidence is inadmissible. 
M. 785 : 81 I. C. 44, 1929 A. 236 : 
I. C. 874. 


for cross-examination even before 
1928 P. 53 : 24 Cr. L. J. 595, 1924 
U7 I. C. 824, U C. L. J. 124 : 8 


Tt -n ^5** Cadence is of little value without cross-examinatinn *; 
192 ^'a? 286. C- W. N. 280, 

Right of Counsel to ask witness to repeat whole story in cross-ev. 
mmation is doubted. 89 P. L. R. 1914 : 80 P. W. R. 1914 Cr cross-exa- 

Statements transferred under S. 288 should not be read before 
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accused was given opportunity to cross-examine. 3 L. 144 : 1922 L. 1 : 
23 Cr. L. J. 513. 

The right of cross-examination given by S. 138 is not fettered by 
the fact that there are Police papers which are not referred to by the 
prosecution. It is not limited to matters raised in evidence. 12 Cr. L. 
J. 277 : 10 I. C. 017. 

In a warrant case until the stage provided for S. 256 is reached, 
the accused has no right to cross-examine and therefore the evidence of 
a witness given before framing of charge is not admissible under S. 33. 
1929 C. 822 : 125 I. C. 281 : 31 Cr. L. J. 809. 

Admission in cross-examination that the accused is bad character is 
inadmissible. 9 Cr. L. J. 578 : 2 I, C. 349. 

Accused’s counsel should not fill up gaps in prosecution evidence 
by his cross-examination. 1929 M. W. N. 365. 

The nature of defence can be ascertained not only from the state- 
ment of the accused but also from the trend of cross-examination and 
arguments. 1930 C. 442 : 127 I. C. 263 : 31 Cr. L. J. 1203 

The evidence of a witness not recalled by prosecution when re- 
quired by accused for cross-examination cannot be used to support the 
charge. 3 P. W R. 1911 Cr. ; 12 Cr. L. J. 35 : 9 I. C. 232. 

Parties cannot, without leave of Court, cross-examine a witness, 
whom the parties have already examined or declined to examine, and the 
Court has examined him. 11 B. H. C. R. 166. 

Evidence in S. 252 includes examination, cross-examination and re- 
examination of a witness. 1935 Sind 13 : 154 I. C. 762 : 36 Cr. L. J. 581, 
8 C. W. N. 838, 1926 M. 989 : 49 M. 978. 

Cross-examination need not be confined to matters mentioned in 
examination-io-chief. (1871) 15 W, R. 34 Cr., 12 Cr. L. J. 277. 

Judge cannot shut out leading questions in cross-examination. It 
is illegal for a Judge to threaten witness with penalties of law. 14 A. 242 

8 A- 672. 



CHAPTER CV 
Re-Examination 


The examination of a witness subsequent to the cross-examination 
by the party who called him should be called his re-examination. See 
S. 137, Ev. Act. The witness should be first examined-in-chief, then (if 
the adverse party so desires) cross-examined, (if the party calling him 
so desires) re-examined. See S. 138, Ev. Act. The re-exami- 
nation should be directed to the explanation of matters referred 
to in cross-examination. If a new matter is, by permission of the Court, 
introduced in re-examination, the adverse party may, further cross-examine 
upon that matter. See S. 138, Ev. Act. 

It is irregular to allow a Public Prosecutor to examine-in-chief a 
witness who on being tendered for cross-examination, has been cross- 
examined by the defence. 1923 P. 115 : 22 Cr. L. J. 26 : 60 I. C. 662. 

The party calling the witness has in re-examination the right 
to ask all questions which may be proper to draw forth an explanation 
of the meaning of the expression used by the witness on cross-examina- 
tion, if they be in themselves doubtful and also of the motive or pro- 
vocation which induced the witness to use these expressions, but he has 
no right to go further and to introduce matter new in itself and not 
pursued to explain either the expression or motive of the witness. See 
Taylor, S 1474 

If a witness admits on cross-examination that he has formerly 
made statement inconsistent with his present testimony, or if that fact be 
proved by independent evidence, the witness may be asked in re-examina- 
iHon to explain his motive for making such inconsistent statements. See 
Taylor, b. 1474. 


If material question has been omitted in examination-in-chief, it 

carniot be asked as a matter of right in re-examination but the Court has 

a discretion to aMow such questions subject to the condition that the 

opposit party is then allowed an opportunity to cross-examine the witness 
on the new matter. See S. 138. Ev. Act. 

re-examination is to give the witness an oppor- 

b^n “oU f opportuuity after he has 

j explain any statements which he may have 

inadvertently made while he was undergoing a severe cross-examination 

ale“rt to not? f I* * witness mustTe oo th,' 

alert to note every point which requires an explanation. 

If the advocate is skilful, he will not only re-instate the witne« 

rhaZt^re^rsleLm^^ 
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satisfactorily, the apparent contradictions in his testimony, for it would 
be more hurtful to call for an explanation, and obtain one that is injuri- 
ous, than to pass over in silence the point not susceptible of explanation. 
After a witness has emerged from the fiery furnace of cross-examination, 
if we may use the expression, the probibility is that he has been scorched, 
and that he is not in a very happy frame of mind, and the total or partial 
destruction of the testimony of his witness is not calculated to improve the 
good humour of counsel himself ; therefore he must guard against show- 
ing the slightest sign of being disconcerted or dumbfounded at the ravages 
made in his case by that most dangerous and destructive engine, cross- 
examination, but he must proceed with the greatest coolness and patience 
to repair the damage which has been done him. Before beginning his re- 
examination, counsel should determine, in his own mind, what fact 
brought out in examination-in-chief has been contradicted in answer to the 
questions of his opponent. Having in this manner taken a survey of the 
situation, he should as nearly as possible, begin to repair the damage in 
the order in which it was done. We take it for granted that the counsel 
has paid the strictest attention to the cross-examination, and that he is, 
therefore, able to proceed in the work of repair as the destroyer proceeded 
in his work of destruction.’’ See Wrottesley, Examination of Witnesses. 

Sir Frank Lockwood, regarding re-examination, says 

"Re-examination — the putting Humpty-Dumpty together- was by no 
means an unimportant portion of an advocate s duty. Once, in the Court of 
Chancery, a witness was asked in cross-examination by an eminent Chancery 
leader, whether it was true that he had been convicted of perjury. The wit- 
ness owned the soft impeachment, and the cross-examining counsel very pro- 
perly sat down. Then it became the duty of an equally eminent Chancery 
Q.C. to re-examine. ‘Yes,’ said he, Tt is true you have been convicted 
of perjury. But tell me : Have you not on many other occasions been 
accused of perjury, and been acquitted ?’ He recommended that as an 
example of the way in which it ought not to be done. 

If the testimony of your witness has not been shaken upon cross- 
examination, and there is nothing that should be explained, or nothing 
forgotten in your examination-in-chief, dismiss the witness. Avoid re- 
examining as to trifling matters ; besides taking up the time of the Court 
and jury unnecessarily, the jurors may give undue weight to things of no 
importance which you dwell upon at length. 

If an answer favourable to your side has been brought out on cross- 
examination, don’t press the witness to re-state ; you can comment upon it 
when you argue your case to the jury. 

If your witness has been completely broken down upon cross- 
examination, and has involved himself in hopeless contradictions, hope 
nothing from him, but get rid of him as soon as possible. If, however, 
there is a chance to set him on his feet, do it. If he has given an 
account of a transaction susceptible of more than one construction, aid 
him in giving the real character of the transaction, by asking suitable 
questions. If his credibility has been assailed, re-establish it if possible, 
for the whole of his testimony rests upon that foundation. The chances 
are that if questions have been asked a witness which have a tendency to 
impeach his credit he will be anxious to explain, and the jury will be 
apt to sympathise with him, and to feel relieved when he has given a 
satisfactory explanation of some transaction involving moral turpitude 
with which counsel cross-examining him sought to connect him. It is 



RE-EXAMINATION 


731 


dangerous to cross-examine as to character unless the advocate asking 
the questions has good ground for making his attack upon the witness. 

Counsel should be careful not to let in new matter upon re-exa- 
mination and thu- afford the opposing counsel the opportunity to re- 
cro 55 -sxitnine. While upon re-examination the advocate has not the 
right to ask questions upon matters which have not been brought out in 
the examination-in-chief, or cross-examination, without the permission 
of the Court being first asked and obtained, it may be that opposing counsel 
will not object to the introduction of the new matter, preferring to claim 
the right to re-cross-examine. 

It is sometimes very unwise to object to a question where the ans- 
wer is not very damaging, for the reason that the jury will suspect that 
some fact has been withheld which the party objecting wished to keep 
back, and they will always exaggerate its importance. Jurors love to have 
all the lights turned on, and they are apt to suspect that a litigant who 
wishes to hide behind a technical objection, especially if he does it often, 
is unworthy of their verdict. 


Counsel should not have such an itch to re-examine as to disturb the 
case he has already made. His preparation of the case should always be 
so thorough as to leave nothing unproved by his direct examination and, 
as we have said, he should carefully abstain from asking question upon 
comparatively unimportant matters. He should let well enough alone. We 
have known many advocates get into deep water by not doing this. After 
proving their case clearly, they were not satisfied with their performance, 
but were determined to kick their assailent after he had been knocked 
down* The foolish course of such advocates reminds us of that of the 
Italian whose experience was embodied in the epitaph upon his tombstone, 

which read as follows : I was well, I wanted to feel better ; 1 took 
physic, and here I am. 


.1. . counsel who is to re-examine should be so entirely familiar with 
thj testimony of the witness in his case that he will be in no danger 
of leaving anything unexplained. The remarks of Mr- Reed upon this 
point are worthy of inseriion here. He says : “We have said that one 
purpose of cross-examination was to avoid the garbling of the testimony 

that cou d always be ingeniously done on the examination-in-chief. And 
the great reason of the re-examination is to prevent a like garbling by 

U cross-examination cannot only deep- 

ly probe the witness as to his feelings, his bias, his means of knowledge 

exlminer Anrf facts favourable to the 

L ^ ^ to confine the 

o 1 ^ questions, and to permit him to give nothing 

ooctJJl''" “ examination-in-chref to an 

occurrence, may be asked m cross-examination if it were not nieht and 
answering affirmatively, he may stand somewhat discredited until tie 

se'e c“““ “ good-light, by wh/ch ^^ 00! 

The re-examination should be confined to matters arising out nf 
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Judge, however, may in his discretion allow such a question 'to be put. 8 
Q. B. D. 506. 

In 2 B & B. p. 297, Lord Tenterdon said : - 

“I think that counsel has a right upon re-examination to ask all 
questions which may be proper to draw forth an explanation of the sense 
and meaning of the expressions used by the witness on cross-examination, 
if they be in themselves doubtful, and also of the motive by which the 
witness was induced to use those expressions ; but I think he has no right 
to go further, and to^ introduce matter new in itself and not wanted for the 
purpose of explaining either the expressions or the motives of the witness.’’ 

Thus, where a certain conversation had been admitted in cross-exami- 
nation. re-examination as to distinct matters occurring in that conversation 
will not be allowed : 7 A. & E. 627. 

The Court has always the power to recall a witness at any stage of 
the proceedings. {See O. 18, r. 17, C. P. Code) and to put any question it 
pleases, in any form (S. 165). If the examination of the witness has been 
conducted unskilfully, the Court usually examines a witness at the close of 
the examination, i.e., after re-examination. There is no right of re-exami- 
nation after the interrogation by Court. 

The proper office of re-examination (which is often inartistically used 
as a sort of summary of all the things adverse to the cross-examining 
counsel which may have been said by a witness during cross-examination) 
is by asking such questions as may be proper for that purpose, so as to 
draw forth an explanation of the meaning of the expressions used by the 
witness in cross-examination, if they be in themselves doubtful ; and also 
of the motive, or provocation which induced the witness to use those 
expressions ; but a re-examination may not go further, and introduce 
matter new in itself, and not suited to the purpose of explaining either 
the expressions or the motives of the witness. See Taylor, S- 1474. 

Speaking of re-examinatio:i it may incidentally be remarked that if 
your witness’s testimony has not bee.j shaken by the adversary, leave well 
alone. ‘ It is, in such cases, a mistake to try to improve matters in re- 
examination, and the attempt is apt to lend weakness instead of strength to 
the sum total. If your witness has really come to grief under cross-exa- 
mination, it is hardly possible, by re-examining him, however artfully, to put 
him on his feet agiin. Humpty-Dumpty has fallen, and as he falls he 
must be left to lie. It is only, I think, where your witness has given 
answer in pross-examination, through flurry or i advertence or misappre- 
hension, which would damage your case if left unexplained or not modified, 
that tactful re-examination may be really helpful and effective. Never 
unnecessarily introduce new matters in re-examining witness. To do so, 
opens the door to re examination and you cannot tell where or how things 

may end. 1 Cr. L. J. 208. 

The above rules can be illustrated thus : 

Illustrations. 

(i) The object of the cross-examiner in this case was to show that 
the petitioner who was a solicitor, was as unfaithful to his wife as he 
alleged his wife had been to him. 

“Ask him,’’ whispered the wife’s solicitor to his counsel in the course 
of the cross-examination of the petitioner, “whether he is not a frequenter 
of Corporation Street.” 

Counsel asked. “Now, Sir, attend to me if you please. Are you not a 
frequenter of Corporation Street ? 
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The witness smiled. 

“It is no laughing matter, Sir,” said the counsel. “Do not lounge in 
the witness-box like that ; it is not respectable to the Court. I ask you again, 
are you not in the habit of frequenting Corporation Street? You know 
what I mean, Sir, just answer the question.” 


The petitioner, with the blandest smile of innocence, answered, 
“Yes.” 

The petitioner who was merely represented by a junior, re-examined. 
This was his re-examination : — 

“You say you are a frequenter of Corporation Street ?” 

‘*Yes, Sir.” 


Can you say whether her Majesty’s Judges are also in the habit 
of frequenting that neighbourhood ? (Here, of course, was much laughter, 
in which the judge indulged as freely as any ). Have you seen them there 
yourself ?” 

“Many a time. Sir.” 

“Is it not the finest street in Birmingham ?” 

“It is. Sir.” 

“And is it not there that the Royal Victoria Courts of Justice are 
situated ?” 


“Yes. Sir.” 

“And where the Assizes are held.” 

“It is.” The effect of the question and answer was completely nulli- 
fied by this re examination. 

(ti) A witness was questioned by an inexperienced counsel thus 
Q. “Have you not been convicted of felony ?” 

A. “Must I answer, my Lord ?” 

“I am afraid you must” answered his Lordship. “There is no help ” 
A. “1 have.” 

In re-examination the witness was asked “When was it.” 

A. “Twenty-nine years ago.” 

The Judge — “You were only a boy — ” 

Witness — ‘‘Yes, my Lord.” Cox’s Advocate. 


Don’t cross-examine in such a manner as to give room to effectual 
re-examination. 


Sometimes through small opening in cross-examination a large and 
effective re-axamination'may gain admittance. See Harris’ Illustrations 
in Advocacy, p. 107. 

For illustrations see separate chapter on “Do not Cross-examine as 
to Give Room to EBPectual Re-examination.” 


Cross-examination in Re-examination 

1, Where a witness unexpectedly turns hostile in cross-eaxmina- 
tion, the Court can permit the party producing the witness to challenge 
by way of cross-examination the veracity of the witness. <12 C. 9b7, 6 
C.W. N. 513. 

2. Where prosecution tenders a witness as being “won over” 
without examining him, the prosecution is not entitled to cross-examine 
the witness after he has been cross-examined by the defence. 1928 P 203 ' 
7 P. 55. 

A cross-examitiation of a witness often gives rise to a re-examination 
of him by the side which examined him in chief. One object and efi'ect of 
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the re-examinition may be to repair the damage, which the cross-examina- 
tion has done to the evidence given in chief. 

When a cross-examination has brought out some fact, not contained 
in the evidence in chief, a re examination on that fact is, ia reality, a 
cross-examination, and a further examination following this cross-examina* 
tion will be a re-examination, and this may confirm the original or first 

cross-examination. 

Illustration 

The trial in 1794 of Hardy for high treason contains an instance 
of this, in the following cross and further examination of the witness, 
Green. Cross-examined by Mr. Erskine. 

Q. “Did you tell Groves that you had sold two or three hundred 
knives* but desired him to speak low, because the parlour-door [was open, 
and your wife was a damn’d aristocrat — did you say so ?’’ 

A. “I will make oath that I did not make use of such an expression 
as that “ 

Q. “Did you say anything to him, as if there was anything improper 
in selling the knives ?” 

A. “No.” 

Q. ‘T think it right to inform you, that Groves has thought fit to 
swear that you told him to speak very low, for that your parlour-door was 
open, and your wife was a damn’d aristocrat, and that you did not want her 
to know, that you were selling the knives. ” 

A. “I swear I said no sued thing ; these knives all lay in my shop ; 
so far fro n hiding them from my wife, they lay openly in the show-glass 
and in the windows for sale.” 

Re-examined by Mr. Attorney-General (Sir John Scott). 

Q. “To be sare, it is not a polite thing to call one’s wife a damn’d 
aristocrat ; what did you say about her ?” 

A. “I do not recollect that I said a word of the kind or threw out 
any such hint.” 

Q. “D.d you say anything about your wife ?” 

A. “I do not recollect, to the best of my knowledge, that I mentioned 
anything about my wife.” 

Q. ‘ Did you mention anything about aristocrats 

A. “No, I do not know that I said anything about aristocrat or my 
wife.” 

Mr. Eskine. “Did you wish to conceal these knives from your 
wife ?” 

A. “No ” See Hardy’s Trial, Vol. HI, pp. 118 — 120. 

Re-examination without Crose-examination 

U is well settled that there can be no re-examination when there is 
uo qie^tiou put by the opposite party in cross-examination. The party 
calling the witness cannot contend that he expected certain questions to be 
asked by the opp >site counsel and therefore he omitted to ask these ques- 
tions. This happened in an important case, the facts of which were as 
follows : — 

In this case the question was whether the accused was sane or insane 
at the time of the commission of the offence. One Dr. Hamilton had been 
retained by the defence and had mide a special study of the accused’s 
case, had visited him for weeks at the prison, and had prepared himself for 
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a. most exhaustive exposition of his mental condition. Upon calling 
him to the witness>chair» however, counsel for the accused (Mr. Howe) 
did not question bis witness so as to lay before the jury the extent of his 
experience in mental disorders, and his familiarity with all forms of in- 
sanity, nor develop before them the doctor's peculiar opportunities for 
judging correctly of the prisoner’s present condition. The advocate evi- 
dently looked upon the advocates in charge of the prosecution as a 
lot of inexperienced youngsters, who would cross-examine at great length 
and allow the witness to make every answer tell with double effect when 
elicited in cross-examination by counsel for the Crown. Counsel for the 
accused contented himself with these two questions and answers : — 

Q. ^ Dr. Hamilton, you have examined the prisoner at the Bar have 
you not ?’’ 

A. “I have, Sir.” 

Q, “is he, in your opinion, sane or insane ?” 

A. “Insane,” said Dr, Hamilton; 

“You may cross-examine,” thundered the counsel with one of his 
characteristic gestures. There was hurried consultation between the 
advocates for the Crown. 

“We have no questions,” remarked Mr. Nicoll, quietly. 

“What,” exclaimed Howe, "not ask the famous Dr. Hamilton a 
question ? Well, I will,” and turning to the witness began to ask him how 
close a study he had made of the prisoner’s symptoms, etc , when upon 
objection by the counsel for the prosecution, the Court directed the wit- 
ness to leave the witness-box as his testimony was concluded, and ruled 
that, inasmuch as the direct examination had been finished, and there had 
been no cross-examination, there was no course open to Mr. Howe but to 
call bis next witness. 



CHAPTER CVI 

Some Rules of Evidence 

For full commentry and case law, See Prem’s Criminal Practice and 
Pram’s Laws of India. 

/. Relevancy of Facts 

S. 5, Ev« Act. — Evidence may be given in any suit or proceeding of the 
existence or non-existence of every fact in issue and of such other facts as 
are hereinafter declared to be relevant, and of no others. 

Explanation . — This section shall not enable any person to give evi- 
dence of a fact which he is disentitled to prove by any provision of the law 
for the time being in force relating to Civil Procedure. 

S. 6 Ev. Act. — Facts which, though not in issue, are so connected with 
a fact in issue as to form part of the same transaction, are relevant, 
whether they occurred at the same time and place or at different times and 
places 

S. 7, Ev. Act — Facts which are the occasions, cause or effect, imme- 
diate or otherwise, of relevant facts or facts in issue, or which constitute 
the state of things under which they happened, or which afforded an oppor- 
tunity for their occurrence or transaction, are relevant. 

S. 8, Ev. Act. — Any fact is relevant which shows or constitutes a 
motive or preparation for any fact in issue or relevant fact. 

The conduct of any party, or of any agent to any pnrty, to any suit 
or proceeding, in reference to such suit or proceeding, or in reference to 
any fact in issue therein or relevant thereto, and the conduct of any 
person an offence against whom is the subject of any proceeding, is rele- 
vant, if such conduct influences or is influenced by any fact in issue or 
relevant fact, and whether it was previous or subsequent thereto. 

Explanation 7. — The word “conduct’’ in this section does not include 
statements, unless those statements accompany and explain acts other than 
statements ; but this explanation is not to affect the relevancy of state- 
ments under any other section of this Act. 

Explanation 2 . — When the conduct of any person is relevant, any 
statement made to him or in his presence and hearing, which affects such 
conduct, is relevant. 

S. 9, Ev. Act. — Facts recessary to explain or introduce a fact in issue or 
relevant fact, or which support or rebut an inference suggested by a fact in 
issue or relevant fact, or which establish the identify of any thirg or person 
whose identity is relevant, or fix the time or place at which any fact in 
issue or relevant fact happened, or which show the relation of parties by 
whom any such fact was transacted, are relevant in so far as they are neces- 
sary for that purpose. 

S. 11, Ev. Act. — Facts not otherwise relevant are relevant — 

(1) if they are inconsistent with any fact in issue or relevant fact , 

(2) if by themselves or in connection with other facts they make the 
existence or non-existence of any fact in issue or relevant fact highly pro- 
bable or improbable. 
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S. 12, Ev. Act. Iq suits in which damages are claimed, any fact which 
will enable the Court to determine the amount of damages which ought to 
be awarded, is relevant. 

//. H earsay Evidence {See Chapter 43) 

S. 60, Ev, Act — Oral evidence must, in all cases whatever, be direct ; 
that is to say — 

if it refers to a fact which could be seen, it must be the evidence of a 
witness who says he saw it ; 

if it refers to a fact ^\hich could be heard, it must be the evidence of 
a witness who says be heard it ; 

if it refers to a fact which could be perceived by any other sense or 
in any other manner, it must be the evidence of a witness who says he per- 
ceived it by that sense or in that manner ; 

if it refers to an opinion or to the grounds on which that opinion is 
held, it must be the evidence of the person who holds that opinion on those 
grounds : 

opinions of experts expressed in any treatise com- 
monly offered for sale, and the grounds on which such opinions are held 

may be proved by the production of such treatises if the author is dead or 
cannot be found, or has become incapable of giving evidence, or cannot be 
called as a witness without an amount of delay or expense which the Court 
regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or condi- 

tion of any material thing other than a document, the Court may, if it 

thinks fit. require the production of such material thing for its inspec- 
tion. ^ 


III. Secondary Evidence 

S. 65, Ev. Act. Secondary evidence may be given of the existence, 
condition or contents of a document in the following cases : — 

{a) when the original is shown or appears to be in the possession or 
power — 

of the person against whom the document is sought to be proved or 

of any person out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in S. 66, such person does not 
produce it ; 

(6) when the existence, condition or contents of the original have 
been proved to be admitted in writing by the person against whom it is 
proved or by his representative in interest ; 

(c) when the original has been destroyed or lost, or when the partv 
offering evidence of its contents, for any other reason not arising from his 
own «®fault or neglect, produce it in reasonable time ; 

movable • **** original is of such a nature as not to be easily 

of S 74^* original is a public document within the meaning 

^ document of which a Certified copy is 

permitted by this Act, or by any other law in force in British India, to be 
given in evidence ; , i w 
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(g) when the originals consist of numerous accounts or other docu- 
ments which cannot conveniently be examined in Court, and the fact to be 
proved is the general result of the whole collection. 

In cases (a), (c) and (d), any secondary evidence of the contents of 
the document is admissible. 

In case (6), the written admission is admissible. 

In case {e) or (/), a certified copy of the document, but no other kind 
of secondary evidence, is admissible. 

In case (g), evidence may be given as to the general result of the 
documents by any person who has examined them, and who is skilled in the 
examination of such documents. 

S. 66. Ev. Act — Secondary evidence of the contents of the documents 
referred in S. 65, clause {a), shall not be given unless the party proposing 
to give such secondary evidence has previously given to the party in whose 
possession or power the document is, [or to his attorney or pleader,] such 
notice to produce it as is prescribed by law ; and if no notice is prescribed 
by law, then such notice as the Court considers reasonable under the 

circumstances of the case : 

Provided that such notice shall not be required in order to 
render secondary evidence admissible in any of the following cases, 
or in any other case in which the Court thinks fit to dispense with 

it : — 

(1) when the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must know 

that he will be required to produce it ; 

(3) when it appears or is proved that the adverse party has obtained 

possession of the original by fraud or force ; . u ^ in 

(4) when the adverse party or his agent has the original in 

when the adverse party or his agent has admitted the loss of the 

docum^ent the person in possession of the document is out of reach 

of, or not subject to, the process of the Court. 

For the case law and commentary see Prem’s Laws of India 
pp. 3871— 3879. 

IV » Character Evidence, (See Chapter 92]. 

S 52 Ev Act.— In civil cases the fact that the character of any per- 
son concerned is such as to render probable or improbable any corduct 
imputed to him is irrelevant, except m so far as such character appea 

from facts otherwise relevant. 

S. 53. Ev. Act —In criminal proceedings the fact that the person 
accused is of a good character is relevant. 

S 54, Ev. Act.— In criminal proceedings the fact that the ,accu e 
person has a bad characler is irrelevant, unless evidence has been given tha 
he has a good character in which case it becomes relevant. 

Explanation 7.— This section does not apply to cases in which t e 
bad character of any person is itself a fact in issue. 

Explanation 2.-A previous conviction is relevant as evidence of 
bad character. 
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S. 55. Ev. Act. In civil cases the fact that the character of any 
person is such as to affect the amount of damages which be ought to re- 
ceive, is relevant. 

Bxpianationr-lxi Ss. 52, 53, 5+ and 55. the word "character" 
includes both reputation and disposition ; but, except as provided in 
b. 54, evidence may be given only of general reputation and general dis- 
position, and not of particular acts by which reputation or disposition 
were shown. ^ 

C.imiraTpracH“° of India, p. 800. and Pram’s 

V, Exclusion of Oral by Documentary Evidence. 
nfhpr ^ contract, or of a grant, or of any 

other disposition of property, have been reduced to the form of a docu- 

cases in which any matter is required by law to be 

reduced to the form of a document, no evidence shall be given in proof of 

the erms of such contract, grant or other disposition of property or of such 

matter, except the document itself, or secondary evidence of its contents 

her:rnb:fora c''on.lar‘’“'“'' “■<= P™--- 

Exception /.—When a public officer is required by law to be ap- 
pointed in writing, and when it is shown that any particular person hL 

provlr which he is appointed need not be 

proved^br&tVe"^"'' ■" be 

Explanation /.—This section applies equally to cases in which the 
contracts, grants or disposition of property referred to are contained in 

na. onfy1i:d" be origi- 

nih.r statement, in any document whatever, of a fact 

admission of o^^le'lncertt the lame ^ 0 ?“°”’ 

^sposmon’ofp^ptrtT.ra^Vt 

to any such instrument ofS representatWe^^^^ between the parties 
of contradicting, varying, adding to or subtracting from i’ts terms" • 

docum?nror",ihi;^^wTulfeS 

mg thereto ; such as fraud, intimidatfon. illegality, want of X^execnP 

want of capacity in any contracting party. 4nt or fan.irl 

tion, or mistake in fact or law. ^ ^ ' failure of considera- 

matter'^rwhiih rd?o"um?n‘frs^“ent\^^^^^ »»y 

its terms, may be proTed In “ ‘ inconsistent with 

applies, the Court shall have regard to" “ 1 “?* ‘’‘'® P™''"™ 

document. •“ ““e degree of formality of the 
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Proviso {3) — The existence of any separate oral agreement, consti- 
tuting a condition precedent to the attaching of any obligntion under any 
such contract, grant or disposition of properly, may be proved. 

Proviso (4) — The existence of any distinct subsequent oral agree- 
ment to rescind or modify any such contract, grantor disposition of pro- 
perty, may be proved, except in cases in which such contract, grant on 
disposition of property is by law required to be in writing, or has been 
registered according to the law in force for the time being as to the regis- 
tration of documents. 

Proviso (5)— Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that des- 
cription. may be proved : 

Provided that the annexing of such incidents would not be repugnant 
to, or inconsistent with, the express terms of the contract. 

Proviso i6) —Any fac: may be proved which shows in what manner 
the language of a document is related to existing facts. 

S. 144, Ev. Act. — Any witness may be asked, whilst under examina- 
tion. whether any contract, grant or other disposition of property, as to 
which he is giving evidence, was not contained in a document, and if be 
says that it was, or if he is about to make any statement as to contents 
of anv document, which, in the opinion of the Court, ought to be produced, 
the adverse party may object to such evidence being given until such 
document is produ:ed, or until facts have been proved which entitle the 
party who called the witness to give secondary evidence of it. 

Explanation witness may give oral evidence of statements made 
by other persons about the contents of documents if such statements are 
in themselves relevant facts. 

V^/, Privileged Contmuntcatioft. {^ee Chapter 52.) 

VII. Leading Questions* (Sec Chapter 25.) 

S. 141, Ev. Act.— Any question suggesting the answer which the 
person putting it wishes or expects to receive is called a leading question. 

S. 142, Ev. Act —Leading questions must not, if objected to by the 
adverse party, be asked in an examination-in-chief, or in a re-examination, 
except with the permission of the Court. 

The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, been already 
sufficiently proved. 

S. 143, Ev. Act — Leading questions may be asked in cross-exa- 
mination. 

VIII, Impeaching Credit oI Witness. (See Chapter 92). 

S. 155, Ev. Act.— The credit of witness may be impeached in the 
following ways by the adverse party, or, with the consent of the Court, by 
the parly who calls him : — 

(1) by the evidence of persons who testify that they, from their 
knowledge of the witness, believe him to be unworthy of credit ; 

(2) by proof that the witness has been bribed, or has accepted the 
offer of a bribe, or h\s received any other corrupt inducement to give his 

evidence ; 
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(3) by proof of former statements inconsistent with any part of h^s 

evidence which is liable to be contradicted ; 

(4) when a man is prosecuted for rape or an attempt to ravish, it 
may be shown that the prosecutrix was of generally immoral 

character. 

Explanaiion .^ witness declaring another witness to be unworthy 
of credit may not. upon his examination-in-chief, give reasons for bis 
belief, but he may be asked his reasons in cross-examination, and the 
answers which he gives cannot be contradicted, though, if they are false» 
he may afterwards be charged with giving false evidence. 

S. 153, Ev. Act. — When a witness has been asked and has answered 
any question which is relevant to the inquiry only in so far as it 
tends to shake his credit by injuring his character, no evidence shall be 
given to contradict him ; but, if he answers falsely, he may afterwards be 
charged with giving false evidence. 

Excet>tion1 . — If a witness is asked whether he has been previously 
convicted of any crime and denies it, evidence may be given of his pre- 
vious conviction. 

Exception 2 . — If a witness is asked any question tending to im* 
peach his impartiality and answers it by denying the facts suggested, he 
may be contradicted. 

IX. Refreshing Memory 

S. 159 Ev. Act.—A witness may, while under examination, refresh 
his memory by referring to any writing made by himself at the time of 
the transaction concerning which he is questioned, or so soon afterwards 
that the Court considers it likely that the transaction was at that time fresh 
in his memory. 

The witness may also refer to any such writing made by any other 
person, and read by the witness within the time aforesaid, if when he read 
it he knew it to be correct. 

Whenever a witness may refresh his memory by reference to any 
document, he may, with the permission of the Court, refer to a copy of 
such document : 

Provided the Court be satisfied that there is sufficient reason for the 
non- production of the original. 

An expert may refresh his memory by reference to professional 
treatises. 

S. 160, Ev. Act. — .A witness may also testify to facts mentioned 
in any such document as is mentioned in S 159, although he has no speci- 
fic recollection of the facts themselves, if he is sure that the facts were 
correctly recorded in the document. 

S. 161, Ev. Act. — Any writing referred to under the provisions 
of the two last preceding sections must be produced and shown to the 
adverse party if he requires it ; such party may, if he pleases, cross-examine 
the witness thereupon. 

See Prem’s Criminal Practice, pp. 978 — 79. 

X. As to Production of Documents. See O. 13, R. 1, C P. C, 
O, 13, r. 2, C. P. C., O. 7. r. 14, C. P. C. 

S, 162, Ev. Act.— A witness summoned to produce a document shall, 
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It is in his possession or power, bring it to Court, notwithstanding any 
objectton which there may be to its production or to its admissibility. 
1 he validity of any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers 

to matters of State, or take other evidence to enable it to determine on its 
admissibility. 

If for such a purpose it is necessary to cause any document to be 
translated, the Court may, if it thinks fit, direct the translator to keep 
the contents secret, unless the document is to be given in evidence : and 
if the interpreter disobeys such direction, he shall be held to have commit- 
ted an offence under S. 166 of the Indian Penal Code. 

S 163, Ev. Act — When a party calls for a document which he has 
given the other party notice to produce, and such document is produced 
and inspected by the party calling for its production, he is bound to give it 
as evidence if the party producing it requires him to do so. 

S. 164, Ev. Act. — When a party refuses to produce a document which 
he has had notice to produce, he cannot afterwards use the document as 
evidence without the consent of the other party or the order of the 
Court. 

For further commentry on the subject See Prem’s ‘ Laws of India,” 
pp. 1391 to 1395 and pp. 3322 to 3324. 

X/. Ob-'ec/ion fo Admissibility of Evidence {See Chaptar 32). 

See Prem’s “Laws of India” pp. 1569'— 1572. 



CHAPTER evil 


Model Questions 


The following model questions are set forth in order to facilitate 
the work of the junior counsel. Senior counsel will also find them as 
unerring guide. These questions are, by no means, exhaustive on the 
subject, but can serve as intelligent hints for effective cross-examination. 

I. In Criminal Trials Generally 


1. Was there any delay in F. I. R, ? 1924 A. 4-1 1, 25 Cr. L. J. 93, 
1924 C. 975 : 51 C.924. 27 Cr. L J. 225, 42 C. 784. 

2. Was the accused’s name mentioned in the F. I. R. ? 93 I. C. 
892 : 27 Cr. L. J. 492. 

3. Were the names of the witnesses mentioned in the F.I.R. ? 1922 
L. 28, 1933 L. 1005, 1928 L. 57, 193 S L. 507. 

4. Was the F. I. R. given by one who was not an eye-witness ? 
1926 L. 369 : 27 Cr. L J 544, 1933 L. 1052, 

5. Was the accused’s name omitted in the F. I. R although it was 
known to the maker ? 1927 L, 149, 1929 N. 222, 1931 S. 13, 1929 P 
712, 1922 L. 28, 1928 L. 880. 

6. Whether the F. I. R. was given to the officer in charge of the 
Police Station ? 1928 C. 771, 42 M. 446, 1933 P. 547. 

7. Whether the information was given to the Deputy 
Superintendent of Police ? 1923 M. 394. 

8. Whether the first information report was given at two different 
places? 58 C. 1312: 1931 C. 745, 2 P. 517, 1936 P. 11 : 36 Cr. 
L. J. 235. 


9. Was there any discrepancy between the F. I. R. and subsequent 
evidence? 1931 L. 157, 1933 O. 148, 1935 L. 146, 1931 L. 38. 1923 L. 
685, 1922 L. 410. 

10 Was the information given to the Police by telegram ? 
1928 M. 791, 1930 L. 457. 1931 S. 13, 1935 C. 403, 1934 L. 413. 

1 1. Was the F. I. R. given by telephone message ? 1931 S. 13. 

12. Whether the witnesses as named in the F. I. R are produced bv 
the prosecution ? 132 C. 113 ; 58 C. 1135, 1934 C. 458. If not. what is 
the reason ? 

I- produced? 1935 C. 458, 1920 

C. 9o8, what is the reason ? 

At . informant of F. I, R, examined as witness ? 1920 C 

988^,1934 S. IQO. If not, what is the reason ? 

witness disbelieved in part, and his evidence is against 
ome admitted facts ? 1924 P. 813, ** 

of his ltiden«^® 4rC?784."5rA” 37^^931*^^^^ A 

1931 "'38 -VaerLT 522.7931 a ' 

1927 i!'6l7 ® witness conflicting with medical testimony ? 



19. 

evidence ? 

20 . 


Whether manipulation in the personnel of the actors in the 
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crime is extremely easy, and is extremely difficult to refute ? 1926 O. 120 : 
27 Cr. L. J. 529. 

21. In case of party factions, is there any corroboration by some 
document or other reliable evidence ? 1927 M.820. 

22- Is the alleged eye-witness inimical to the accused ? 1930 

L. 31U 

23. Does the alleged eye-witness belong to the opposite faction ? 
1933 L. 311. 

24. Does the evidence of a witness stand discredited on a crucial 
point ? 1930 M. W. N. 723. 

25 Whether the witness is over-zealous for the party and is 
exaggerating circumstances ? See Taylor 8lh Ed., Ss. 44 and 52, 

26. Is the evidence of a witness discrepant as to materia! part ? 
1923 L. 195. 

27. Whether the statement of a witness is hopelessly in conflict 
with his previous one. 1925 L. 483 ; 27 Cr. L. J. 289- 

28. Whether the witness merely referred to certain documents in 
which he stated his evidence was to be found ? 5 L. 396. 

29. Whether the evidence is doubtful ? 1930 P. 247 : 9 P. 474. 

30. Was the accused implicated only when witnesses in a mur- 
der case were faced with the necessity of exculpating themselves ? 1930 P. 
338 ; 1930 Cr C. 710. 

31. Whether two sets of witnesses are making divergent state- 
ments about one and the same incident ? 106 I. C. 800 : 29 Cr. 

L. J. 208. 

32. What were the events preceding and leading up to assault on 
deceased person ? 1934 R. 44 : 35 Cr, L. J. 855. 

33. Is the evidence of a witness exaggerated one ? 2 Moore. 

I. A. 126. 

34. Is the evidence of a witness of negative character ? 15 

Cr. L. J. 621. 

35. Are there serious omissions in the evidence of a witness ? 
Will’s Circumstantial Ev., p. 212. 

36. Does the prosecution witnesses deliberately suppress part played 
by the deceased ? 1934 L. 696. 

37. Are there any circumstances which lead one to suspect that the 
real truth has not been placed before the Court ? 1935 C. 304. 

38 Is there any motive for implicating the accused? 90 P. L. R. 
109 : 11 Cr. L. J. 130. 

39. Was there any motive for the crime ? 7 L. 84, 1932 L. 195, 

1927 L. 74, 1935 A. 394. 

40. Whether theory of guilt and innocence are both likely ? 1925 

O. 676 : 26 Cr. L. J. 642, 1930 Cr. L. J. 1 17. 

41. Was the accused identified at the time of occurrence ? 5 

L. L J. 317. 

42. Was the identification made in dark night and accused was 

not previously known to them ? 93 I. C. 892 : 27 Cr. L» J. 492, 1930 

O 60. . .r . J 

43. Was any description of accused given before identification parade 

was held ? 1925 L 426 : fc6 I. C. 69. 

44. Whether the explanation offered by the accused is satisfactory ? 

117 I. C. 212 : 30 Cr. L. J. 727. , . 

45. Have the prosecution witnesses shifted the locality or place of 

occurrence ? 1927 L. 617. 
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46. Whether the accused was mere suspector at the time of occur- 
rence ? 1933 O. 123. 

47. Whether the witness is inimical ? 1923 P. 519, i925 L 42. 

48. Whether the witness is interested ? 27 Cr. L. J. 223, 1922 
L. 76, but 1930 C. 645,51 M. 956,1931 L. 529, 1929 M. W. N. 
587. 

49. Whether the witness is improving upon his former statement 

materially ? 1934 N. 204. 212 P. L. R. 1915, 31 P. R. 1914 (Cr ). 

50. Whether the witness is a mere child and therefore liable to 

make mistakes and liable to be tutored ? 1929 C. 390 : 31 Cr. L. J. 373, 

1933 L. 367, 34 Cr. L J. 606. 

51. Whether the witness belongs to the same caste and community ? 
1926 P. 36, 1925 O. 473, 1923 L. 436. 

52. Whether the defence witnesses are associates and friends of the 

accused ? 1923 A. 35 : 24 Cr. L. J. 257. 

53. Whether the accused is a chance or wajtakar witness ? 100 

P. L. R. 1915, 5 L. 396, 1932 A. 322. 

54. Whether the witness has changed sides and has made statement 

in favour of the both prosecution and defence ? 1925 O. 726 : 26 Cr. L. 

J, 1236. 

55. Whether the witness is not reliable and has undergone 

sentences and who is under Police surveillance ? 1925 L. 397 : 89 

I. C. 311. 

56. Whether the witness is a debtor of the party ? 1923 R. 30 : 70 

I. C. 902. 

57. Whether the witness gave the statement to police after a long 
delay ? 1922 P. 582 : 1 P. 630, 99 I. C 857, 28 Cr. L. J. 185. 1922 P. 
348, 1931 L. 529 : 32 Cr. L J. 1032. 

58. Whether the witness is of low status ? 1924 P. C. 106 : 1935 

R. 297. 

59. Whether the prosecution witnesses who were on the spot are 
not produced ? 8 C. 124, 50 C. 318, 7 P. 50. 

60. Whether the witness was disbelieved in a previous trial ? 1931 
L. 38. 


61. Did the eye-witness rescue the injured ? 131 P. L. R, 1915, 

100 I. C. 357. (If not, the presumption is that he was not there). 

62. Does the witness remember details. 1935 O. 468 : 36 Cr. 
L. J. 115. 

63. Whether the witnesses are partisans? 1929 0. 494, 1927 
L. 820. 

J prosecution witnesses belong to the family of the deceas- 

ed f 1935 L 130* 

aft iQ«*T deceased or complainant ? 1931 L. 

38, 1935 L. 94, 19.35 L, 130. 

oQ^^* witness resiled from his previous statement ? 1925 

M* o85* 

67. Is the witness servant of the complainant ? 1922 P 88 
.u witness belong to the category of stock witnesses of 

the Ponce, t.e.,LambardarSt Zaildars &nd Sufaid^oshee. 1923 L 333 

1929 L^'587 is tutored to say ? 

n T Police surveillance? 1925 L. 397 : 26 

Ci«rf 1^« J* 1335« 

71. Has the witness come forward voluntarily as friend or associate 
of the accused ? 1925 A. 35, 43 A. 186, 1925 6. 47^ associate 
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72 Is the witness of loose character ? 12 P. W. R. 1911 (Cr.). 

73. Js the wound self-inflicted ? See Lyon's Jur. 1935 Ed., 
p. 239. 

74. Can prosecution witnesses explain marks of injury on the person 

of the accused ? 27 Cr L. J. 821 : 95 I. C 597, 1933 L. 871 : 35 Cr. 

L. I. 137. 

75. Were ihe foot -prints of ihe accused covered ? 

76. How Ion? after the occurrence the foot-prints were compared 
by the tracker ? 1932 L. 557. 

77. Whether the foot-prints were of a person running, walking, or 
with burden or of bare or booted feet or with shoes ? See Prem’s Criminal 
Practice — Foot-prints. 

78. Whether deceased was aggressor ? 

79. Did the deceased first give the blow or assault and the accused 
exercised his right of private defence ? 

^0. How far was the witness from the scene of occurrence ? 

81. Whether the witness is weak-sighted ? 

II. Abduction Cases 

1. What is the age of the girl ? (Consent of girl of less than 16 years 
is immaterial). 49 C. 905, 1930 C. 437. 

2. Whether ar;y force or deceitfu^means was practised on her ? 

3 Whether the girl had any love affair or connection with the 
accused before abduction ? 

4. Whether the girl was happy in her parents’ home ? 

5. Whether she wa> active abettor in the elopement ? 

6. Whether she was carrying on intrigues with the accused before 
abduction ? 

/. Wnether she complained about her abduction at the Railway 
Station, or while passing though various villages or Police stations ? 

8. Whether she complained to anybody when left alone ? 

9. What was the intention of the accused ? (Abduction in itself 
without intention is no offence. 99 I. C. 121, 193 f L. 227, 1924 L 218, 13 
P. R. 1904 Cr . 1934 Pesh. 69. 6 C- W. N. 208). 

10. How long she lived with the accused before or after abduction ? 
See 1924 L. 218 : 2> Cr. L J. 421. 

11. Whether accused had knowledge or intention that she was 

likely to be forced to illicit intercourse ? See 1927 L. 721 : 28 Cr. L. 

J 584. 

12. Whether the girl had lost her chastity before abduction ? 

13. Whether the version given in Court is consistent with that given 
to police or to persons where she was first arrested ? 

14. Whether the girl is preferring a false charge merely to establish 
her chastity in the eyes of the relations and acquaintances ? 

15. Whether she had intercourse with the accused willingly ? 

III. Assault on Public Servants (S. 353 I. P. C.) 

1. Whether the warrant of arrest or attachment or search is legal ? 

See 1934 A. 1016,1928 M. 624,51 C. 902, 1924 L. 667 (2) : 25 Cr. 

L. J. 43. T J D 

2. Whether warrant was signed by the presiding officer or Judge r 

See 1934 M 206 : 35 Cr. L. J. 782 

3. Whether it was executed within the time fixed by the Judge ? 
See 1924 N. 68 : 25 Cr. L. J. 223 contra, 18 Cr. L. J. 360 : 38 I. C. 744. 
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4. Whether warrant contained the name of the person to be arrest* 

ed ? 51 C. 902. 

5. Whether Judge or Magistrate could legally issue warrant ? 

6. Whether the date on or before which warrant of attachment is to 
be executed and the date of its return to Court is given in the warrant ? 
See 1934 A. 1016, 35 C. 1076. 37 C. 122, 1933 A. 46 : 55 A. 1 19. 

7. Whether search was made in the presence of respectable residente 
of the locality ? 

8. Whether search was made in accordance with Ss, 165. 165. 
Cr. P. C. ? 30 I. C. 341 

9. Whether search warrant was legally issued ? 

10. Whether copies of record of search are sent to the Magistrate "> 
See 1932 P. 66. 

11. Whether the public servant was acting bona fide and within the 
legitimate exercise of his public functions ? 25 Cr. L. J 195. 

12. Whether there was possibility of the accused being roughly 
treated and beaten under order of the public servant? 1933 L. 162 * 34 
Cr. L. J. 460. 

13. Whether there was merely a scuffle ? 

14. Whether the public servant was exceeding his legitimate 
powers ? 

15. Whether the complaint is by proper person or offlcer as laid 
down in S 195, Cr. P. C. 

16. Whether the act was done in discharge of his duty as public 
servant ? 

17. Whether the act was done by public servant in good faith under 
colour of his office ? 

18. Whether any harm was done beyond a push to police officer 

conducting search without warrant. .Jee 1929 A. 903 : 30 Cr. L. I 1145 
1931 P. 342 : 32 Cr.L.J. 1165. ' 

19. Wheth-r public servant had right to search the house ? See 
1923 A. 433 (I) : 24 Cr. L. J. 276. 

20. Whether the public servant was putting on his official livery ? 
Se^ 18 Cr. J, 689. 

21. Whether the subordinate officer making the search had authority 

in writing ? See 30 I. C. 141. ^ 


IV. Assault on Woman. (S. 354, I. P. C.) 

n ^/>i* woman had any modesty to be outraged ? See 1928 

r. 32o : 29 Cr. L. J. .*25. 

T T to outrage her modesty ? 14 Cr. 

J, It^i 1927 C. 505* 

^ girl of 5 years or so has no 
modesty. 1933 C. 366 : 35 Cr. L. J. 308, 17 I. C. 794.) 

4, Whether the alleged assault was on the occasion of some festival 
where some liberty is allowed ? 

woman had previous intimacy with the accused ? 

5 B 403 womin is only a tool, avenging her husband ? 

fl‘ ^ iujufy or resistance ? 

o v»7u ®®"'® ^^®thes of woman or accused are torn ? 

^J^"®ther the woman is of good character ? 

MaceK of low class and particularly belonging to a 

class havmg low morality ? 5 B. 403. Lyons' Med. J«r. (1935), ^37“ 
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11. Whether the version of the woman is corroborated by conduct 
and surrounding circumstances. (1894) 1 U. B. R. 229. 

12. Whether there was knowledge that the act was likely to out- 
rage the woman’s modesty ? 14 Cr. L. J. 149 : 69 I. C. 149. 

V. Breach of Peace. (S 107, Cr. P. C.) 


1. Whether there are bad feelings between the two sections ? 

2. Whether civil disputes had been going on for some time and 

there was so serious dispute then ? 1934 Pesh 21 : 35 Cr. L. J. 963. 

3. Whether any wrongful act is contemplated which would lead to 
breach of peace ? 

4 How long the proceedings under S. 107, Cr. P. C., are pending ? 
Was there any dispute during its pendency ? 

5. Whether there had been threats by the accused on different 
occasions ? 9 I. C. 594, 31 C. 350, 1929 N. 328. 1922 P. 209, 37 A. 33. 

6. Whether the object is lawful ? 

7. Whether accused is exercising his bona fide right ? 13 Cr. L. J. 

170 7 Cr. L J. 504, 37 A. 33. 

8 Whether accused is doing a rightful act which provokes a breach 
of peace? 1932 L. 101, 1934 0.179, 1934 P. 105, 1926 L. 695, 34 C. 

935. 14 B. 25, 7 A. 461, 39 I C. 480. 

9. Whether there is mere existence of ill-will or enmity between 

the part es ? 1928 L. 243, 1922 C. 97. 

10. Whether accused is in lawful possession of the land or house 

about which there is dispute ? 

VI. Breach of Trust. (Ss. 406—403. 409, I. P. C ) 


1 . 

2 . 

3. 


is disp^ited or claimed by a third 


Whether trust was created of the properly ? 

Whether accused was authorized to sell properly entrusted ? 
Whether the money paid to accused was a deposit or loan or 
trust? 32P. R. 1901 Cr,95 P. R. 1885. 

4. Whether accused was allowed to expend money on behalf of the 

principal ? 42 A. 522. 

5. Whether right to properly 

person ? 29 C 362# 

6. Whether properly is movable property ? 1930 R. 158, 1925 A. 

673, 23 C. 372. 

7. Whether accused has some claim to property entrusted to him, 
although it is not sustainable in law ? 28 C W. N. 831, 29 I. C. 671. 

8 Whether there is payment by accused to a proper person ? 1934 

S. 22, 1928 L. 382, 1929 S. 119. 

9. Whether any period was fixed for payment into the treasury { 

^ U). Whether accused enriched himself clandestinely at the expense 

of his partner ? 1920 M. W. N. 346. , . r • • i 

1 1. Whether there was long delay in bringing complaint tor criminal 

breach of trust 1935 R.36!. 

12. Whether there was delay in remittance ? 1930 M. 507, 1934 

C 532. 

1*3. Whether there is failure to account for money ? 1930 P. 209 : 

3 1 Cr L J* 249. 

14. Whether master was in debt to servant, when the latter mis- 
appropriated some small amount ? 3 I. C. 285. , d r lon^ 

15. Whether there was intention to pay back money? 39 P. L.. lyu*, 

1930 0. 324, 1927 S. 28. 
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16 Whether there is documentary evidence to prove trust or breach 
of trust ? 

17. Whether there was wrongful loss or gain ? 1936 P. 350 : 

15 P. 108. 22 C. 1017, 1929 P. 429, 1930 B. 490, 46 B. 641. 9 R. 338. 

VII. Bribery Cases. (S. 161. I. P. C.) 

1. Whether witness paid the bribe himself or was instrumental in 
payment or co-operated in payment of bribe ? Such persons are accom- 
plices 1929 N 215 : 30 Cr. L. J. 311, 27 C. 144, 26 B. 193. 14 B. 331, 
14 B. 115, 114 I, C. 457. 38 I C, 429. 

2. Whether the witness advancing money had knowledge that bribe 
was to be paid ? Such a witness is an abettor. 1929 N. 215, 1929 B. 296 • 
53 B. ^79, 27 C. 144, 26 B. 193, 14 B, 331. 

3. Whether testimony of bribe-giver is materially corroborated ? 63 
P. L. R. 1918, 30 Cr. L. J.31I. 

4. Whether money w.^s paid to police officer for obtaining release of 
person wrongfully confined ? It amounts to extortion. 27 C. 925. 
1935 B 230. 

5. Whether there is documentary evidence to establish bribery ? 

6. Whether bribe was oflfered or given openly or secretly ? 

7. Whether it was within the powers of the public servant to show 
any favour to the person offering bribe ? 1921 C. 344 : 64 I. C 369. 

8. Whether the public servant was /uttc/us officio when bribe was 
offered to reconsider the question ? 1929 M. 756 ; 30 Cr. L. J. 1055. 

« public servant possessed power to show favour ? 1921 

C. 344 : 64 I. C. 369. 

A money was paid for doing unofficial act? 1883 

A# \ V • iN # 


r> .... ^ o, money was taken for public object or charity ? 1923 

B.44:23 Cr. L J. 466, 1925 N, 3 13, 21 B 517. 

12. Whether money was offered to public servant to lay a trap to 
expose him ? 22 M. L T. 373. ^ 


. Whether the record or judicial file prepared by public servant 
snows that some undue favour was shown ? 

servant^? complainant has a motive or grudge against the public 


i^' complainant had sufficient means to give the bribe ? 

IV Sru source of money given as briber can be traced ? 

some thir i Servant who actually took the money or 

some third person took it on bis behalf ? 

fKo* ‘^® pay. status and character of public servant is such 

that he would accept a small sum as bribe ? servant is such 


Vlll« wheatmg Cases 

the paymeTof* Zey ® offered by the accused which led to 

2 . Was the mis-appropriation fraudulent ? 

1934 P. 31, 52 0 ^ 188 ^ ‘“‘eotion of the accused at the time of the offence ? 

the inducelenf ^as made“?^ circumstances under which 

the mLey^?"' “>» P'ain‘iff to part with 

A. 244 .' “'® ®“'’®a'iuent conduct of the accused ? 1922 
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7. Was the dishonest intention on the part of the accused only sub- 
sequent to the deed ? 1923 L 621. 

8 Was the mis-representation absolutely false ? 

9 Did the accused represent ornaments containing alloy as that of 
pure gold. 1935 R. 426, 29 A. 141, 18 A. L. J. 371 

10. Was it a case of puffing one’s goods or advertising or giving un- 
due praise to one’s goods ? 1925 C. 605 ; 26 Cr. L. J 921. 

11. Did the accused give false name and address in order to shield 

himself from prosecution ? (1893) Un-rep. Cr. Case. 635. 

12. Did the accused get money to exert influence to restore com- 
plainant to his caste ? 

13. Was the cheque post-dated ? 1936 C. 324. 

14. Did the accused know that the funds in the bank were not 
sufficient to meet the cheque ? 1930 B. 179. 

15. Was an immediate payment contempla'ed by cheque ? 1928 

O 292. 

16. Did the accused have any account with the bank ? 1925 C. 

14 : 52 C. 347. 

17. In case of sale of immovable property whether the accused 

omitted to disclose the previous encumberance on the property ? 27 A. 

302, 27 A. 561- 

18. In case of concealment of fact whether the accused was legally 
bound to disclose it ? 27 A. 561 , 30 I. C. 994, 1928 P. 337. 

19. Was there any damage or harm to body, mind or reputation ? 
51 C. 250. 

20. Was the approximate and natural result due to the act of the 

inducement ? 52 C. 188. 

21. Did the accused enter an exhibition or show without ticket ? 6 

Bom. H. C. R. 6. 

22. What is the financial position of the accused ? ' 

23. Was he quite honest in his previous dealings ? 

IX. As to Confession 

A. To a Magistrate Who Recorded Confession. 

1. Was the confession made before the accused was put on trial, 

viz., during police investigation ? 37 C. 467, 137 I. C. 57 • 33 P. L. 

R. 25. 

2. Did you (Magistrate) inquire from the accused, as to how long 

he had been in police custody ? 1931 I.. 763, 25 B. 543. 

3. Did you examine the person of the accused to find out if he had 
any marks of violence ? 

4. Did you question the accused as to how he was treated by the 
police ? 

5. Did you question the accused as to why he was making 
confession ? 

6 Did you ask the accused if any inducement was offered to him to 
make the confession ? 

7. Did you ask the accused if any threat was held out to him by 
police or any other official ? 

8. Did you give the accused half an hour or so in order to compose 
himself before recording his statement ? 1935 L. 230 : 35 Cr. L. 
J. 1180. 

9. Was any police officer {c.g.. Court Inspector) present at the time 

of recording confession ? 1924 L. 624, 1922 L. 237. 
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C. 742 ”'27 L° J 'e^l™ ‘hat you are a Magistrate ? 1926 

tarily'/- W24 ‘l. “ sTIj P. L. R.^Tf ™'- 

he waltak^thrcoM^ioi.^Xn';:' .V rr926‘^c” r4?^^ 

k'^' P'^ accused that any statement he is going to make 

can be used against you as a piece of evidence ? 

ft,, f ^own the confession in a simple narrative or in 

the form of questions and answers ? 45 A. 166, 14 C. 539, 8 C. 616 

15. Did you make ihe record in your handwriting ? 

16. Did you append the certificate of its being voluntary ? 

aecusL'-? "^934 a! sT “sI A.1o2‘'’' 

made?^ *" language in which it was 

19. Do you know the language in which confession was made ? 


5 C. 826. 

20 . 

21 . 

C. 550. 
22 . 


Was the statement read over to the accused ? 4 P L T 186 
In case of literate accused did you get his signatures’? 32 


u 3 confession in Court or at Thana or at vour 

house ? 1930 L. 171. 1932 L. 204. 1933 L. 311 (2) : 34 Cr L. 5. 7i2 

23. What was the time when you recorded the confession ? (Re 
rC.'”ll''''seTi933^^^^ improper). 1932 L. 204: 136 

62 I confession recorded in a place in Native State ? 

iq^fi of confession handed over to the police officer ? 

1936 L. 341 :37 Cr. L J. 504, 1931 L. 408 ; 32 Cr. L. J. 818. 

26. Was the accused sent to police custody after making the con- 

c^rrsr~ssv.,irA?i‘.v,,‘’^'- '■ “*• '■ '’» “ ’ 

.fd„ r'/r/; " ™““- 

B, lu Case of Extra Judicial Confession 

1932 a 32 Tu p! R.‘^9lTcr. 

6 L. 437."^^* ‘'’® hy a number of accused persons ? 

8 P 289 inducement was made before the confession ? 

12, 15^B. 452^ by undue influence ? 10 C. 775, 3 B. 

22 Cr/jL, fhteat to put accused's womanfolk to trouble ? 
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6. Was there a promise of getting the accused released ? 50 C. 127, 
8 P. R. 1882, 45 B. 1086. 

7. Was the confession made under inducement of being made an 

approver ? 45 A. 300, 45 A. 633. 

8. Did the village Panch tell the accused that they know the truth 

and that he had better tell the truth ? 1929 P. 275 : 8 P. 289. 

9. Did the person in authority tell the accused, “I will try to save 
you’’? 60 C. 719. 

10. Did the complainant offer to drop proceedings ? 1921 C. 458. 

Or compromise the matter ? 17 Cr. L J. 188. 

11. Is the person to whom confession is made, a Lambardar, 
Zaildar, Prosecutor or any other person in authority ? See Prem’s Crimi- 
nal Practice, heading “Confession by inducement or threat.’’ 

X. Criminal Trespass. (Ss. 447-448, I. P. C ) 

1. Whether complainant was in actual physical possession of the 
land or house ? 33 A. 773, 1929 O 369 : 29 Cr. L J. 745, 43 I. C. 405, 
see also 1928 B. 221 : 112 I. C. 97, 1925 A. 510. 

2. Whether land or house was lying vacant ? 1925 A. 540 : 47 A. 

855 . 1924 M. 862 : 26 Cr. L. J, 219. 

3. Whether accused remained unlawfully on the property after en- 
tering lawfully ? 2 A. 465, 1928 P. 124 : 6 P. 794, 1933 A. 816. 

4. Whether accused entered at the invitation of the complainant, 

when subsequently a quarrel broke out ? 1936 N. 176. 

5. Whether accused entered the house to have sexual intercourse 

with an inmate of the house ? 4 P. 4o9 ; 26 Cr. L. J. 954. If so, whether 
there was separate apartment for her ? 4 P. 459, and whether the woman 

was of loose character ? 12 P. R. 1898 Cr., 50 P. L. R 1919. 

6. Whether accused entered the house to have sexual intercourse 
with a widow or unmarried girl of over 16 years. 38 A. 517, 17 P. R. 1908 
Cr., 28 P. R. 1905 Cr., and whether father of the girl was absent from the 
house ? 1926 L. 600 : 96 I. C. 871. and whether accused took all pre- 
cautions to avoid discovery ? 1926 L 600. 

7- Whether there was consent or connivance of the husband in 
case of trespass to have intercourse with the wife ? 1925 C. 160 : 25 Cr. 

L. J. 1186. 19 A. 74. 

8. Whether Dakhal Nama only gave formal possession to the com- 
plainant ? 1925 A 592 : 26 Cr. L J. 1125. 

9. Whether entry was in execution of decree by decree-holder ? 2 

M. 30, 1930 C. 720, 15 A. L. J. 808. 

10. Whether there was knowledge on the part of the accused that 

it was likely to annoy or insult ? 1927 S 159 : 28 Cr. L. J. 349, 1935 S. 
20 ; 36 Cr. L. J. 577. 1933 A. 8'6, 47 A. 855, 41 M. 156, 19 M. 240, 

1933 O. 469, 1933 O. 436. 

11. Whether accused entered the house in the absence of the owner. 
1924 B. 486, 17 A. L. J. 334, 47 A. 855. but see 1931 M. 231 : 54 M. 515. 

12. Whether accused entered with implied permission ? 

13. Whether accused entered under bona fide claim of right ? 1925 
A. 540 ; 47 A. 855, 1925 N. 36 : SI I. C. 888, 1925 P. 167 : 25 Cr. L.J. 
1047, 43 C. 1143- 

14. Whether accused was prior lessee ? 1 C L. J. 104. 

15. Whether accused claims to have inherited the house ? 1 P. R- 

1884 Cr , and took possession without force ? 11 P L. R. 191. 

16. Whether accused purchased the property in dispute from an 
ostensible owner ? 1926 M. 349 : 27 Cr. L. J. 88. 



MODEL QUESTIONS 


753 


17. Whether accused is a co-sharer or joint o\NTier ? 36 A 474, 
3 M 178, 1933 S. 896. 

18. Whether the entry was with the permission of one of the mem- 
bers of the family ? 6 Beng. L. R. 80. 

19. Whether landlord entered at the expiration of lease ? 2 A. 101 
9 A. 58. 38 I. C. 962, 18 Cr. L. J. 402. 

20. Whether the intention was of taking possession of the field 
in dispute ? 1933 O. 179 : 145 I. C. 625. 1930 L. 666, 41 M. 156. 

21. Whether entry consists in encroachment or building on the 
land of another ? 1933 A. 816 ; 147 I. C. 110. 

22. Whether intention was to make complainant’s property one’s 
own ? 1935 S. 20 : 36 Cr. L. J. 577. 


XI. 


Dacoity (S. 395, I. P. C.) 


1* Whether number of persons concerned in the offence is five or 
less ? 1925 L. 337 : 6 L. 24, 1927 L. 519 : 39 A. 348, 1925 O. 233 • 25 
Cr. L. J. 1375, 1928 M. 144 : 29 Cr. L. J. 5. 

2. Whether some accused out of five were merely encouraging 
others who were committing raid ? 1922 M. 195. 

3. Whether any property was carried away ? (1868) 9 W. R. 5. 

4. Whether accused acted under a claim of right ? 3 M H C 

R. 254. ® 

5. Whether night was dark ? 93 I. C. 892 : 27 Cr. L. J. 492 

1925 L. 426, 1935 L. 146. ’ 

-J . there was sufficient light from fire or lantern to 

identify the accused ? 1923 O. 39. 

ft r \v ^ t&ken by each dacoit at the time of the offence ? 

o c# >v. IN. 7^, o8 C. 730. 

•J inmates of the Iiousc were terrorized and hence 

identification difficult ? 1927 C. 820 : 28 Cr. L. J. 874. 

dacoi^ ? accused were muffled at the time of 

D r "'it^esses gave description of the accused, to the 

Police or villagers ? 1925 L. 426 ; 26 Cr. L. J. 693. 

A 928^^’ *00*^ slight impression of accused ? 1920 

H. io|f: ‘I'l f3^: ^ 

it "‘s-t and 

192. t7. z:iT. ^ "" ^ 

roz:iz] 

partiJ^^^'TSi r -teria, 

L. 885 !' 25 ^r L 1 “252 “ mentioned in F. I. R, ? 1923 

daeoif at ^ 'pVe W= ^Tr. 7. 
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21. Whether tliere was previous friendship or good relations 
among the dacoits ? 

22. Whether there is merely association with the dacoits ’ 43 

I. C. 111. 


23. Whether approver is substituting innocent person for the real 

olTender ? 1931 L. 408 : 32 Cr. L. J. 818. 

24. Whether manipulation in the personnel of the actors in the 

crime is easy ? 1926 0. 120 : 27 Cr. L. J. 529. 

2.5. Whether complainant has motive to implicate a parti- 
cular accused. 1926 O. 120 : 27 Cr. L. J. 529, 1931 L. 38 : 32 Cr. 
L. J. 522. 

26. Whether minor part is assigned to a particular accused ? 1935 
Pesh. 75, 1935 Pcsh. 50. 

27. As to identification of accused, separate chapter “As to 
Identification of Persons.” 

Xn. Defamation Case. (S. 500, 1. P. C.) 

1. Whether complaint is by proper person, viz., by aggrieved 
person under S. 198, Cr. P. C. ? Sec Prem’s Criminal Practice (Defama- 
tion — 7). 

2. Whether imputation is against an association or collection of 

persons, or it is against an individual ? 1922 P. 101 : 67 I. C. 609, 1925 

C. 1121, 1935 A. 743 ; 36 Cr. L. J. 816. 

3. What is the character of the complainant ? (General bad charac- 
ter of the complainant can be proved. 4 L. 55 ; 1923 L. 225). 

4. IVhether imputation made is true ? 1928 R. 167 : 30 Cr. L. J. 
239, 1933 S. 403. 

5. ^Vhethe^ imputation was in the form of report to Police honest’- 
ly ? 1923 A. 167 ; 77 I. C. 913, 41 A. 311. 

6. Whether imputation was made in the form of complaint to 
Magistrate ? (It is privileged, if true. 1934 A. 904). 

7. Whether objectional remarks were made to protect oneself 
rather than to injure others ? 1929 C. 346 : 56 C. 1013, 4 C. 124. 

8. In case of defamation by witness, whether his evidence was 
true and relevant to the case ? 40 A. 271, 14 P. R. 1893, 7 P. W. R. 


1911 Cr. 

9, Whether complainant had any reputation to lose ? 4 L. 55 : 

1923 L. 225. 

10. Whether the report containing the defamatory statement was 
made under superior’s order and in execution of his duty ? 1928 A. 316, 


23 P. R. 1880. 


K. 1880. 

11. Whether imputation was made for pubRc good . 11 Cr. C. 


J. 588. 


12. Whether imputation was made in self-defence? II Cr. L. 


J. 588. , ^ 

13. Whether imputation against Municipal ^oniraissioner was 

not made by attacking his private character ? 1914 M. y 

14. Whether defamatory matter was published ? 19 li. 703, 6 M. 


381, 1924 M. 340. , ' , ^ 

15. Whether defamatory matter was only published to tue com- 
plainant only ? 1935 C. 736, 7 A. 205, 7 C. W. N. 74. 

16. Whether defamatory matter was conveyed m a letter or post 

card ? 6 M. 881, 1935 C. 736, 1933 A. 210. 
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17. In case of defamation by nezvspaper : — 

(a) wliether i)roprictor had employed a competent editor ? 12 P. 
K. 1883 Cr, 

(i) whether newspaper was delivered in the postal area over 
whieii the Court had jurisdiction ? 1928 A. 222. 

(e) whether editor made some enquiry about the truth of defama- 

171 ms A. Cr^L"5‘oL ■■ 

(<>) Whether editor was absent and lilil was published without his 
knowledge ? 9 M. 3S7. 12 P. R. 1883. 

357 ■ 23 i"c^72r *“^*^^*‘^**°^ amounted to fair comment ? 15 Cr. L. J. 

(g) whether complainant is the person aimed at by the defamatorv 
article ? ]928 A. 321 : 30 Cr. L. J. 766. «eramator> 

18. Whether Court has jurisdiction in the matter ’ 19*>1 Ar 
iJ. Whether defamatory w'ords were used in street ouarrel on 3 

r; i! a iweireor, 1883 1 w^Tselm 

fcifi was made to the authorities In Pood 

If ”• R- ” C- w. N. sao 

1920 M/w^Tfs: 318," ms M.tJ" 

51 A. * 3^13 words used by accused? 1929 A 1 : 

p-r :sp“s;,e/‘.rr.s"'' "■■ 

.ni* iSTsirScrL^ ' ■' “""■-•“'y 

Cr. fj' language employed' was offensive ? 1925 C. 1121 : 26 

true. C^ugh g" j!‘li? 

maliee ?• 6 p! 22 r''ifB!34T 

instrnefions'^*' 55 C.lf TiTi* ? 5r‘‘,"oo^' u"LTJ 

879, 1926 P. 499 ! I- C. 569, 192o R. 345, 19 B. 340. 1927 M. 

Xin, In Case of Drow nin g 

2 . Did ‘he body ? 

examination ? jou notice any unnatural appearance in post-mor/e^n 

hairor'clencheVinR;eir,L'’rfTS‘d™^^^^^^ ^‘ems. etc., in the 

ing ? ^ ^ ‘h" deeeased was into.xicated before drown- 

the f«H inf^thriLto t“his tdy''s >>y 

What was the eondS^f hfert ? » 
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8. Is it not possible that the deceased found himself in some 
dangerous position, took fright and died of shock by sudden stoppage of 
the heart ? 

0. Was there any cramp in the muscles of the limbs ? 

10. Was the deceased subject to fits of apoplexy or to epileptic 

fits ? 

11. On opening the body did you observe black blood in the 
pulmonary arteries and veins ? 

12. What is the time required in death in drowning ? 

13. Is it not a fact that bodies taken out of well often present 
considerable marks of violence when the deceased persons have fallen in 
accidentally or have thrown themselves intentionally ? 

14. Was there any fracture of bones ? 

1."). Was tlic violence on the body inflicted by fishes, millescs, 

etc. ? 

16. Was there anv marks of violence on w'rists and on the fore 

% 

])art of the neck ? 

17. Can you distinguish a ease of person who has fallen into the 
water by accident from that of a person who has throwm himself in or 
is victim of homicide ? 

18. Was the penis contracted ? 

16. Were the breast nipples of the woman contracted ? 

20. In the case of Hindu woman, was her cloth drawn tightly 
between the legs and was it fastened firmly at the waist so as to prevent 
any indecent exposure of the person on discovery of her body ? 

21. Is it not highly improbable that water can enter the stomach 
aftei death ? 

XIV. Regarding Dying Declaration 

1. Could the deceased speak clearly despite serious injuries? 
1933 O. 333. 

2. What was the condition of pulse at the time of making the 
dying declaration ? 

3. Were relations of deceased present at the time of recording 
the dying declaration ? 

4. Did they interfere or in any way or j)rompt the deceased when 
he made the dying declaration ? 1934 A. 908, 1920 L. 498 : 27 Cr. L. J. 
903. 

5. Was the deceased w’ell aware of the fact that accused had been 
named as assailant ? 28 Cr. L. J. 114. 

6. Was dying declaration made by signs ? 1924 L. 581 : 26 Cr. 

L. J. 328. 

7. Was it recorded in the form of questions and answers ? 52 

C. 987. - . 

8. Was the dying declaration recorded in the presence of accused i 

If so, "was he allowed to cross-examine the deponent ? 6 C. W. N. 72, 52 

C. 987. 

9. Did the declarant survive afterwards ? 4 Bom. L. R. 434, 21 

Cr. L. J. 183. 

10. Was the statement made before receiving injuries, and it so, 

how long before it ? 4 L. 451, 1935 L. 94, 50 B. 683. 

11. Does the statement make reference to motive of accused r 

54 M. 931, 4 L. 451. * .... . • j 

12. Does the dying declaration relate to the injuries sustained 
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by some one else ? 17 P. R. 1901 Cr., 4 L. 451, 1931 M. 238, 1930 

O. 249. 

13. Was the dying declaration signed by the deponent ? 15 Cr. 

L. J. 243. 

14. Does the dying declaration contradict itself ? 29 Cr. L. 

J. 418. 

15. Was the Magistrate competent to record the dying declara- 
tion ? 1930 L. 60, 1932 L. 14 : 32 Cr. L. J. 1118. 

16. Was the dying declaration made by any of the accused ? 
1935 O. 477. 

17. Was the dying declaration tutored or ‘touched up’ ? 1934 

L. 805. 

18. How long after tlie first information report, the dying dec- 
laration was recorded *? 

19. Did the police record dying declaration before getting it 
recorded by Magistrate ? 

20. How long the relatives of the deceased were with him, before 
his dying declaration was recorded ? 

21. Is the version given in the dying declaration, on the face of it, 
improbable ? 

22. How long after the dying declaration did the deponent die ? 

23. Did the doctor certify that the deponent was in a fit stete to 
make the dying declaration ? 


XV. Enticing away Married Woman {S. 498, I. P. C.) 


1. Whether complaint to Magistrate is by husband or some one 
having care of the woman ? 1935 P. 357 : 36 Cr. L. J. 856, 32 P. R 
1910 Cr., 1926 S. 159. 

2. Whether complaint was made to Police and not to Magistrate ’ 

1923 M. 59, 30 C. 910, 13 Cr. L. J. 287. 

3. Whether marriage of complainant with the woman is strictly 
proved ? 100 I. C. 236 : 28 Cr. L. J. 268, 5 C. 566, 55 I. C. 736, 20 A. 

160, 5. P. R. 1804 Cr. See Prem’s Criminal Practice (Enticing or detain- 
ing married woman — 19). 

4. Whether marriage between complainant and his wife was lawful ? 

1924 L. 243, 17 P. R. 1893 Cr., 83 P. L. R. 1912, 1988 C. 880. 

5. Whether the woman remaind in accused’s house willingly for 
immoral purpose ? 1934 O. 258 ; 35 Cr. L. J. 932. 

6. Wheher woman was under tlic control of the husband ? 1084 
S. 10, 1927 0. 818. 

a woman was living witli the accused of her own free 

will ? 56 I. C. 209 : 21 Cr. L. J. 388. 

detention of woman was with any criminal intent ? 
319 P. L. R. 1913 : 14 Cr. L. J. 595. 


9. Wliether woman had been discarded by the husband ? 129 P L 
R. 1915 : 16 Cr. L. J. 216, 1 C. W. N. 498, 15 P. R. 1888 Cr. 

10. Whether woman had been divorced by her husband ? 27 P R 
1879 Cr., 1 P. R, 1875 Cr. 


her husband s protection 

w 


UCiVi'C ilC 


11. Whether wife had left . 
seduction ? 27 I. C. 840, 15 P. R. 1888. 

has jurisdiction, t.e., detention or concealmen 
was m the District ? 51 P. L. R. 1918, 3 A.' 251. 

i.u accused had knowledge that woman was the wife o 

I-'J- 1210. 1938 C. 820.192* 
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14. Whether accused and tlie woman belong to the same village 
or different villages ? 

15. Whether accused belongs to complainant’s brotherhood ? 

1(). Whether woman is of loose charaeter ? 

17. Whether witness of abduction met the accused and the woman 
at different times and places and were mere waj takfears? 100 P.L.R. 1916. 

18. As regards marriage : — 

o o 

(n) Whether it was recorded in marriage register ? 

(6) Whether any agreement in writing was made at that time ? 

(c) Wlio was the Qazi or Prohit ? 

{(I) Who were the witnesses of the marriage ? 

(e) Was any dower fixed ? 

( /) Who gave the consent if girl was minor ? 

(g) What ceremonies were performed ? 

(h) Whether marriage was during the period of idJat ? 

(?) \Vhethcr the iSIuhammadan complainant had already four 
wives ? 

( /) Whether parties could legally contract the marriage ? 

XVI. In Case of False Evidence under S. 193, I. P. C. 


1. ^Vas the statement alleged to be false, read over and admitted 
to be correct ? 1928 L. 125, 42 M. 56, 28 M. 308. 

2. Was the statement read over at the end of the deposition or it 
was being read out sentence by sentence as it was being recorded ? 63 I. 
C. 461, 22 Cr. L. J. 609, 62 I. C. 581. 

.3. Does the statement bear the certificate of R. O. A. C. ? 1925 P. 
72.3 : 20 Cr. L. .T. 227, 1927 P. 100, 125 C. 940. 

4. Whether the statement was read over by clerk of the Court and 
in the absence of the Judge ? 28 L. 328, bu see 34 M. 144. 

5. ^V'hethcr the Magistrate was taking evidence of some other wit- 
ness when the statement was read over to the witness ? 52 C. 499, 1920 
C. 423, 1925 C. 933. 

6. Was the statement read over in the presence of the accused ? 51 
C. 230, 52 C. 159, 1925 C. 528. 

7. Did the accused retract his false statement in the witness-box 
and reverted to truth in the course of trial ? 112 I. C. 468, 29 Cr. L. J, 


1044. 1925 L. 040. 

8. Did the witness immediately correct himself in the same depo- 
sition. 1924 A. 84. 1924 O. 373. 1926 P. 517, 27 Cr. L. J. 953. 

9. Did the Court before whom the alleged statement was made, 
have jurisdiction ? 0 A. 103, 11 B. 702, 20 Cr. L. J. 245. 20 C. 719. 

10. ^Vhcthe^ the alleged false statement is mere oath against oath ? 
1927 L. 090 : 28 Cr. L. J. 1007. 

11. Whether the Court had authority to administer oath to the 
witness ? 20 C. 714. 14 C. 653, 24 C. 755, 11 B. 702. 

12. Whether the alleged false statement was material to the case ? 
1929 A. 930. .30 Cr. L. J. 1154, 2 Pat. L. T. 380. 

13. Whether the accused made the false statement intentionally ? 
1984 O. 65, 26 A. 509. 

14. Whether the alleged statement was made due to cowardice ? 
1934 S. 6 : 35 Cr. L. J. 736. 

15. Whether the statement is merely incorrect ? 43 I. C. 822, 71 
I. C. 761. 

16. Whether the alleged statement is merely ambigious ? 1924 P. 


381, 24 Cr. L. J. 471. 

17. Whether the alleged state neat [y d i')lo j; o; uieertain ? 17 Cr. 
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t. J. 96. 

18. Whether the alleged statc'inciit amounted to merely hearsay 
evidence ? 11 Cr. L. J. 351. 

19. Is the statement false to the knowledge of the accused ? 61 I. 
C. 521 : 22 Cr. L. J. 393. 

20. Is it impossible that the statement made on oath was not true ? 
1924 R. 17, 25 Cr. L. J, 185, 1924 P. 276. 

21. Is the statement merely contradictory to some other state- 
ment made by the accused ? 1929 C. 353. 55 C. 312, 18 B. 377. 

22. Was the complaint under .S. 195 (5). Cr. P. C., made l)y compe- 
tent person or authority ? 1925 .M. 1157 :90I. C. 661. 

23. Does the complaint contain alleged false statement ? 1925 M. 
609, 48 M.395, 39 A. 367. 

24. Is the statement capable of reasonable e.xplanation ’ 124 P. 
381 : 24 Cr. L. J. 471. 

25. Is the prosecution based on the fact that the statement is 
against the opinion of the handwriting expert ? 1924 R. 17 : 25 Cr L 
J. 185. 

26. Is the prosecution based on the fact that the alleged statement 
is against the medical evidence ? 1927 M. 996, 50 C. 100, 1924 B. 457 . 


XII. In Case of Fire or Arson. (Ss. 435-436 I. P. C.). 

1. Was the accused merely a spectator ? 

2. Whether accused had any intention to cause danger to the 
property ? 

3. Whether accused was merely negligent in setting fire to his 

rubbish and tliat the fire spread by wind ? 4 Cr. L. J. 446 : 8 Bom. 

L. R. 851. 

4. What is the value of property damaged ? 

5. Whether property was a “building ?’* 

6. What was the intention of the accused in setting fire ? (1865) 
3 W. R. 18 Cr. 

7. Whether the eye-witnesses named the accused immediately ? 

8. What was the conduct of eye-witnesses after they saw the 
accused ? 

9. Did the eye-witness chase the accused ? 

10. What was the distance between the witnesses and the accused 
at the time of offence ? 

11. Was the night dark ? 

12. What was the dress worn by accused at the time of the 
Oilence ? 


18. If the accused was arrested at the spot, was any combustible 
substance recovered from him ? .y ic 

14. Was any match-box recovered from the accused ? 

15. Whether the witness was alone at the time ? 

and what did that person observe ? 

T u* u u was the fire first observed, or where did it originate ’ 
In which building and in which room ? ^ 

of any kind^?^^'" furnislied ? Was there a fireplace or stove 

*. 1 , 1 observed, or who was 

worn f ^ purpose did this person visit tho 


smok^’ visitor use fire or light in some form ? Did he 
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21. Did the children use matches, and where were the matches 
kept ? 

22. Was there a fire in the fireplace or stove ? When was it lit 
and what fuel was used ? 

23. Were inflammable objects lying on or hanging near the stove 
or fireplace ? 

24. Were the stove, or the fireplace and Hue well insulated, and 
were all clean-out doors and other openings in the flue carefully closed ? 

25. Was there soot in the flue, and when was it cleaned the last 
time ? 

26. When were the ashes last removed ? In what container were 
they kept, and where was this placed ? 

27. In what manner were lamps, candles or lanterns placed in the 
room ? Distance from ceiling, window or inflammable material ? 

28. Were there electric wires for light and j)ower ? When were 
they installed or repaired ? Who did this work and when was the last 
time it was tested ? How many watts ? 

29. Was heat in the electrical contacts observed at any time ? 

30. If there was an electric motor in the room, how was this safe- 
guarded against dust ? 

31. Was the electric current on or off at the time of the fire ? 

32. Were there machines in the room ? What machines ? What 
power was used ? When were they used last ? ^Vhen were they last 
tested and lubricated ? 

33. Had there been any fire, or attempt to set fire, before at the 
place ? 

34. Were there substances which might be subject to spontaneous 
combustion ? \Vhat were they ? How were they stored ? 

35. How, when and for what amount were the building and other 
property insured ? 

36. What is the relation between the amount of the insurance and 
the actual value of the property ? 

37. Was there other insurance than lire insurance, as, for instance 
Use and Occupancy Insurance ? For what amount ? 

38. Were there fire extinguishing devices installed in the pre- 
mises V What were they ? How did they function ? 

39 . Had anyone a personal interest in the fire ? Who ? In what 

manner ? 

40. Was some business conducted in the building ? Were account 
books kept ? Were they saved, or what was done to save them ? 

[The author is indebted for the last 25 questions to Harry 
Soderman, D. Sc. of Stockholm University, Sweden and John J. 
O’Connell, Dean of Police Academy, New York, authors of “Modern 
Criminal Investigation,” and the Publishers Funk and Wagnalls 
Company, New York and London.] 

XVIII. As to First Information Report 

1. Was there any delay in F. I. K. ? 1924 A. 441, 25 Cr. L. J. 93, 
1924 C. 975 : 51 C. 924, 27 Cr. L. J. 225, 42 C. 784. 

2. Was the accused’s name mentioned in the F. I. R. ? 98 I C. 
892 : 27 Cr. L. J. 492. 

3. Were the names of the witnesses mentioned in the F. I. R. ? 1922 
L. 28, 1933 L. 1005, 1928 L. 57, 1938 L. 507, 
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4. Was the F. I. R. ^iven bv one who was an eye-witness ? 1026 
L. 399 : 27 Cr. L. J. 544, 1033 L.'l052. 

5. Was tlK* accused’s name omitted in tlie F. 1. R. altlioiigh it was 
known to the maker ? 1027 L. 140. 1020 N. 222, 1031 S. 13, 1022 P. 712, 
1921 L. 28, 1938 L. 880. 

6. Whether the F. I. R. was given to the oflicer in cliarge of the 
Police Station ? 1028 C. 771, 42 M. 446, 1033 P. 547. 

7. Whether the information was given to the Deputy 
Superintedent of Police ? 1023 M. 304. 

8. Wliether the first information report was given at two dilTerent 
places? 58 C. 1312 ; 1031 C. 745, 2 P. 517, 1036 P. 11:36 Cr. L. 
J, 235. 

9. IVas there any discrepancy between the F. I. R. and subsequent 
evidence? 1931 L. 157, 1933 0.148, 1935 L. 140. 1031 L. 38, 1023 

L. 685, 1922 L. 410. 

10. Was the information giv'cn to the Police by telegram ? 1928 

M. 791, 1930 L. 457, 1931 S. 13, 1935 C. 403, 1934 L. 413. 

11. Was the F. I. R. given by telephone message ? 1931 S. 13. 

12. Whether the witnesses named in the F. I. R. arc produced by 
the prosecution ? 132 C. 118 : 58 C. 1135, 1034 C. 458. If not, what is 
the reason ? 

13. Was the writer of the F. I. R. produced ? 1035 C. 458, 1920 C. 
988. If not, what is the reason ? 

14. Was the informant of F. I. U. examined as witness. 1920 C. 
988, 1934 S. 100. If not, what is tlic reason ? 

15. How far is Police Station from the scene of occurrence ? 

16. Was the F. I. R. given by an cyc-witncss ? 

17. Was the report given by the ])erson who was not an eyc-wnt- 
ness, nor heard the account from an eye-witness ? 6 L. 437 ; 1925 L. 18, 
318 P. L. R. 1913. 

18. Was tlic F. I. R. made after commencement of investigation ? 
1928 P. 634, 1923 P. 550. 

19. Was the list of stolen property given to police during investi- 
gation by police ? 1025 C. 959. 

20. Was tlic F. I. R. given by accused or one of his party ? 1921 C. 
Ill, 41 C. 601, 49 C. 167, 1935 B. 20, 1924 A. 207. 

21. Whether accused’s name was mentioned in the F. I. R. in a 
riot case ? 17 Cr. L. J. 450. 

22. Whether accused’s name was mentioned as a suspect ? 27 Cr. 
L. J. 492. 

23. Who accompanied the person giving F. I, R., to the Police 
Station ? 

24. Whether the companions of the informant gave their version to 
the Police before F. I. U. was recorded ? 

25. How long F. I. R. remained with the Police ? 

26. When was* it sent to the olfice of the S. P ? 

27. When was copy of F. I. R. sent to the Magistrate ? 

28. Was the F. I. 11. given at a late stage and after due deli- 
beration ? 95 I C. 507, 92 I. C. 209. 

29. Does the F. I. R. falsify subsequent complaint ? 29 P. W. R, 
1911 Cr. 

80. Does the F. I. R. contain details of the occurrence ? 
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XIX. In Case of Forgery. (Ss. 405 — 471, 1. P. C.) 

1 . Is the document in question false, oi* genuine ? 1926 M. 1072 
27 Cv. L. J. 994. 

2 . Was any person injured by the forgery ? 1930 P. 271 : 31 Cr. 

L. J. 1126. 

3. Was the document executed on the date which it beays ? 
1928 R. 117, 29 Cr. L. J 599. 

4. Whether it was the intention of tlie accused to secure some- 
thing to which he is legally entitled in pursuance of the forgery ? 
16 Cr. L. .J. 246, contra 16 P. R. 1885. 

5. Was the alteration in a document made to remove tlie evi- 
dence of one’s criminal misappropriation ? 36 C. 955. 

6 . ^Vas the forgery made to save the skin of oneself ? 1935 R. 

203 : 156 I. C. 888, 56 B. 488 : 1932 B. 545. 

7. Was the unauthorised signature made without any intention 
of causing injury ? 16 Cr. L. J. 76 : 26 I. C. 668. 

8 . Did the accused use oidy a blank signed paper, wlicn he had 

some sort of authority ? 1932 M. W. N. 117, 1932 P. 339, 31 Cr. 

L. J. 81. 

9. Did the accused use the forged document as genuine fraudu- 
lently ? 52 C. 881, 51 C. 469. 

10. Was the forged document ])roduecd by the jiarty or witness 
himself or it was produced under tlie orders of the Court ? 52 C. 881, 
1926 C. 89, 36 I\I. 387, 36 M. 393. 1935 A. 940. 

11. Whether tlic accused is found in possession of some other 

forged documents ? 11 Bom. H. C. R. 90. 

12. For further questions, see Handwriting Expert. 

XX. In Case of Kidnapping, under S. 363 I. P. C. 


1. What is the age of the girl, whether she is over 16 years ? 
(Prosecution must prove that the girl is under 16 years). 1931 L. 19, 
22 !♦ C* 590, 

2. Did the accused plead that the girl was over 16 years ? (It is 

no defence). 1929 A. 82, 1929 P. 651. 

3. Was the girl in charge of any person ? 36 M. 453. 

4. Was the girl seduced with the connivance of the mother ? 14 

C. L. J. 109. ^ • *1 

5. Was the girl a consenting party and was active abetter in tlic 

abduction ? 23 I. C. 473, 37 A. 624. 

6. Did the girl voluntarily leave her guardian s house and meet 

the accused on the way ? 23 I. C. 473, 37 A. 624, 2 A, 694, but see 

7. Was the girl betrothed to the accused ?4 ^V. R. 7. 

8. Was the kidnapping or abduction committed from the lawful 

guardian ? 1932 A. 776 : 34 Cr. L. J. 100. 

9. Did tlie girl leave the protection of the guardian or parents 

voluntarily and stayed with the accused of her own accord ? 37 A. 624, 

1923 L. 330 : 24 Cr. L. J. 564. , *i r *i 9 ir 

10. Was the girl driven out from the house by the father { 16 

I. C. 166 ; 13 Cr. L. J. 598. , > r 

11. Was the girl living with her lawful guardian? 3 L. 1013, 24 


M. 1084. ^ , 

12. Whether the accused took the girl 

188 : 1929 A. 585, 1928 P. 159. (Kidnapping 

1926 P. 493, 27 C. 1041, 26 M. 454. 


from an abductor 
is not a continuing 


? 51 A. 

offence.) 
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13. Is the girl a mere waif, or stray ? 49 I. C. 48. 

14. Was tlie girl removed with the consent of the guardian ? 36 

M. 4a3. 

15. Whether the girl is orphan ? 2 N. W. P. H. C. R. 286. 

XXI. Grievous Hurt (Ss. 325-326, 1. P. C.) 

1. Did you consider that the injuries inflicted have been caused 
by the weapon present in the Court ? 

2. Could this wouiul be caused by some otlicr weapon ? 

3. Can it be caused by fall on any sharp-edged thing ? 

4. Is it possible for such wound to have been inflicted by any 
one on his own person ? 

5. Could this incised wound be caused by blunt weapon, especial- 
ly wiien the blow was on the part of the body where the skin is slrech- 
ed tightly over the bone, r.g., skull or elbow or pubic region ? See 
Taylor’s Med. Jur. and Prem's Criminal Practice. 

6. What was the direction of the wound ? 

7. Can you form an opinion as to the position of the person in- 
flicting such wound >vith respect to the injured person ? 

8. Did the incised wound end on the same side as the hand em- 
ployed ? XSec Prem’s Criminal Practice — Wound. 37-C). 

9. Did the wound tail off at one end into the superficial scretch 
and was in the accessible position on the left side in case of right-hand- 
ed man and thus the wounds were self-inflicted ? See Lyon’s Jur„ 
1935 Ed., p. 238. 

10. Is their correspondence in situation between cuts on the 
clothes and wounds on tlie body ? If not, then were they not self-in- 
flicted ? Lyon’s Jur., 1904 Ed., p. 160. 

11. Was the weapon found tightly elapsed in the hand of the 
dead body ? 

12. Was there any blood stains on the back of the iiand, timmb 
and first finger ? Lyon’s Med, Jur., 1935 Ed., p. 232. 

13. Were the wounds of slight nature and were inflicted on those 
regions of the body wliich are not considered vital ? See Lyon’s Jur., 
1935 Ed„ p. 238. 

14. Arc not the wounds inflicted with Ids own hands ? Are they 
not such as to support false charge ? 

15. Was the injured person suffering from diseased spleen ? 
2 A, 766, 8 A. 776, 

16. How long was the injured person in hospital ? 

XXII. In Case of Gun-firing. 

1. What was the direction of the wound ? 

2. Did the position of the wound show that the gun did not dis- 
charge close to the body or at some distance from it ? 

3. What was the colour of the wound ? 

4. Did you find any slug bullet, wads, etc., in the wound ? 

5. What was the distance of the firearm discharged ? 

6. Was not the gun-shot wound self-inflicted being on a nou-vitnl 
part ? Taylor’s Med. Jur, 1928 Kd., p. 544. 

7. Was the wound on the temple of the same side as the hand 
used in shooting ? Lyon’.s Jur., 1935 Ed„ p. 234. 

8. What svas the direction of the firearm discharged ? 

0. Were the wounds straight or slanting ? 
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10. Wliilt was tlic position of the assailant at the time the weapon 
was discharged ? 

11. AVas the firearm discharged accidentally? Lyon’s Jur., 1935 
Ed., p. 234. 

12. What was the number of the shots used ? 

13. Were there any marks on the dress, if so, what was their 
sizes ? 

14. Did you examine the gun ? 

15. When was the firearm discharged ? 

1(>. AVhen was the gim-sliot wound inflicted ? 

IT. Was there any swelling, .sloughing or supporation ? 

18. AVas the wound dangerous to life ? 

19. AA’hethcr the wound was due to accident, suicide or 


homicide. 

20. How long could the victim survive after the wound ? 

21. Could he walk after the inllietion of wound ? Could he talk 
after the infliction ? If so, for how long ? 

22. AVliat is the distance beyond which the missile fired from a 
])artieular firearm ceased to be dangerous ? 

23. AA’hat is the range of the particular gun ])rcsent in Court ? 

24. Is it possible that one bullet could cause more than one 
wounds ? 

Sec Taylor's ,Tur. 192S Ed., p. 1. 

25. Is it possible that shots could be fired from a pistol or re- 
volver ? »S't’C Prem’s (’riminal Practice (AAound). 


XXIII. Regarding Identification. 

1. AA’hat was the distance of the person identified ? Sec Prem’s 
Criminal Practice. 

2. AAdicthcr witness had sufficient opportunity to see the features, 
of the accused ? 

3. AA’hcthcr there was sufficient light ? 1934 C. 744, 1929 A. 928. 

4. AA’hat was the ]>osition of light, whether in front or back of 
tlic accused ? 

5. AA’hctber the witness is far-sighted, short-sighted or of weak 
sight ? 

0. AA’hether the witness knew the accusctl before ? 1929 A. 928. 

If so. whether lie gave either bis name to the police before the 
identification? .SVr 1929 P. 517 : 31 Cr. L. .1. 421, 11 Cr. L. J. 623 : 
8 I. C. 317. 

7. AVhether witness saw the accused after the crime and before 
identification? 1936 A. 373. 

8. AAfiicther witness had full opportunity to sec the accused or 
whether his mind was riv'ctted to .some other details of the occurrence ? 
1929 A. 928 : 31 Cr. L. J. 206. 

9. In daeoity or robbery cases, whether witness was put in fear 

of death or bodilv injury and wlictlier witness was terrified at the time 
of occurrence ? 1927 C. 820. 1933 L. 299, 27 Cr. L. J. 492. 

10. AAniclhcr witness had some opportunity to sec the accused 
ju.st before iden fification parade in Police Station or Court or jail? 
1935 L. 230. 

11. AVhether accused bad some distinguishing mark e.g., scar on 
the face or any other peculiaritv by which he could be easily identified ? 
1925 L. 19 : .5 L. 396 : 27 Cr. L. J. 170, 1935 A. 592. 

12. In identification parade, how many outsiders were mixed up 
with the accused ? 
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[Note. The minimum desirable proportion is of five outsiders to 
one accused. 1935 A. 65‘2, Ten outsiders. 1936 A. 373.] 

13. Whether the outsiders mixed in the identification parade 
were of the same age or of din'erent ages and nationalities ? 34 Cr. L. 

J. 714 : 1933 L. 308, 20 Cr. L. J. 129 ; 106 I. C. 721. 

14. Whether accused changed places in the identification parade, 
after each witness came to identify ? 0 Mys. L. J. 385, 29 Cr. L. J. 
129 : lOGl. C. 721, 

15. Whether accused changed clothes in the identification parade, y' 
after each witness came to identify ? 29 CT. L. J. 129 : 106 I. C. 721. 

16. Wlietlicr there were some ])oliecmen in plain clothes in the 
identification parade ? 1930 L. 409 : 162 1. C. 909. 

17. Whether witness took slight impression of the accused at 
the time of occurrence ? 1929 A. 928. 

18. Whether the attention of the witness was particularly drawn 

to a specified object or person ? 1929 A. 928 : 31 Cr. L. J. 206. 

19. Whether faces of the accused were muffled at the time of 
occurrence ? 

20. Whether witness identified the accused by voice, gait, or any 
other peculiarity ? 1928 L. 925 : 29 (V. L. J. 758. 

21. How long after the arrest of the accused, the identification 

parade was held ? 1924 A. 645 : 20 Cr. L. J. 501. 

22. Whether there was delay in identification parade. 1928 P. 

59 : 28 Cr. L. J. 805, 1924 A. 645 : 1935 L. 140. 

23. Whether there were mistakes in identifying the accused ? 
1932 O. 287 : 141 I. C. 511, 1030 A. 373. 

24. Whether occurrence was on dark night ? 93 I. C. 892 : 27 Cr. 

L. J. 492, 1930 0. 00 : 31 Cr. L. J. 089, 1925 L. 426 : 26 Cr. L. J. 693, 
1935 L. 146. 

25. VLow long after the occurrence, witness identified the 
accused? [If the night is dark it is difiicult to identify accused after 
2 or 3 months. 1925 L. 426, 1035 L. 140.] 1928 C. 430 : 29 Cr. L. 

J. 1009. 

26. Whether witness attended the first, second or third parade ? 
1934 L. 041. 

27. Whether witness gave description of the accused previous 
to identification. 1925 L. 426 : 26 Cr. L. J. 693. 

28. Whether witness can identify accused in Court, although he 

did so in jail ? 1927 O. 869 : 29 Cr. L. J. 129. 7 L. 91, 1923 A. 223 

mo O. 455, 1927 O. 508, 1921 A. 215. 1925 L. 137. 

\ 29. Whether witness is illiterate villager or educated ? [Illiterate 

villeger is more observant than an educated person. 1928 0. 430: 29 
Cr. L. J. 1009, 1930 O. 455.] 

30. Whether witness only identified in Court and not in jail?! 
1928 L. 602, 1923 L. 161, 1936 Pesh. 166. 

81. Whether witness only identified in jail and not in Court ? 
1980 A. 746 : 32 Cr. L. J. 152. 

82. Whether any police constable was present in the room whore 
identification was held ? 1934 L. 692. 

88. Whether it was moonlit night ? 1932 O. 99 : 33 Cr. L. J. 
88X, 1986 R. CO, 
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31. Whetlicr accused objected at the time of identification parade 
tliat th’ i'l^atifving witness knew him before ? 1335 O. 22G : 35 
C r. L. J. SS!), IIS I. C. 1102. 1935 L. 230 : 35 Cr. L. .1. 1180. 

35, Whether due precautions were taken at the identification 


parade ? 1022 L. 31 : 23 Cr. L. J. 119. 

3G. Whether identifying witness made anv statement at the time 
of identification parade ? 1927 A. 163, 1931 L* Gll, 1925 L. 19, 1921 

A. 215. 1925 L. 137. 


37, ^Vllethe^ identifying marks were told by police to the witnes- 


ses ? 1028 L. 721 : 29 Cr. L. J. G97. 

38. Whether accused was shown to witness before identification 
parade ? 1035 L. 230 , 35 Cr. L. J. 1180. 

30. Whether at the parade more “wrong persons” were picked 
out ? 1933 O. 19 : 31 Cr. L. J. 382. 1935 A. 177. 

10. Whether first group of identifj'ing witnesses had talk with 
the second grou]) of witnesses who identified the accused at the second 
identification parade ? 

11. How long before the identification parade were you called to 


identify ? 

12, Did you identify inside the Police Station ? 

13. When was the accused arrested ? 

11. Was he remanded to custody after the arrest ? 

15, How long was the accused with the Police after the arrest 
and before identification ? 

IG. Were you called to the Police Station for identification 


parade ? 

17. Did you go inside the Police Station to inquire when the 
idculification para<le will be held ? 


(It must be ascertained from the Police Ollieer that the accused was 
then in tlie lock-up). 


18. Did you pass by the lock-up ? 

19. How long did you stay in the Police Station ? 

50. After how long the identification parade was held ? 

XXIV. In Case of Insanity— (to Doctor) 

1. How long did you keep the accused under medical observa- 
tion ? , , . • 

2. Did you examine the accused on this occasion or on some 

other occasion as well ? , , , o 

3. How long had he suffered from mental trouble then t 
1, Do you think he understands the obligation of oath ? 

5. Do you tliink he can give evidence in a Court of law ? 

G. Docs lie jqipear to have had any jircvious attack of insanity ? 

7. Is he subject to insane delusions ? 

8. Do you think he is able to plead to the offence of which he now 
stands accused ? Give reasons. 

9. Wliat is the general character of the delusions ? 

10. Is he harmless or dangerous ? 

11. What arc the causes of his insanity ? 

12. Is the insanity congenital or accidental ? 

13. Do you think'that his insanity is of hereditary origin ? 

11. If in your ojiinion. the accused Is feigning insanity, what are 

the grounds for your belief ? 
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Docs he now 


display any sign of homicidal 


or suicidal 


16. Can he manage Ins dress ? 

17. Do you know tlic diirercnee between the medical and legal 
insanity ? 1923 L. 508. 


18. Does the accused say that he is insane ? 

19. Is his sleep disturbed or sound ? 

20. Is there any intelligent understanding of the conversation 
affecting him ? 

21. What are his eccentricities and unusual habits ? 

22. Can he write connected sentences ? 

23. Did you acquaint yourself with the personal history of the 
accused ? 


24. 


nic 


Was he ever cecentric, melonchoHac, degenerate, iicurasthe- 


25. Is he dangerous or hannfid to his friends and relations ? 

26. Does he try to escape from Jail ? 

XXV. In Case of Insanity — (to a Layman) 

1. Did the accused try to run away after the commission of the 
crime ? 


2. Did the accused show any remorse after the crime ? 

3. Was the accused moody and irritable before the crime ? 

4. Did the accused enjoy good bodily health ? 

5. Was he eccentric in his manners ? 

6. Did the accused keep on wearing the blood-stained clothes till 
the arrival of the Police ? 1932 L. 260. 

7. Was there any motive for the crime ? 

8. Did he try to cause injury to his friends and relatives ? 

9. Was he subject to delusions ? 1929 C. 1, 28 C. 613, 23 C. 604. 

10. Did he try to destroy the evidence of his crime ? 

11. Was any government official or Police Officer present at the 
time of occurrence ? 

12. ^ Was he labouring under such a defect of reason from disease 
of the mind that he did now know the nature and quality of the act he 
was doing ? 1932 A. 283. 


18. Whether he was in such a state of mind that he would have 
committed the act even if the policeman had been at his elbow ? 1928 

C. 288, 114 I. C. 159. 


14. 

15. 

16. 
N. 807. 

17. 

18. 
mania ? 

19. 

faculties 

20 . 
21 . 

22 . 

28. 

24. 

25. 


When did he have any lucid intervals ? 

Did he assault some strangers ? 1935 O. 143. 

Did the accused attack his children and other relations ? 1933 

Was the accused suffering from hallucinations ? 

Was the accused suffering from meloncholiac or homicidal 

Wa^ his unsoundness of mind such as to impair cocnative 
of the accused ? 30 P. R. 1878. 

Could he distinguish right from wrong. 9 Mys. L. J. 28. 

Did he have good sleep or a disturbed one ? 

Did he admit his insanity ? 

he write connected sentences ? 

Did he acknowledge the crime to the police and the public ? 
Did he attempt to conceal the traces of his crime ? 
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XXVI. In Case of Maintenanc, under S. 488, Cr. P. C. 

1. Is the complainant legally married wife of the accused? 1934 

M 323 

2. When was the marriage held ? 1932 C. 8G6. 

3. Whether husband has neglected or refused to maintain her ? 
1930 L. 886, 26 Cr. L. J. 128. 

4. Does the husband offer to maintain her as wife ? 1930 L. 665. 

5. Does the wife refuse to go back to her husband without good 
reasons ? 1930 L. 665. 

6. Does the husband ill-treat his w’ife ? 46 A. 877. 

7. Is the wife guilty of adultery ? 1926 O. 604. 

8. Is the husband guilty of adultery ? 20 M. 470. 

9. What is the annual income of the husband ? 1926 M. 346. 

10. What are the necessities of the wife, e.g., food, clothing, and 
lodging? 1933 M. 688 (1) : 56 M. 913. 

11. Was there any compromise between husband and wife 
regarding maintenance ? 1926 L. 469, 1930 L. 524. 

12. Whether the parties had consented to live separately ? 1932 

L. 349 : 33 Cr. L. J. 488. 

13. Is there a decree for restitution of conjugal rights ? 1931 R. 

Ill, 1934 R. 39 : 35 Cr. L. J. 813. 

14. Does the wife decline to go to her husband’s house ? 30 

Cr. L. J. 801» 

15. Is the application against the husband or against husband’s 
father ? 1931 L. 532 : 32 Cr. L. J. 1175. 

16. Docs the husband or the father of child live within the juris- 
diction of the Magistrate ? 54 B, 548, 1927 A. 291 : 49 A. 479, 1932 N. 
85 (2), 24 C. 638. 

17. Was the wife deserted by tlic husband ? 1932 L. 301. 

18 Docs the wife refuse to go back merely because there 
is a co-wife ? 14 P. R. 1901 Cr., 1927 L. 168, 1926 L. 353 : 27 Cr. L. 

^ ^^^19 Does the wife refuse to go hack because the husband has 

married ai^ain ? *25 Cr. L. J. 453, 7 M. 187, 12 P. R. 1914 Cr. 

20. Has the luisbaiid changed his religion ? 1926 S. 278 : 27 Cr. 

^ 21 Whether the child can maintain himself? 1933 L. 1026. 

XXVII. In Case of Murder 

1 Is the name of the accused mentioned in the First Information 
Report ? 1927 L. 151, 1930 B. 294, 1922 L. 28,1928 P. 359, but see 

2 . Was there any delay in First Information Report? 1929 C. 975 : 
51 C. 924, 92 I.C, 209, 1926 L. 496. (AVe Prem’s Criminal Practice— First 
Information Report — 16). 

3. Whether the names of the ]>rosccution witnesses were mentioned 
in the First Information Report ? 1933 L. 1005, 1920 L. 757, 29 Cn L» J. 
378, 1928 L. 507, 1926 L. 369. 

4. Is the story told by the prosecution witnesses dillerent trom 
that given in the First Information Report ? 1931 L. 157, 1928 L. 385, 
1922 L. 416. 

5. Was there any motive for murder ? 1927 L. 74, 1932 L. 195, 7 

L. 184, 1932 L. 394. 
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6. Are the witnesses untruthful as to the greater part of their 
evidence ? 1930 O. 460 : 32 Cr. L. J. 94. 

7. Has the witness improved upon his former statement? 212 
P. L. R. 1915, 1934 N. 204. 

8. Was the material witnes.s not produced ? 1929 P. 275 : 8 

P. 279. 


9. Did the W'itncss give information or disclose the crime without 
delay ? 1934 C. 678, 26 M. 1. 

10. Is the witness interested ? 92 I. C. 175 ; 27 Cr. L. J. 223, 

1922 L. 76. 

11. Is there padding o f evidence by the prosecution ? 1936 L. 
380 : 37 Cr. L. J. 562! 

12. How long before the death, the deceased made the dving 
declaration ? 1933 N. 136, 4 L. 451. 

13. Were the accused and the deceased last seen together ? 1932 

L. 43, 1922 L. 171. 

14. Whether the common intention of the unlawful assembly 

was to cause grievous hurts only ? 60 I. C. 679 : 22 Cr. L. J. 279, 

15. With what weapons were different accused armed ? 1935 O. 
52, 36 Cr. L. J. 268. 

16. Was the fatal blow given by one of the accused and without 
pre-meditation ? 12 L. 442. 

17. Was the body of the deceased satisfactorily identified ? 1924 

L. 168, 1923 L. 40, 15 P. W. R. 1915 (Cr.). 

18. Is the prosecution evidence inconsistent with the medical 
evidence ? 1924 L. 561, 25 Cr. L. J. 573. 

19. Did the deceased name tlic accused as one of the assailants 

after the attack ? 1933 R. 95 : 34 Cr. L. J. 747. 

20. Whether the circumstantial evidence is capable of some con- 
struction in favour of the accused ? 54 M. 931 . 

21. Was the body of the deceased not found ? 1935 L. 806. 

22. Whether the blood-stains were found on the clothes of the 
accused ? 1929 S. 179, 1920 B. 513 : 27 Cr. L. J. 1140. 

23. Whether the blood-stains were on the clothes of a Zemindar ? 
181 P. L. R. 113, 67 P. L. R. 1913, 1925 L. 526, 1936 L. 335. 

24. Whether the accused died of shock from simple iniurv ? 1929 
L. 456 : 30 Cr. L. J. 368. 

J J o the death of person was caused believing him to be 

dead ? 42 L. 547, 1923 A. 545. 

26. Wlielher the blow was given in drunken brawl ? 1934 

Ij. 477, 


T n a^^cused admitted his guilt to the villagers ? li 

I. C. 737 : SO Cr. L. J. 829, 1938 L. 858, 1932 O. 324. If so, what wei 
the exact words used ? 


accused point out the dead body ? 1936 L. 558. 

29. Whether there is sufficient corroboration of approver’s testi- 
mony ? 1022 L. 811. 

30. Did the accused point out the place from wliere the property 

Belonging to the deceased was recovered ? 00 L C. 849 : 27 Cr. 

Xi* J* 998t ' 


accused were present at the scene of occi 
iTc W N ^1085^"* evidence as to who fired the sho 

1982 important evidence withheld by the prosecutior 


ft 
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33. Did the accused exercise his right of private defence ? 1927 

L. 286, 1927 C. ; 24. 

34. Did the accused apprehend death or grievous hurt from 
the deceased ? 1925 A. 319, 1929 L. 443, 1925 L. 370, 15 C. 671. {See 
Prem’s Criminal Practice — Riglit of private defence). 

35. Were the injuries sullicient to cause death ? 1932 

O. 180. 

30. To what part of the body the injuries were caused ? 24 I. C. 

601. 1930 L. 490, 1928 L. 93. 

37. What was the weapon used and to what part of the body ? 
13 Cr. L. J. 145, see 1930 L. 154. 

38. Who gave the fatal blow ? 1932 L. 189, 1931 L. 538. 

39. Was the injury caused in a sudden quarrel ? 1926 L. 219, 
1933 L. 664. 

40. Was the stolen property of the deceased found with the accus- 
ed or pointed out by the accused ? 1924 L. 109, 27 Cr. L. J. 993, 1936 

N. 200, 1936 N. 23, 1934 N. 71. 

41. Was the random blow given in the heat of fight ? 1931 M. 

W. N. 1320. 

42. Was there grave and sudden provocation ? 1927 L. 729, 1923 
L. 312, 29 Cr. L. J. 41, 108 I. C. 902. 

43. Do the witnesses give explanation regarding the injuries 

caused to the accused ? 27 Cr. L. J. 821. 

44. \Vhat was the manner of death ? Is there any doubt about it ? 
10 L. 876, 1930 L. 259. 

45. Were the blows given on legs and other parts which are not 
vital ? 1929 L. 157 ; 10 L. 477. 

46. Was only a single blow given ? 5 P. R. 1893. 

47. Was the death caused by beating with hands and fist ? 1933 

L. 883. 

48. Was the chkavi or axe blow given from the wrong side and 
not with sharp end ? 

XXVIII. In Case of Rape. 

1. Was the woman a consenting party ? 12 I. C. 848, 1927 L. 858, 
1931 L. 401. 

2. Were there any marks of resistance on the body of the 

accused ? 1924 L. 669 ; 25 Cr. L. J. 74. 

3. Were there any marks of struggling with the woman ? 75 I. C. 

986, 25 Cr. L. J. 74. 

4. What is the age of the accused, whether below ten years of 

age ? 1935 R. 393, 27 A. 187. 

5. Is the aecused suffering from gonorrhoea or syphilis ? 29 Cr. 

L. J. 12 : 106 I. C. 348. 

6. Was the woman also suffering from gonorrhoea or syphilis ? 

7. IVhat was the duration of the disease in both cases ? Is it 
possible that the accused should have communicated gonorrhoea or 
syphilis to the woman ? 

8. Did the woman make complaint to the relatives immediately 

after the rape ? 1925 N. 674, S. 8 (A) Evidence Act. Was the girl 

crying after rape ? 1925 N. 74, 1926 P. 58. 

9. Is the testimony of the girl corroborated by some other evi- 
dence ? 1934 C. 7 : 38 C. W. N. 108. 

10. Was there any vulval penetration ? 1923 L. 36 : 26 Cr. L. 

J. 1185. 
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11. Was there trace of semen on the loin cloLli of llic man and 
on the garment of the Avonian ? 1930 L. 193. 

12. Is there report of the Chemical Examiner regarding the pre- 
sence of semen? 1930 L. 193. 

13. Is the woman of immoral character ? 1926 C. 320 : 27 Cr. 

L. J. 263. 

14. Was hymen ruptured V 1934 L. 797. 

15. What was the time, place and tlic surroundings ? 

16. Was the girl more than 16 years of age ? Taylor’s Med. Jur., 
Ed. 1928, p. 130. (In such cjises juries arc very prone to think ‘-there 
can be no smoke without fire.”) 

17. Was the woman of ordinary strength and in full possession of 
her senses? Lyon’s Med. Jur., Ed. 1904, p. 247, 

18. Were there any small abrasions corresponding to the finger 
marks about the arm. Taylor’s Jur., Ed 1928, p. 360. 

19. In the Chemical Examiner’s report, was the discliarge of 

penis mixed with whitish discharge from tlie vagina ? 1933 O. 148 : 33 

Cr. L. J. 298. 

20. Was the woman examined medically several days after the 
occurrence ? 1935 N. 69. 

21. Were there any marks on the private part of the woman? 
1935 L. 8, 36 Cr. L. J. 428. 

22. Were there any marks of resistance on the aggressor ? 1935 

L. 8. 36 Cr. L. J. 428. 

23. Is the accused impotent or physically unfit? (1896 Rep. 
Cr. C. 865). 

24. Has the husband of the woman some grudge against the 
accused ? Lyon’s Jur., 1935 Ed., p. 375. 

25. Is the prosecution lodged by the girl in order to avoid her 
shame by turning the pity and sympathy of her relatives and acquaint- 
ances ? Criminal Investigation by Hans Gross, 1906 Ed., p. 18. 

26. ^Vas the accused cliarged witli rape after acquittal from 
abduction ? 1930 B. 360 : 82 Cr. L. J. 205. 

27. Is the woman married or subjected to intercourse ? 

28. Was tlicre intercourse by husband before medical exami- 
nation ? 

29. Was the door of the room chained from inside ? 

80. Was the trousers or pyjama of accused hung on some nail 
or peg ? 

81. What is the age of woman, whether too old, and what is the 
age of accused, whether too young ? 

32. Is the accused married or was his wife living with him ? 

33. Did the woman scrcan or cry before the act ? 

84. Did the woman enjoy the act of intercourse ? 

85. Was semen found in the vagina ? 

80. When was the woman medically examined ? 

XXIX. In Case of Rioting. 

1. Is the accused mentioned in the First Information Report ? 107 
P. R. 116 : 17 Cr. L. J. 450, 31 Cr. L. J. 468, 

2. Are there any injuries on the body of tlie accused ? 1084 A. 

781, 107 A. lie, 1931 A. 439, 1931 A. 712. 

^ accused acting in exercise of the right of private 

T defence ? 1082 P. 215. 
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4. Is there any uninterested evidenee besides the persons whn 

actually took part in riot ? 1927 L. 617 : 28 Cr. L. J. 685. 

5. Is the part assigned to the particular aceused falsified bv 

medical evidence ? 1927 L. 617. ^ 

6. What was the common object of the accused? 3L lAi • 
1922 L.l. 

7. Was the assault an isolated or independent one bv some 

persons ? 1933 L. 935 (2). ^ 

8. In a communal riot is there any disinterested person ’ 1925 A 

134. 1922 A. 314, 1932 M. W. N. 427. . ‘ 

0. Was the figlit a sudden one ? 5 N. W. P. H. C. R. 208. 

10. ^Vhat was the number of the accused ? Were some of the 

five accused acquitted ? 1923 L. 692, but see 1926 L. 521. 

11. Whether the accused was maintaining his own right and 
enforcing it ? 1027 P. 96. 

12. Whetlier the accusad was in possession of property in dispute 

and was maintaining his right ? 1923 P. 361, 1933 P. 299. 

13. Whether the accused assembled after hearing cpy for help ’ 
1928 P.498. 

14. How many people collected at the time ? Who were they ? 

15. Who rescued the injured ? 

XXX. In Case of Poisoning (to Medical Witness) 

1. Did you observe any marks of violence on the body ? 

2. Did you observe any unusual appearance on examination of 
the body ? If so, to what do you attribute tliose appearances, whether 
to disease, poison or other cause ? 

3. If the appearance was due to some poison, then to what class 
of poison ? 

4. Do you know of any disease in which tlie post-mortem appear- 
ance arc similar to those observed in this case ? 

5. What were symptoms of the disease in the living body, if the 
appearance was the result of disease ? 

6. What are the usual post-mortem appearances in tlie case of this 
particular j)oisoning ? 

7. Is it not possible that the, appearances may have been the 
result of spontaneous changes in the stomach after death ? 

8. What is the usual period of time after whicli the symptoms 
begin to appear after taking the poison ? 

9. How long a person should live after taking this poison ? 

10. What was the quantity of the poison discovered in the body ? 

11. Did you send the contents of post-mortem and bowels to 
Cliemical Examiner and did you get them sealed up in your presence ? 

12. Did you ever give your opinion in a poisoning case before ? 
If so, in how many cases ? 

13. What was the poison, that was administered in that case ? 

In Case of Poisoning (To a Non-professional Witness) 

1. Did you notice the symptoms of the deceased before death? 
When did the symptoms appear ? 

2. Were there anj^ changes in the symptoms during that 
interval ? 

3. How long before the appearance of symptoms did he take his 
meals ? 

4. What did he take in his meals ? 
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5. Did the deceased ever suffer from a similar attack before ? 

6. What was the condition of the tongue ? 

7. Did lie complain of pain in the stomach ? 

8. Did he feel very thirsty ? 

9. Did he faint ? 

10. Did he complain of giddiness or lieadache ? 

11. Was there any vomitting ? 

12. Was there any purge ? 

13. Was he restless ? 

14. Did he have any delerium ? 

15. Did he have any convulsion ? 

16. Did he complain of any unusual taste in his food or water ? 

17. Did he complain of parching of tongue or burning in the 
mouth or his throat ? 

18. Did he complain of his limbs getting numb ? 

19. Did he complain of suffocation ? 

20. Were his hands clenched ? 

21. Was his bead bent backward after some con\mlsive ferk ? 

22. Did his body become stiff? 

23. Did he feel pleasurable excitement in the beginning ? 

24. Were liis pupils contracted ? 

25. Was there any yawning or sneezing ? 

26. Was there violent pain in the abdomen ? 

27. Was his tongue white and shrivelled ? 

28. Was the respiration difficult ? 

29. Was there any blood mi.xed with vomitting ? 

XXXI. In Case of Strangulation 

1. Did you observe any marks of violence upon the body ? 

2. Were there any unnatural appearances on examining the body 

at the time of post-wor/m ? ^ 

3. Whether tlie marks on the neck were caused before or after 
death ? 


4. Will you describe the mark on the neck ? 

5. What was the colour of the marks left on the neck ? 

6. Did the marks correspond to the shape of fingers ? 

7. Whether the marks were on one side of the neck or both ? 

8. What were post-mortem appearances you observed ? 

9. Was there any blood from the mouth and nostrils ? 

10. Could the marks which you observed, have been caused bv 
rope or other article now present in Court ? ^ 

II* By what article, in your opinion, the deceased was strangled ? 

^ of * Person is hanged by hand- 

kerchief, or tightly fitting collar round the neck, a mark resembling that 
of strangulation may be produced ? 

13. Was this strangulation due to accident, suicide or homicide ^ 

14. Do you think that tlie rope produced in the Court could havp 
supported the weight of the body ? 

15. Was the pressure on the neck exercised by means of finger nails 

or a hard or resisting substance ? ® 

16. Were there any abrasion on the front of the neck ? 

17. What was the coloiu- of the voriiitting matter, whether black 

blue or deep green ? * 

18. Was the deceased addicted to opium, arsenic, cocaine ? 

19. Did he give out the cause of the trouble ? 
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XKXII. In Sodomy or Unnatural Ofience 

1. Was there any delay in medical examination of the complain- 
ant ? 1932 L. 345 ; 13 L. 573. 

2. Is the story of the complainant corroborated by any testi- 
mony ? 73 P. L. R. 1918 ; 47 I. C. 670. 

3. Were there marks of violence on the anus ? 

4. Were there any marks of violence on the private parts of the 
accused ? 

5. Was there penetration of the male organ ? 

6. Was the accused spent before he could thrust lUs organ ? 1834 

S. 206. 

7. Is the accused impotent ? 

8. Were there stains of semen on the loin cloth of the accused or 
the victim ? 10 L. 794. 

9. Is the place of occurrence near some road or any other place 
which is frequented by the public ? 

10. Did the complainant cry or scream ? 

11. Was there any mark of struggle on the accused or the 
complainant ? 

12. Was any cloth torn during struggle ? 

13. Does the accused habitually practice sodomy ? 

14. Is the complainant a habitually passive agent ? (The skin 
around the anus may be found to have assumed a smooth appearance, 
instead of showing the usual series of folds). Lyon's Med. Jur., 1904 
Ed., pp. 261-262. 

15. Is the anus funnel-like or of trumpet shape ? Lyon’s Jur., 
1928 Ed„ pp. 283-284. 

16. Are there triangular sodomitic wounds ? Lyon’s Jur., 1928 
Ed., pp. 283-284. 

17. Was there cancer about the anus or gonorrhoeal discharge 
from the rectum ? Lyon’s Jur., 1928 Ed., pp. 283-284. 

18. Have the complainant or his relations any grudge against the 

accused and motive to implicate him falsely ? 1926 L. 375 : 27 

Cr. L. J. 593. 

XXXni. In Theft Cases. (Under S. 379, I. P. C.) 

1. Does the stolen property belong to the complainant ? 

2 Does the accused claim the property under bona fide claim of 
right ? 44 C. 06, 1929 P. 86, 1935 S. 115, 1935 A. 214, 1935 C. 675. 

3. Was there consent by the person in charge of the property r 

4 C. 366. . ,.11 

4. Was the property removed forcibly with a view to realize legal 

dues ? 1921 P. 390 : 22 Cr. L. J. 224. moo 

5. Was the property taken away openly ? 1934 F. 4Ji, 

P 86 

6 . Did the accused take away the property which jointly belong- 
ed to him ? 10 M. 186, 1 Weir 79. - , . j. 9 io 

7. Did the servant act under the orders of his master T 

8. Was the property res nullius ? 8 A. 51, 9 A. 348, 17 C. 852. 

9. Was the possession recent and exclusive ? 129 S. 9 : 29 Cr. 

L. J. 924. , _ 

10. Is the property identifiable ? 194 P. L. R. 191— 
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1j. Were distinctive names of the stolen good given in the list of 
stolen articles ? 1921 P. 190. 

12. Were the stolen goods of common pattern ? 1923 L. 36. 22 

P. W. R. 1012. 

13. Were the stolen articles of ordinary make and there was 
nothing peculiar in them ? 13 Cr. L. J. 555, 81 1. C. 48. 

14. Did the stolen property consist of crops and grain ? 57 

I. C. 113. 

15. Did the stolen property consist of cloth ? 1922 A. 24, 

1 L. 102. 

16. Did the stolen property consist of cash and coins? 1926 S. 
17 : 26 Cr. L. J. 1315. 

17. Do the stolen articles consist of ornaments of conunon 

pattern ? 1926 L. 132 : 26 Cr. L. J. 1361. 

18. Is the stolen article sugar or wheat ? 9 P. 606, 94 P. L. R. 

1912. 

19. Whether shoe left at the place of occurrence belongs to the 
accused and whether it can be identified ? 1935 L. 805. 

20. Were the foot-prints of the accused covered '? 

21. How long after the theft were the foot-prints covered and 
compared with those of the accused ? 1932 L. 557 : 33 P. L. R. 691. 

22. Whether the identification of foot-prints of the accused was 
with shoes ? 73 I. C. 331 : 24 Cr. L. J. 587. 

23. Did the track of the accused lead to his village ? 33 P. R 

1868. 

24. Has the tracker knowledge about the varieties of foot-prints ? 
{See Prem’s Criminal Practice — Foot-prints). 

25. Was the stolen property found in a place accessible to others? 
e.g., a tank or jungle or verandah or a street. 1929 M. 846, 1923 L. 438 
(2) : 26 Cr. L. J. 257, 1925 A. 476 : 26 Cr. L. ,J. 1022. 

26. Was the stolen property recovered from a place not belonging 
to the accused ? 1930 L. 91, 1934 N. 54, 1938 M. 846. 

27. Was the accused living jointly in the same house with others ? 
9 Cr. L. J. 52, 6 B. 731. 

28. Was the property found in a shed which was at some distance 

from the house ? 10 B. 319, 1932 S. 180. 

29. Did the accused merely point out the place where the stolen 

property was concealed ? 1921 L. 385, 20 P. U. 1905 , 1934 S. 159 , 

1080 S* 1C8* 

80. Did the accused merely produce the stolen property from a 
jungle ? 1928 L. 438, 46 P. L. R. 1912. 

31. Did the accused point out the place of occurrence ? 1929 L. 

794. 

32. Was the accused in a custody as well as accused in the case 

when he made a statement which resulted in the discovery of stolen pro- 
perty ? 1928 P. 491, 1931 L. 278. ^ 

38. Were the places and things discovered already known to the 
78t'l»80r225, 2 ^ 0 !“"'' '' 

property already discovered in consequence of in- 
lormation another suspected person ? 1922 L. 315, 1929 S. 850 . 

T •rftQ tnoo pointed out jointly by several accused ? 1927 

lou^ 1982 297* 
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36. Was t!ie search of the accused’s house con ducted in the pre- 
sence of respectful witnesses of the locality ? 1925 R. 205, 15 Cr. L. J. 

441, 18 Cr. L. J. 1009. 

37. Was the person who entered the house to make a search got 

his own person searched ? 1933 O. 305. 

38. Was the search conducted in the presence of the occupant of 

the house ? 41 C. 350. 

39. Was the search list signed by the witnesses ? 4 L. B. R. 134, 

11 Cr. L. J. 453. 

40. Was the Police OlHcer authorised to make the search under 

S. 165, Cr. P. C. ? 38 A. 14, 6 Cr. L. J. 439. 

XXXIV. In Case of Receiving Stolen Property. (S. 411, I. P. C.) 

1. Was the stolen property found in a house jointly occupied by 
several persons ? 1922 A. 83, 57 I. C. 913, 67 I. C. 588. 

2. Was the stolen property in a room with no shutters and 

accessible to the members of the accused family ? 1925 A. 478 : 

47 A. 521. ' 

3. Was the stolen article of such a nature that it may be chang- 
ing hands ? 1921 L. 89. 

4. How long after the theft, the stolen property was found with the 
accused ? 1921 L. 89, 1923 M. 365, 1923 L. 460, 1926 L. 528. 

5. Is the property proved to be stolen property ? 52 C. 223 : 

1925 C. 666. 

6. Did the accused merely point out the plaee where the stolen 
property was found ? 1930 S. 168. 

7. Was the stolen property pointed out in a place which did not 
belong to the accused ? 17 A. 576, 46 P. L. R. 1912, 1 P. R. 1917 (Cr.), 
1930 L. 91, 1935 L. 475. 

8. Has the accused got a receipt for the purchase of the alleged 
stolen article and was in possession of the same for several months ? 
1936 O. 38. 

9. Has the accused failed to disclose the names of the thieves 
from whom he purchased the property ? 1933 L. 596 (2). 

10. Did the accused give a false account or failed to give account 
of the possession of the stolen property ? 1931 P. 85. 

11. Does the accused claim the alleged stolen property although 
he has failed to prove the claim ? 53 C. 157. 

12. Was the stolen property capable of identification ? 26 Cr. L. 

J. 1315, 16 Cr. L. J. 440. 

13 . Was the list of stolen property given to the police after the 
F. I. R. or at the time of making the F. I. R. ? 

14. Was the stolen jewellery melted into an ingot ? 39 P. R. 

1881. 

15 . Is the stolen property res nullius ? 9 A. 348, 17 C. 857, 

18 B. 212. , 

16. Was the stolen property sold by accused in open market ? 

17 . Was it sold for full value or for nominal price ? 

18. Did the accused give wrong description of himself, his father 
and the place of his residence, when selling the property ? 

For other questions, see Model Questions in Case of Theft. 
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XXXV. Regarding Track Evidence or Footprints 

1. How long after the occurrence the footprints were covered ? 
1982 L. 557. 

2. How many people collected at the scene of occurrence, when 
alarm was raised ? 

3. When was the tracker called and wlien did lie arrive ? 

4. Was the ground soft or hard or sandy ? 

5. Has the tracker any scientific knowledge of footprints ? 

6. Was the measurement taken by foot rule or by hand (fingers) ? 

7. How long after the theft were footprints compared ? 1933 

L. 299. 

8. Was the impression that of bare foot or booted foot ? 

9. Was the impression that of a person while walking or running 
or with burden ? See Prem’s Criminal Practice — “Footprints ’. 

10. Were the footprints of a person with shoes ? 24 Cr. I,. J. 587. 

11. Has the tracker any previous experience of the identification 
of footprints ? 

12. Was any block made of the footprint ? 

XXXVI. To Handwriting Expert 


1. How long you have been a handwriting expert ? From 
whom you have learnt the subject of Iiandwriting and for how long ? 

2. Can you read and write the language of the document examined 
by you ? 1933 P. 559. 

3. Did you compare the questioned document with a signature 
or some other writing ? 1925 C. 485. 

4. Whether the forgery was traced or free-hand ? 

5. Was the questioned document compared with some writing 
admitted or proved to be genuine ? 1932 B. 588, 53 C. 372, 37 C. 467. 

6. Is your evidence contradicted by another expert ? 1933 L. 885, 
1939 O. 218. 

7. What is the age of disputed writing ? 86 M. 159. Please give 

reasons. 


8. What are the chief similarities and dissimilarities in the hand 
writing ? 1921 P. C. 168. 


9. How many writings Iiave you compared since you started this 
profession ? 

10. In how many cases your evidence was believed and in how 
many cases disbelieved ? 


11 . 

self? 


Did you make enlarged photograph of these doc iments your* 


12. Did you submit a report ? If so, to whom and on what date ? 

13. How many writings of this particular language did you com- 
pare during your professional career ? 

14. Can you explain the difference in the formation of i*s, t’s or 
h’s (as the case may be) in the questioned document ? 

^ 15. Was the alignment of the writing ascendant, descendant, even, 

irregular or arched ? 

16. Was the arrangement of letters regular or irregular ? 

^ ^7,^ What was the sizing of particular letters in regard to one 

18. Was the sizing automatic ? 

10. Whether the writer kept up the relative sizing of letters in 
Words, although written large or small ? 
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'iO. Was the sizing regular or irregular, wide or narrow, large, 
medium or small ? 

21. Was the writing rapid or slow ? 

22. Was the writing regularly or evenly or irregularly spaced ? 

23. W’as the spacing extravagant, wide, medium, close or crampt ? 

2i. What was the exact width of spacing ? 

'25. Did you measure the spacing from letters to letters or from 
the end of the final stroke to the beginning stroke ? 

20. Was the spacing automatic ? 

27. Was the pen presentation vertical or angular ? 

28. What is the angle at which the ])cn was held towards the 
paper ? 

21). ^Vas the pen pressure light, heavy, medium, even, uniform or 
shaded ? 

30. What was the form, intensity, frequency and exact location of 
the shading catised by the pressure of the j)cn ? 

31. What was the execution or speed in writing ? 

32. Whether .speed was laboured, slow and drawn, slow and deli- 
berate, average, rapid or very rapid ? 

33. ^Vhat was the direction or slant in writing ? 

34. Was the style linear, oral, round, angular or square ? 

35. What was the finger movement ? 

3(3. Was Ihc style the result of combined action of the finger and 
wrist — the finger predominating ? 

37. Could the writer write a word or combination of more than 
live letters or characters in a single operation ? 

38. ^Vc^e the curves regular or irregular in different places ? 

XXXVII. In Suit for Accounts and on Account Books 

1. Are the account books regularly kept ? 

2. Is the account kept according to the set rules and current 
routine or set practice of a person ? 1925 N. 407. 

3. \Vcre the entries made from day to day or hour to hour. 27 C. 
118 (P. C.), 1927 P. 61, 1926 N. 407. 

4. Who wrote the account books ? 

5. Is tlic writer of the account books aliv’e ? 

6. Are the accounts in the form of memorandum not regularly 
kept in the course of business ? 1930 N. 24. 

7. Was the account totalled every day ? 1921 N. 133. 

8. When is tlie ledger prepared from the day book ? 

9. Did the writer of the account books have personal knowledge 
of the fact stated ? 

10. Were there blank spaces left in the account books ? 1939 

L. 412. ' 

11. Arc the account books sticthed and made in the form of Bahi 
or ledger and bound together ? 1936 M. 871, 23 I. C. 893. 

12 Arc there incorrect entries and mistakes in the account 
books ? 1932 O. 225. 

13. Arc there bogus entries in the account books ? 1928 

P. C 39. 

14. How long after the fact or transaction entries are made in 
the account books ? 5 P. 777. 

15. Were the accounts prepared by the book-keeper from only the 
memorandum supplied by the plaintiff ? 
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16. Who is the accounting parly ? 

17. Is the account book marked with pages ? 

18. Does the account book show' that some pages have been 
substituted ? 

19. Is the ink ot' tlic substitutctl pages difTerent ? 

20. Arc the expenses incurred in connection with a previous suit, 
entered in the account book ? 

21. Are the travelling expenses of the plaintiff entered ? 

XXXVUI. In Adoption Cases 

1. What ceremonies were held at the time of adoption ? 

2. Arc the parties governed by Hindu Law or custom ? 

3. Was Dutta Homani performed ? 

4. Was the ceremony of giving and taking performed ? 1936 C 1 . 

5. Was there a deed written at the time of adoption ? 1936 

in D t <lelivercd to the person adopting him ? 

J‘ /D treated as son after adoption ? 21 C. 997 (P. C.), 

CU register maintained by Primary 

School Authorities ? 1934 N. l. ^ 

9 Was the boy shown as a son of tlie adoptive father in the 
application for admission to a school ? 1934 N. 1. 

10 . Did the monthly progress report of the school mention the 
boy as the adopted son of the party ? 

11. Can the person be legally adopted ? 

12. Was there any agreement with the natural father for payment 
of money ? 26 I. C. 779, 51 I. C. 280. 

i-fi agreement entered into by the natural father 

ratified by the adopted son ? 1931 M. 804 : 135 I. C. 903, 13 A 1391 

^ property alienated in favour of the adopted son ? 

fatherV *^^®P*‘°** attested by the sons of natural 

10. Was the deed of adoption and of gift attested ? (It does 

not require attestation m the Punjab). 1939 L. 414 ' 

C. 1, 7 P. ut 55^! 78'’"' authority to adopt ? 47 C. 1012, 49 

18. Was any legitimate son born after adoption ? (Legitimate 

IrTi'oo 

20 Whether'^ Spindas ? 1937 M. 110. 

Whether the adopted son was given bv fnfh#-r 

any other relative ? 33 B. 107, ll M. 43, 30^C. 965,^2 P 469 

55 M. ii. ® “^option take place ? 

as to IL faTtum^Tado^t^rr^ 
forfhe “afura?Utr?cri"r993^ 

adoptt ofrpeJs^T? '“‘op**- -‘»er 

9 « w*® Panchayat held at that time ? 

26. Were sweets distributed at the time bf adoption ? 


or 


as to 
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27. Was any grandson living at the time of adoption ? 46 B. 455. 

28. Was any legitimate son living at the time of adoption ? 
48 M. 1. 

29. Did the adopted boy belong to the same caste as the adop- 
tive father ? 46 A. 137. 

30. Could the adoptive father legally marry the mother of the 
boy ? 11 M. 49, 21 M. 412. 

(As to who may be taken in adoption, see Prem s Laws of India, 
p. 246.) 

XXXIX. In Case of Benami Transaction. 

I. What is the market value of the property sold and how much 
it is entered in the deed ? 

2 What is the source of purchase money? 1931 L. 419 : 12 L. 

546, 37 A. 557 (P. C.), 18 C. W. N. 428 (P. C.), 1928 M. 708. 

3. Whether the ostensible purchaser had money in Bank or with 
him according to his account books ? 

4. Whether the consideration is adequate ? 1924 C. 523. 

5. Who is in possession or enjoyment of the property since the 
purchaU ? 1924 C. 523 ; 81 I. C. 667. 

6. Who is paying for the improvements elfccted on the property ? 

7. Who pays the land revenue or other cesses regarding the land ? 

8. Who has got the custody of title-deeds ? 1924 C. 523, 

9. Is the transaction for the benefit of true owner ? 1939 S. 9. 

10 Has the original draft of the deed been produced ? (If the 
transaction is old and documents arc many, non-production of original 
draft is immaterial.) 1939 C. 244. 

II. Has the actual executant lent his name to the real party to 

the contract ? 57 I. C. 689. ^ ^ 

END 


- ni -1 k 




2^oT(the 



